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The foilrtli edition of the book was sokl out within iibont a year after 
its publicatk)!! bnt.^wing (to the shortage of paper and certain other 
* ^ifficultica the present* editi|n hajJ (o bo delayed. ()pi^9rtiinity has been 
taken to^rcf«r to the proposals contained in tlic Indian Bank Jhll which is 
before the .Legislature and ^ also to "tlKi _iniportant reegnt rulings alfceting 
bankers. 

lhanirs i»rc due to ^Ir. J. A. Mulky, B. Com., who lias been of great 
help in correcting the^proofs and the iireiiaratiqui of the Index. 

« Bombay, 

isi August M. L. TAN NAN. 




FOREWORD TO THE FOURTH EDITION 

I have gjcat pleasure in adding this brief foreword to tjic fourth edition 
of Mr. Tannan’s interesting book on banking. It has occupied, for a long 
time, a cowted place as**! starjdard work on. Indian 1)ankingjaw and practice. 
Mr. Tanmn is to be conerati dated on kcc])ing it up to date by the publication 
of^ one eclJtion after another as*the demanfj grew. This briinch of the law has, 
under the*prcssiy*e of inodern Jiiiics, ugdergoiic important .changes and Ihe 
legal decisions tliel-con — often the despair of the l.u'man — have added to the 
complexity subject. As is usuai with many legal works wliich ulti- 

mately became rlas‘=;iral in their respective splic^cj, Mr. raun.ui began with 
the modest object of ]U-o\1diug a comprchcnsivi' •(( xt-book on the subject. ' 
Its I)opularity, howevei, grew as its usefulness was increasingly recognized 
and now the foiirfh edition is* being offeiTd (o tlic public. I have no doubt 
that it will meet \\ith the sanit' success as its predecessors. 

Mr. Tannan has taken great care to fill theJ)Ook with interesting details, 
wliich will prove useful to tlu' student, the lawyer andiilso the busiiic.^sman. 
Vo the lawyer, it v\\\ ]irove a mine of n5vdnl inforniaiion ancl, as the rulings 
hava been carefullv Mft*cd and arranged^ under appropriate citations, 
references to dyrid- d cases ('an be made \vii»hout l«ss of time even by a busy 
practitioner. ‘ Flic ('aptioiis of the chaptei* ha\'C been attractively arranged, 
for cxainph', "Danker and Customc'r”, "IMymcnt of Custdiin^rs’ ('lu'ciucsj*, 
etc. “-matters in v. we all ha\c interest as th(jy vitally concern evur daily 
Jife. •The law relating to the payment of customers' cheques by a banker has 
grown comiMcx in modern times, but it will ever retain its interest for all of 
ns who have qjxasiou to (le iVwith banks au?l draw cluMpiT's upon tlmm from 
day )o*day.« It w ill be n inembcrod that, at one time, a banker w'as consi- 
de!(?d to be^a mere depositcyy, but it has now been definitely recognized that 
the relation betw ecu a enstymer and his banker is primarily that of a creditor 
and a debtor, 'fhe chapte r ndatine to this question is one of the most 
interesting in this book and contains sonic fMutions hints iVith for the banker 
and the customer. How* many of us, who draw' checpies from day to day 
ufion our banks, pause to consider the piiccious rule ki Yomi^ \\ Grote, that 
a custoiper of a bank ow’cs a duty to the bank in drawung a clyiqiie t5 take 
reasoii:iblt‘ amf ordinary precautions against forgery and if, as the natural and 
dirdf t result of the neglect of ttiose precautions, the amount of the cheque is 
increased b^^ forgery, the customet must bear the loss as between himself and 
the banker? Bankers tvill •b(\happy that, notwithstanding certain doubts 
throwp uj^on thi« Principle^ its .authority has now been ^-estored, with the 
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proper limitation that it is no part of the customer's obligation to the bank to 
take c\(}aord inary care in tlic drawing of the clicque. 

- There are many other parts of this book whicli are cquall/ interesting, 
for instance, how a* bank employs its fiind^^, the functions of a Re. erve Bank, 
Bankers' ('fearing House, etc., etc., but it is be^-^ond tlv-‘: scope of tliis brief 
foreword to notice them in detail. ITxnrs havi becil added in Appendix A;.- 
wliidi will add malcnaily to the usefulness of the volume. I liaee no doubt 
that, owing to all tlu so features and many more which the reader, \vill dis- 
cover for liiiU'^elf, ihc buck will ]>rove extremely useful not on^y to the student 
anil the bu^^inesvman but to all those who deal with banks in thev ordinary 
coui>c of tlieir life. 1 wish the book all miccoss. 

Adi ram, 

.Malabai Hill, M. R. JAYAKAR. 

Bonihay, 

ijih June, ig42. 
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BANjaNG LAW AND PRACTICE 

IN INDIA 


• CH'APTKri I 

INTRODUQTORY 

• • _ 

Oh, h'ast IS /Cftst, a%ul iTt’-s/ is IlVs/, i;i,/ 

navev tlia twain shall nisi't. 

Till earth and sky stand fire'ienllv ('iod’’i 
l^vcat jtt (fitment seat. 

The Impact of the*West. 

• A NKVV ICKA 'fho tnitli of these well l^nowii lines by Mi. Kiplini^ 
bcinf^ hilsihed. The m'lleri.il West is hist coiivertinj^ the 'spiritual hast, th<‘ 
* twain have iikT, and In^ia, like other eoiiiitries of the IC.ist* i- havinf^ her 
due share in the chaiiL^iriiL^ (histiny. The old placid, dream\' content mem 
of philosophers is hein^ steadily replaced by the stir and bn^tlc characteristn 
of the new dawn. A melcoric i^wowth of commercial cniircm.. .iiul iinliwtri.il 
organizations is visible in every aiook and coniei . 

• * * 

Old ok’di<j< cit anol i ii 1 iinrs cZ/eo/gt’, unV .cr .c/T/z tni-c. i lie old 

order has changi'd vi<‘lditfg pi ici' to new, an<l we must have new’ le I'd-; with 
the ncAf hour, d'o k(M'[) j)ac(5 v/i(h the ('oniiliies born and bred rti the i.ip 
of materialisnf^ the backwai’d count ly innsl be e(|bipj)ed with all the t.u ililic'^ 
(Mijoyed by its rivals, or jierish in the struggle for ('\i'*t(‘ncia Keen Cfanpeti- 
tion, can ied to its most bitter ext naiK's, i.^tlu' domiiiain nb>tf' of mateiialism. 
lie, who runs, in ly lind the piinciph* of sinvival of tin* liPe^t illn^ti at* -1 light 
Liid^left. A singfe wc‘ak link, and oil goes the chain ! * 

liANK«iN<; okoank: to MODi.av TlMi '. i^.iilwe.vw, -M anwbij.-. iwatita;, 
jiosts, telegraphs, and oLIkm* inno\ .itions of the^modeni eia. aie ])la\ nig their 
due p^^irt in tiiis stniggle^iii fndLi. (Jne of the imjiorlanl (p!altt‘K'^, into which 
tlie.rays of the iieav light liav’-' only vt rv !\‘ccntlv pcnetiatc'd. w thi* -p-herc o! 
banking. ^ 

History of Banking in*lndia. 

Money icconomy — h'rom times immianonal, the baiiki i Irw ia en an 
indispensable pillar of Iiv.lian society, lie may have, been missing, tor anght 
we know, in tlie good old days, whgii self-sutriciem y was the law of live laud. 
The introduction of the division of labi^u. how'eveii^ brought in its^wake the 
use of monc>^ witlunit which there was a peculiar complexity aiid tro*ible in 
the mattc'r oUoxchaiigcs. Money economy, in its turn, eonld not do withoiu 
thj institution oi banking for^any considcrablij time. 

CuEftiT IN TijE Ancient AifYAW poltty--T1ktc is plenty ot iwideiice i«) 
show, tkaf even prior to the advciit*of occidcnUil ideas, India was not a stranger 
to the CQUception of Banking. " Loans and usury' were well understood in 
those (lays, and»l?ishis (w^o, Aye should always remembei*, were worldly men 
in those (lifys and n«t heiifl^ts or anchorites) occasionally lament their state 
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of intlobtoilnoss with the simplicity of primitive times** (Civilisation in Ancient 
India by R. t'- Dutt. revised edition, Vol. I, p. 39). Reference is often' made 
to debts contracted at dicing. To pay off a debt was called Pnam Sam-ni, 
\lhision is made tt) debts contracted without intention, of payment. This 
allows that the giving and taking of credit in one form or other must have 
I xistctl .IS early as the \'erdic period. 1 [owe v»t, t he transition Mom money- 
lending to banking must have occurred before Ma^iii (The laws of Mami^. 
Biihler. The SacreU Hooks of tlie East, \ ol. XXV, p. 283, 1833) could have 
devoicil .1 speci.il sectionto tiu' subject of Dep<?sits and Pledges, tvhen* he says, 
■■ A vcr,v,ihl(' 111 . Ill .slKiuld dt'posit his- money with a person of good family, of 
.., 01^1 eoiuhict, well-.icquainted with tlje l.iw, vek icious, having many relatives 
voaltlix* and honourable (Arva).” He lurt her gives us rules, which governed 
the policv ol loans aiul r.ites of interest. Sir Richard Temple (Sir Richaid 
remple's h (U nil's : J ournal of t he 1 list itute of H. inkers, Vol. 2(1881) ) testities 
to the fact . that banking btiGitcss was cariietl on in ancie.nt India. T)r. Ih’.amaih 
Xath Haneijei'. in his hook. Public Administr.it ioii in Ancient India, finotcs 
irom ti.uit.ima. Hriha^p.iti and Hndhayana. verses regarding the rcgnlatioiVol 
iht' i.ttC'^ of inlt rr-.i. Ivefoience is also madi* to the same in Kautilya's 
Artha-ii.istra. «■ 

Pi.iNKixc. :\ii:an 1 MOMiV-iJ XDiNc; .Vhhoiigli. in recent years, tlu' history 
e)f hanking in India has begun to receive attention, the subject still oilers a 
wide si'opv' i(ir researc h work ; but it is not necessary, for onr purposes, to give 
any (let. died desciiption of tTu* banking s\‘stem, which served this country 
before the a<lvent,.of tlie British nile. However, ba*nking in ihose days meant 
largeh money-lending, though eerlain (dher functions of modem banks wen 
not unknown t<» the bankers. 

■ • 

Till' r..\NKi:K’'- siWTi's;. and 'sHKVicLS -H.irtkers in Indii have always 
been rcgaided as very impoitant mmiln'is of tlu' community in (Government, 
as well .IS in social circles. J.*in(l revenue was geiu'ially collected in kind, 
wliile the sli vices were .almost invariably paid in cash. 'I'lu' banker’s assistance 
was inf'je op le^^ indispensable in this connection. Even* in other iiiianciaL 
matter^ (d Mate, he w.'s frecpiently consulted. In tlie unsettled days of civil 
war'-:, wiun insecurity’ was so pronounced a feature of the times, <he banket 
'vns alm< -r the only sjieltc r in mon^'V matters. He was th(‘ only reliable agency 
lot tlie depo^il of jewcllerv, cash and ho.ardings iii otl^er f(u*ms, a^ was tjie case 
with the tiohbmiih-. in Jmgland, in tlie 17tli century. State* olhclals had no*, 
much lepui.iiion m this r' -^pecl. llie Indian fxpiker, however, jvas highly 
estceimfl, .md regarded a \Vorthy sj)ecimen e)f commercial morality. The* 
lime.-hf>ruaired adage : Xo salvation except ih}'ou"U the preceptor ; no credit 
t'xccpt iJnf'iigh the nnnny-ltudc} , i-. siguilicant in this respect. 

The Hundi. 

lx tut: dws m iiik .MAnAmiAKATA^-'riiet public confidence, enjejyed 
the Ihdi.m banker,* can \V'ell be re.ali;>ed from the fact, th.it hislinndis (inland 
bills ol e xediavge-; d.ite* back to tlu* d.iys cjf tlie Mahabharata. A h'gend of the 
times ol Lord Krislin.i has it that Nhisinlia Me*hta ejf Jiiiiagarh* di e\v a hundi 
on Seth Sarnalsliali eif Dwaraka. According to aiplher Tradition, Vtistupai 
' 'fejpal drew a Inmdi of ten crores on the Niigas Seth (city banker) of Akmedabad 
and the temples of Dilwara were built witli the money (Indian jn^igenou^* 
Hanking, by Dr. 1 . C, Jain, p. 71). . • • 

It s MEANiN(r , cejLLECTiON OF DEBTS - -Thg w'or/l liiindi fs aaid to be derived 
from the Sanskrit root '' liund ", meaning to coljcfct. Itf> derivation* expresses 
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fhc purpose for which origirlally such instmments were used. Even in modern 
t hues; bills of exchange arc generally used for the collection of debts. For 
instance. When a merchant in Bombay sells goods to a merchant in Delhi, the 
■former draws bill of exchange on the latter so as to collect the price of those 
goods.* Similarly, when a merchant in ('alcutta desires to (y)llect a debt, due 
1 roni a meirli^int , in Madras, t h(' former mav draw a hnndi for tlaj amount upon 
the latter. 

hiJ* Hindus AND tjik usk oi^ Thk htjndi- -Although probably strangers 
u> thiu Ui^e of paper money thoHinduj as we have seen, had been accustomed 
to the nsool’ the liundi from very remotb times. Among tliem, the banking 
‘business was coJifinerT to th(' Issue and«discount of bills of exchange, money 
lending, aqd mom\y changing. Very often, banking busine.ss was carried on 
along with deiitings in grains, cloth etc. etc., or with agency business. The 
importance of the part played by the banker in the commercial markets, as 
well as in agrirultuial«circ]es, cannot Ix^ denied.* •The hnndi system was the 
Ira^kbonc of all coinineycial tiansact ions. The 1 raiijffer of funds from one place* 
lo Another, at a fair distance, took place with.the help of the hundies. The 
agriculturists, as it is trtic' to some extent, even at tlu' ])n'seiit time, liad to 
'depend on Mie banker for'Iinancial assistance. • 

Loans. 

FjiJC-cj\Ai, Banket;^ lent inone^i against ])ersonal, ils well as 

oiher securities, such as, ornaments, goods and immovable property. For 
everyday loans, the bankei's knowledge of individuals and tlufir circumstances, 
on account of the narrow cdrcle in which these transactions Iiad to be carried 
out, renikT(*d him move n^i'ful tlian even the modern public banks, which are 
practically ini])<?rsr)nal in thfir character, And aro hedged roniid with many 
lorinalities, thereby somiitiines anniliilalingttlieir utility at the critical moment, 
'i'he personal relations between lh( banker ;vid bis cnslomerj; were of a cordial 
nature. 

Fsi HY“ Ism*, oi high rati* of inti*resl, was widely prevalent in India. 
In Bengal, nujnoy was fre(]iu;ntlv lent to fanners at forty, and sometimes 
even at sixly per rent., per anmmi, while the standing crop was mortgaged 
for payment of the loan, wiiters attiib«te usury to tke state of insecurity 

in Indifi, anjllhe risk involved on account of the low financial status of the 
(iebtbrs. No doubt, these fatttors played a great part, but they were not in- 
varialdy tilt? only causes, •fhe force of custom and limited communication 
baiTCil the free play ol' ji conomic forces of supply and demand. The 
vidjustmeut of scales in su(di a slate of society could not be so cpiick as it is with 
modern facilities. • , 

d’ni' MONKY-LT-NDi-.H* BuxAi/'/ig IS fHV bnijns and other peoples' money . 
i Ji^i.s most apt definition of banking {jiven by the Bombay Provincial Banking 
J^nKpiiry Committee, is not applicalde to money lending, wliiflii hardly eonslitu- 
ted banking, as it is 'understood in the modern monetary work] . Thc^early 
Indian banker* had comparatively little •of deposit or discount business, or 
dealings in othei' peoples* inopey, which is the unfailing characteristic of 
modern bajiking. lie may'be called i^money-lendcr rather than a banker. 

* . His ^WAKHNT DKCLiNi? -The tifucs have ctiangcd, and Indian indigenous 
b.anking of.thc ‘‘ good old clay^” has undergone many alterations, on account 
o(. .the' different f<»nTis and functions, and the extreme complexity of modem 
bnsiiiess. ••A41 the sangie, the* old system still retains its importance, though 
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not to the same de^^reo. The payment of taxes in cash, better means of com- 
munication and transportation, uniform currency, the security of the present 
government, and the establishment of public joint stock banks, have taken 
away a goo(l deal of business from the hands of the Indian money-lender ; still 
it cannot be denied that he occupies a very important nlace in the credit* oma - 
nization of the country. 

The Rise of Public Banks in India. 

ACwKNCy nodsKS — Eor the beginning of the occidental banking in India 
w^omust go back to the Calcutta Agency Ilwises, the trading tirms, whicli 
undertook hanking operations for t-hc beiielit of their cnnstitiienls.* iVorninc^it 
among these were Messrs. Alexander ik Co., andMessrs. Ecrgiv.son & Co. Both 
firms combined banking with other kinds of business, and f)oth were the pre 
decessors of the eaily joint stock banks in India. 'I'lio Hank Hindostan, 
mere appendage of the former, w.is the earliest bank under luiro])ean direction 
in India. . . • 

I 

Fa'ial coMiuNAnoN Of UANKix(r wirii coMMi:in;tAL i- x ri: kfkmsi*: Itna* 
banking is inrompvit ible with anv (dlu'r kind ol business, was ilhistMtcd 
by the comnieivial (lisast(‘r of 1829 82. Banking 4 U*eds to i)e run witii gtcal^ 

caution, while adventure is the essence of other kinds of hiisine^-;, c.g., • *>m- 
mercc. Reckh'ss speculation, and a polity of placing profits l)efore s.ifetvg V/en* 
responsible for the failure of th(‘ agem v houses, v. hfch also iii\ (;I\ ed tin* coHapsi' 
of their hanking depart nieiifs Having s^icci‘s^full\' withstood thice .severe 
runs on it, (he llank of lliiidost oi ('oiild not survive the failure of it- p.ucnl 
firm in 1882. h'veii in Cie (\ise of the Slioliij'Ui Bank. Idvi.^ w lucii went, into 
liquidation in 1918, the f.dhn e vv i- at trihut ed 1(» t his latal c »mi)iiialioii. Bc'^ides 
the irsuid banking business, the ('om]\uiv li id llu' power to do oy-^iness ot 
“ Merchants or (MpitalistSfeitlierM-^ priiKij>a! o!« ageiu-^ ' ik’s lA>i\Kiiip, IIf- 
then ('hief Just he of Bombay, p.^-'^i'd virv .>>tcong stiictuies {firtvind lOtn 
uath, 82 Bom. 1 . R. (282), and sygg« sted thit pi <*hil)iti(fn of combining 

banking businc'ss with other ('oinmt‘i( i.‘> entiipii-** could hav'e n-a'le ‘,*ha< 
hapi)cned fheio more ditlinilt. if not impce-ible. i’lie Indian T.egisIaturC ha-» 
now rccogni/ed the principle of sepai ttion i»f 1) inking business, Iroin auy'otbcr 
kind of commercial iiikUm takm Setgion 277fi (1) of the Indian Comp . aic-. 
Amendment \ct, 198b la\». down that n-* enmpany h»rmetl aftei tiio f.om- 
rnc ncemeiit of the t, for tin* piirp«»se ^>1 carryin;^ on InisinCHf. y.-oking 
company or vvhit'h U'.C'^ a > ip.irt ‘d tin* name imdrr which it propbscs toiarry 
on husiiie.ss, 1 he vvoid “ bink ", " b<ink('j ", or ^‘^>anking,'‘ sliall Ijc regisbired 
under the Act, unle',- it im raoraiidnin limits the objects of the conil>any to 
the carrying on of tlu^ business (d accepting (le^)osits of money on current 
account, or otheiwjse subject to withdrawal b\' cheipio, dr.ift or otherwisiy 
.ilong with some or all of the foriTis of l>iisiie‘*'S sjx'cihed in section 277F suh- 
-ection (2) of the sai'l sect ion, fui i her ])r(»vides that * 

Xo Ij.inkirig (jojiipaav v'IkUIhi naorp i n «m iMOiuli* litiliai ; 

affr-r tljL* cvitTry of Ivvo yiMr^ froffi ilr* i oiiitiu ik fiiu-nl of tli*- A* ‘ u i v' o; 

• ;Oiy Inrni of oilier Ih.ni tlioic .s|hs ilied in (mii 'J77I'. 

lYoviile l that the ( iOverri(»r •( ’feiu'r.il in ('ounul iiiav', 1>V' aiam ift Um 

Gazette* ol indi.i, s;K;Mly in^'idiiilioii to (he l)ii.^inesses set to» th *i clauses (I) ti^fl?) 
of section 2771’' other ft^nns of business. whicIi it maV he^l.iwlnl iin«Ur^ this .sectio i 
for a hanking coni[),iny to eng.ige in. 

The Presidency Banks-^ TIic Indian (ioveriyiicnt did noTa^vakeu to 
the great ne/fl lor banks in India till 1809, Ihe* year ii^ whicli the B^ink of 
Bengal obtained its charter. One-fifth of itecty^ital was ctintribittcd by the 
Government, who shared in the privilege of voting and direction. * 'flie charter 
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lilAUed the bank's rate of interest to a maximum of 12 per cent. The power | 
of note issue, however, was not given J^lh'e bank till J823- In 1839 the bank 
was given thej^ower to open branches, and to deal in inland exchange. The 
two other Presidency Banks, m., the Bank of l^ombay, and the Bank of Madras 
were established in 1840 and 1843 respectively. The foimcr had a share 
capital of Rs^ 52.25.000 and the latter Rs._3.Q.lakhs, Government subscribing 
Rs. 3 lakhs in each cas(?.\ As the notes issued by the Presidency Bank did not 
Uccome popular, they were reiiiacod by Government j)ai)er money in 1862. 

Tjie, PRINCIPLE OF LIMITED LiABljLiTY — llie year 1860 marks a new era 
in the histoi’y of publia banks in India, because it was in tliis year, that the 
principle of limiVid lifibility was first applied to joint stock bank^ So far, 
Uttle or noJ)anking legislation existed in India. Many banks had sprung up 
like mushroonvi and failed, mostly due to speculation, mismanagement and 
fraud, on the part of those responsible for their, flotation, organization, and 
inaruigement. 

•.The crisis of 1862-65 — It was unfortunate for India that the crisis of 
1862-1865- should liavc*come so soon after the introduction of this important 
banking legislation. India's cotton exports increased by leapil and bounds, 
because, as a result of the outbreak of the civil war in the United States of 
America, the su])ply of Ameiican cotton to Lancashire being cut off, the English 
cotton importers had to look to l^dia, as their main source of supply. This 
brought immense wealth in precious metals to India, which led, among other 
speculative enterprises, to )he flotation of banks, spon to Ije overtaken by 
disasters. Among several others, the Bank of Bombay originally established 
in 1840 went into rKpiidation in 1868, and was restarted the same year with 
the samcfiamc. 'Hie failure of almost all these mushroom growths prejudiced 
the Indian, wluf is by nature a conservative, against banks run on modem 
lines. Between 1865 and 1870 only one baftk, the Allahabad Bank Ltd., was 
established. 

Fall in the c.<w.u price of silver — But that was not all. The fall in the 
gold ]1ticc f)f silver almost synchronized with the disaster, without allowing any 
lime to the Indian indigenous banker to recover from the panic. India, being 
I lien on the silver standard, every fall in thc^valifc of silv^ir lowered the gold 
value o{. the n^ee, and acldccf to the burden of the Indian Government, who 
had to find n^orc rupees to meet the Home Charges in London. Again, ever>^ 
afteration ir^thc rupee-sterling rate of exchange also increased the clement of 
uncertainty in the foreign trade of India and affected her industries. Normality 
was not restored till alter 1893 when the Indian mints were closed to the free 
coinage of silver. The slow growth of joint stock banking, till that year, may 
parlially be attributed to the currency troubles of India. The only im|X)rtanl 
hank started shortly after ihe closing of the mints was the Punjab National 
Ltd., which was registered in 1^5 with its head oflicp at Lahore. . 

The SwAd 1?SIII MftVEMENT AND CREATION OF NEW BANKS— kTliankS tO . 

I he Swadeshi movement, which prompted Indians to start many new institu-^ 
tions^ the nurilbei^of joint stock jianks increased femarkably during the boom n 
of 1906-13. * •The Peoples Bank of Indja Ltd., The Bank of India Ltd., Tliejl 
licntral Banjj of Indfti Ltd., and The Bank of Baroda Ltd., were started during’p 
this period. The boom contittug^ till it was overfaken by the crash of 1913-17, ^ 
the severe crisis that the Indian Joint Stock Banks have so far experi- 
enced. • • 
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Amalgamation ok thk Prhsidenc.v Banks into run Imperial Banr 
A OF India — 'Hu' I'lvsidciicy Banks, referred to abov^c, were amalgamated int'o] 
I the Imperial Bank id India, which was brought into existence op the 
I January, 1921 . by the Imperial Bank of India Act of 1920, , . riicfAct/ how^Yer'j 
( gave the Bank no« power to issua notes and thus left H without control ovej; 

^ currency of the, country. 

Estaulishmkxt of the Reservic Bank of lNDL)r«-?rhe Reserve B a uiv of 
India was C'^f ablisfied on the 1st Apnjj.l935^.aH^a result of the pas«ing o£ .tbff 
Re^ferve Bank of India Act, Although suggestions had •from time to 

lime been made tluft 1 ndia oughtjto h.^v'c a central bank they did n^t .talfC. a 
delinite slia])e until 192(S, when the Ri^yal ('omujission <5ii Iiicliah ('inVeiiicy aifd 
Finance recommended that a central bank should be startcW*in ludi'a so as tv< 
perfect her credit and cnricncy organization. I'lie Commission 'not 'pV 
favour of converting the Imj^erial Bank into a central bank. "•A bill tb lgltu'* 
effect to tlie recoin me ndat 411 f was introduced in the Legislative Assentblv’bfi? 
the 25th J.iiiiiary, 1927, Jiut was dropped for cifust ftiitional reasons.- • •'rt/t' 
proposal assumed importance again in connection with the (^oiii^t itu1,i(iiial 
Reforms and a fre^h bill was accordingly introduced Uy Sir (ieorge Schu.ster;Mt 
September, 1993. It w.is enacted in due cour?ie ayd became law on the -gth* 
March, 1934 (for a detailed account of the functions and works of the 
Bank of India, please see a neat little booklet published by the Bank). 

Reasons for the popularitv of Jo^nt Stock Banks -In spite 
fact, that it received no encouragement in* its infancy from the Goverhirnefil* 
and the severe crisis it had to tace. the Indian Joint Stock i^ank has como i\y 
.stay. With the growth of commerce, private banking is gradually disappCAring* 
and joint stock banking is making steady progress as will be -con tr^'ra lthi^ 
statements given on tlie preceding; pages. 

Gigantic <uiterprLses, in the tieirfs of industry and ciiinmeive, ijitite n,il*^*raliy 
-timnlate public confidence and lUis, together with thi' pnhlicity, which 
are required to give to their accounts, goes a long w.iy towarcls safeguatdihg 
the interest?; of their depositors. No indi'.odual whims, cycccpt in i\i.re gase'^, 
can after the diri'Ction in wliich the money ot the depositors has to be 
Generally there is a compl^tent bodv^ of director.s, who>e activities aiic inva,MablVi 
open to critirimi at«anv staefe. ^Elimination of the old lactois of cust<>nL .;)Liql{ 
expanded spheres of activity, have natundly put* a stop to the liigh charge.-^ fpi 
inland exclrangi^ which, on account of the increasing use of currci».:v nolgjS 
the establishment of braiF^li banks, arc fast disapjiearing. Public^ banks li^^c 
also been rc?>poiisible for lowering the rales of intcre^st, by attr.icting deposjt:^ 
and encouraging the use (»f cheque currency. I hey have etpiallv facilttatei) 
the making of payment. , . , 

Lat^se^ faire folicy in hankini; — I t is *o be regretted tlial, in 
their utility and service to I be public, these bank.s received practically Eolielp' 
froih thfc (Toveiniiient, on account o^ its Caisscz faire policy in banking and ctjnG 
; mercftal matter'^. Evam the severe banking crisis, just before the War of 
I 1914-1918 wliich was responsible for^the failure of no less Ilian 54 banks l>etvv<?cii 
November, 1913 and December, 1914 and the failure of 154*l)iiiks, bet\veeii 
1915 and 1927 (the latter year accounting for 5?ixte«n of these') doc^ not sc^^i Id 
have affected the policy of tlie (iovernnteiif. A large nnryber of tftese fiiiliiri^ 
can be.att;ibnt«.d to mism.anagement and frauds, and it i.s, tliiaefofe^ucce'.saiy 
that the riJjH'Uti Ml of tlie.se failun.s should, ajf far as*possible, be lyevphtetl by 
means. of banking legislation, wliich can jd^ce ;w clieck on^tlio dis'horfeslly of 
directors and managers, and make embezzlerncyiT dilficwlt, if nofiAri)o^‘r;!>Lb'' 
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Pros and cons of banking legislation — Elaborate banking legislation 
on the other hand, according to some, may do more harm than good, and thus 
retard the progress of joint stock banking in India. At the same time, there is' 
no denying tk# fact, that the Indian law relating to companies until lately was 
unsatisfactory, particularly in regard to banking companies. The two ways 
in which this state of law governing the subjtict of banking 'could be remedied, 
were (1) tho promulgation of a special Bank Act embodyir^g the necessary 
.jjrovisions, governing banking institutions, and (2) the amendment of, and 
addition*; 1:0, tlie provisions (^mtaintd in the Indian CompAnics Act, 1913, s<> 
as to proyid^for the matters, jvhich are peculiar to the subject of banking, .and 
which rdfjuire to be dealt with by legislation. Tlic Indian ('entral Banking 
Enquiry C^ommi^tec decided ia favour of the former, as, in its opinion, it would 
liave enabled thif Legislature to deal with the subject more comprehensiveh' 

and provide tlje public with a complete code on the subject 

• 

Nerd for legislation — The Government* however, adopted the second 
of the two courses stfttcfk above, and added a l^rt to the Indian ( ompanie^ 
A^t, 1913, dealing v\itji subjects pertaining to banks exclusively. I'hc reason 
for this course, as stated by the I.aw Membc* of the Government, was, that 
^ there was no immediate prospect of legislation, dealing solely with the subject 
* of banking, being undertaken. 'I'he Government appeared to lollow the let 
alone " jiolicy, j)ossibly because it obtains in Itngland, but there is no reason 
why the same may be considered as lifting to India also, especially when it 
realized that joint stock banking m England is century old, whereas, in India, 
it is still in its infancy. In no two ages and in no two countries, not even' in 
England and Scl^tland, lutk the development of baidving prtx'eeded on exactly 
the same or stereotypi^d lines. 

It !s grat dying to record here the jxi^rfplaNTd by the Reserve Bank of 
India in the liedd of banking legislation. In November 1939, the Bank siibi^ii- 
ted a series of proposals, drafted in the foi^i of a bank bill, to the ('entral Gov' 
ernrnent who circulated the proposals for oficiting public opinion, d he limi|ted 
object of these j)y)])osals was to secure a net work of properly jn a naged and 
iina‘\cially sound banking institutions wiiicli would enable the Bank to co- 
ordinate tlie credit structure of the country and more fully ntili.se the power^' (>!' 
extending credit provided for under the Rcserye Bank Act. The l>road fea- 
tures of the proposals are as*follows. The^ sought firstly to tichieve a simpler 
definition wf * banking ’ than the one given in Section 277h' of the Indian C'om- 
•panies Act, and to remedy the anomaly arising from Section 277G (1) of that 
.\ct imdef wiiicli iiistitntibns incorporated pcior to the 15th January 1937, 
might call lliemsclves banjos and yet refuse to complv^ with the statutory pro- 
visions relating to banking companies. Secondly the bill sought to eiisurt? the 
maintenance by banking companies of a minimum amount of eapil.il, and aLo 
of certain proportions between their authorised, siibsci ibed and paid-up capital. 
Besides seeking to impose moderate; restrictions on bank investments and aUo 
for protecting British Indian deposi tonkin the case oi banks incorpavated out- 
side British llidia. ‘The lull also sought to provide for a simplified prwccdnre 

for the licpiieUititui of banking eompaiiie*;. 

• 

• 7'hc (government of.Indm, owing to tlieS' pre-occupation with tlie \N:ir.^ 
decided fliat the question of coiflprehen.sive legislation thus proposed slionhr 
be hcUko*cer for some time. Interim measures, however, were taken up iroiii 
time to time, involving* a ntinmium of legislation and were embodied in the form 
of amendments <to* the cxiiting^ino visions relating to. banking, i.e. Part XAoi 
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llic Indian Comixinics Act. The first of such measures related to a proposal 
made by the Reserve Bank to amend Section 277F of the Act relating to the 
definition of a banking company by the insertion of a proviso to the effect 
that any C( nipany wliich uses the word ‘ bank ‘ banker *, or i banking ' as 
part of it*^ name shall be deemed to be a banking c( m] any jrrci^pcctivc of whe- 
ther the business of accc])ting de j'osits of money on current aceeaint or Other- 
wise subject to withdrawal by ehe(]ue, elraft or cider was jts priiieq al business 
or not. The amending bill imbcdying tliis pre] osal /itcei\ed the* Governor-^ 
(ienerars as'^eiit iirOctober 1942 anel camfi iiite) 'force on the 1st of Kovember 
I94*'i In March 1944 again, further amcnc'nuuts to Sectiens 27111 /ind 2771 
of t he I ndian ('('mjxin-ies Act were m;ide efii the rece mme ndatie n of the T^eserve^ 
Hank. Hu* object of lhe.se proposals was te> rem(A'e cei^ain undesirable 
leatures noticed in the capital structure and management of l-Miking ce mpanics 
particularly those lloatcd since the outbreak of the war. Acvordfiig to the 
.iinended Act which came into force on the 1st July 1944, a bank is prohibited 
from employing a managing jfgent or any other perscij whose nmuncration, 
whole or part, lakes the fovm of a C(m'mis.sirn or a*'share in the pudits of the 
comi)*iny. or any person having a contiact with the cc fnpany for its manage- 
ment for a peric'.d exceeding fiv(‘ years at a tim(‘. The MiuncUd Act further 
re(jiiires in respect of banking ccmpanies incoiporaUcl befoie 15th January* 
1937 (1 ) that the subscribed caintal shall not be less than half of the authorised 
capital and that tlie paid-up capital shall not belessdhan half of t lie subscribed 
caiutal, (2) that the capital should consist of ordinary slians only or ordinary 
and such j^reference shares as may have been issued befoie tlie 1st July 1944, 
ind (3) that the vesting rights of all sharelioldeis should be strictly in piopoition 
to tlie contribution made by the shareholder to the paid up capital of the com- 
pany. 

Wliile these interim measures have alicady hty n put into tbc statute book 
in the foim (T amendments to the l;idian Ccmpaniis Act, the recent trends in 
the development of banking lent ujgt nty to the qnesli( n of a sc j arate Bank 
Act. Accordingly the prcjposals for ccmiireheiisive legislatic^n oiiginally made 
by the Reserve Bank referix d to above, weie rcvi( wc d by tllt^Bank in the light 
«'f public opinion since received and the bill embe dying the loxistd \ rcppsals, 
was introduced in the Assembly in October 1944; it was then ciiculattd to the 
jjublic to eJitil criticism and lias now been referre d to a Sclc ct Cc mmittlcc. 

Bcsidi-.s the existing provisions redating to banking c( m] anie.ssn tlie Tnclian 
(-omj)anie^ Act. including the interim measures referred to above, the d^'aft 

bill projioscs in -( cure 

1. A simple delinitioii of banking 

2. Prolnbitiem of trading with a view to eliminating non-banking risks. 

Inclusion in the scope cjf ‘legislatkm of banks incorporated outside 
British India • 

K Provi'sion (.or an, expeditious^ procedure for liquidation. • 

5. « In^ju‘ction of the books and accounts of a bank by the Reserve Bank 
when nci'cssary. • • 

b. limpowering the CeiiHral Govcrnmcnt.to take action against bvik 
conducting their aflains in a mi^nor delrimeiital to the ftiicrcsts of 
depositors. ^ ^ ^ • 

7 Prescription of a special foim of balance slaftt and conferringjof powers 
on the Reserve Bank to call for pcriocjical returns.* « 



INTRODUCTORY 




J?, Provision for maintenance of a percentage of assets in liquid form anrl 
submission of returns to the Reserve Hank of India. 

9. Restriction of branch banking based on the capital of a bank and tlu 
place at which the bank is operated. 

Thl prksent laws for banks in India - Until the ])assing of the Indian 
<'om])ani('s Amendment Act, 193(S, the banks in India were governed by the 
» Indian Osmpanies Act, 1913, some sections of which required certain conditions 
ti) bo filirdled by the banks concerning the issue of half-yearly statements of 
affairs, their'’ cixhibition in all cf their offices, the foini of their l)alancc sheet.s; etc 
l^ut there Was no spo'dlic provision lor the proj)er organ'lzat ion, efficient man- 
agement, and r'^asonilblo su])t;rvisi<m of the business of banks. Nor were they 
protected agains't malicious misrepresentations of their affairs by interested 
i ritics. The. 'Amendments have, no doubt, made provisions to regulate some 
t)f thcisc matters. 'Fhc Imperial Bank of India is governed by a special 
\ct, some provisions^ of wliich imposed certain restrictions on the activities 
of th(i bank, having regard to tJie fact that it was*cntrusted with the manage- 
inOnt of Government funds. Senne of the restrictions have since been removed 
by the Imj^crial Bank (/f India (Amendment) Act (III of 1934) as a consequence 
of the passing of the Reserve Hank of India Act (11 of 1934). Under the Indian 
Pompanit's Act, 1913, foreign Exchange l^anks were not required to comply 
with the general provisi(Ais of tlie said Act. By .section 118 of the Indian 
Gompani('s Amendment Act several modifications Jiavc been introduced so 
lar as frir('igii companies are concerned. Moreover, as regards balance sheets 
die ;un(‘nded section *111 docs away with the di.ser(;tkm foitnerly given to the 
tiovernor General in ( ouiieil to exempt any particular foreign company from 
‘•omplying with tlie piovisions of sectioji 277 and a new form (II) lias been pro- 
\ idc<i for tlics<' eom]xinics. 

Hanks and Tin:iR staff- Most of t^^e leading Indian Joint Stock Banks 
ire at present under the management of non-Indians. The mere introduction 
of the occidental system of banking is not enough. The chief aim of a sound 
ind well developed banking organization should be to help in the development 
of the commercial and industrial activities of the country. This .service, it 
will lx; readily admitted ,caii best be rendered by a bank, if the management 
lias a i)redominarU elemc'iit of the sons of the soih who arc generally acquainted 
with Hie m\ds of the country, and who arc natiiially more interested in the 
ilevelojimeut of its commercial and industrial re.sourcts than others. Absence 
of Indians, wcll-ti;Liiicd in^ianking, has been decidedly one of llic main factors 
responsible for tin? slow development of branch banking in India, because 
e.xdiange banks could not open branches even in comparatively large cities, 
owing to their inability to bear the cost of a highly paid supeiior staff, which 
used to be rei niiled from abroad. The growth of branch banking has also, to a 
1 ertain extent , been relaided on account of tlic fact that some of the European 
nanagers of branches, being ignorant of the vernaculars used in business at 
certain places in India as well as of tlTe social cusums of her people,’ could 
uot establish the requisite contact with their would-bc customers. As the 
iiranches of lAdian banks in comparative'iy small centres are being placed under 
competent Indians, it (mgourcjgcs people to do^more business with joint stock 
banks, and thus increUsc their bu^inass while their expenses are being kept at a 
low lev^J." * 

iNDitVNiZATioji of'’ stXfi— U p till recently the plea put forth for the 
iccniitment of foreign staff was the lack of trained Indians. But with the 
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.idvaiicc i)f lime, commeiriiil education, in India, has been progressing,^ lapidlv 
even to the point of ]Mmhieing a state of iineniployment among those wlio have 
received such edne.ition. Moreover, the Indian Institute of Hankers has been 
encouraging the tiMining of bank emplcA^ees, in India, by pioxiding couisc ot 
Icchires on banking and allied subjects and holding exainijiations in different 
parts of the countfy. It is, thefefore, <ontended that there is hardly* any 
lustitication for the recruitment of lum-lndians for bank 14 in Indifi, except in 
ease of appointments retpiiring long experience or ecx/'ptional ciualilications. 

It must, however. IV admitted, that the sihallneSs of the number oPeducatetl 
IndiAiis'on the stall of banks is also due to the /act, that, until ifcccwtly, the 
educated Indians weir keen either on^goternment service, or jirofessidns such 
as law and medicine. In this connectii)n. it is gratifying* to nyte the apjH'inl- 
ment of Sir Chintaman Deshmukh as the tirst Indian (iovenuTr of the Rcser\i*, 
Bank oi India. A few of the staff otlicers of the Imperial Bant of^Incli^, ipv 
now being recruited irom the assistants tiained in the bank under the 
tioner’s. Scheme. Similarly, .ofher banks, excejit some gf the older exchange 
banks, have begun to give some encouragement to thf- Indian member- of l.1.ieir 
staff. . 

TJie very ^piall number of properly tiained- Indjaiis has in the la-r two ^ 
vears during Which several big Indian Banks have bi'eii started led to the V'try 
higdi salaiies being oliered to theni pos-.essing praeUeal banking expei iencC’ to 
join new banks. ^ 

Pkactici: and law at vakianli- -As a Vesiilt of the f.ict tliat om banks 
have l.irgelv been inanifo(l,by Bnropean staff, there h.is been ascertain amomu 
of vaiiance between the law' and the practice of banking. 'I'he British, bank 
-tali', havyig studied tlie British banking law', have, in the i)ast, generaHv tvika^n 
for granted that the same l‘\\y was^ipphcable to this conntiy. * 'J'he anomalv 
W’as brougJit home to them by a inlnig of the Bomba\' lligli ('onrt (Dcks.wMvd* 
v. Vircjunui, 21 Bom. L. K. ij whereat he point iiuoKi'd wms, whether .-triking 
off the word bearer” from a elKMpie, without adding tla* w'ord orler'', 
.imounted to *1 restriction on the rights of the payee to neg( 4 tiate it. Alllu^Ugii 
evidence was given to prove that the bankeis>, in Bombay, as in lingLnid, 
trtiated such checjiies as order rbecpies, the learned judge held that ihi- ia\Y of 
this count rv, as it -.lood then, did not allow' it, and, therefore, such cheque.-^ weii‘ 
not in cut jable. Thai'ks to the efUuts of the* late yh. V. J. Patel, tUe Negotiuble 
Instnimeiits Amendment Act, 1919, leinoved this incohgniity betwwn baulking 
law' and practice in India. 

SimUarlv, althongli, in Lilgland, tiie protei lion gi\eii U) the colkcting 
banker was (jxtended to cnjsscd cheques credited, tbougli not collected, as far 
back as 190b by the pas*^ing of the Bills of Exchange* (('rossi'd ('h(‘([uesi A('t 
it was neither asked for by, nor gfveii tei, bankers in this country, nntil' the 
matter w'as brought to the notice of the (ioveriimenf ol fndia by the pr^ -out 
writer, and tin; law was accordinglv arnePVle.d. 

• . f • ‘ « 

EvolifUon of Bankings In the West. 

Ohioin or Till*: w(jio) “ ijank " '-Af cording to some antlifiiTtii*-, t!.-_'Word 
" bank it selfis derived from *ljew'oids banc^) " baiiciis "* or ” baiuiw '' 

* .L bench, 'flu; cairly Ixiiikeis, the .f«'W'.s iiukfiinbardy, transacted then' busUiCss 
at benches in the markoq ])huc. W'hen banker f.iili'd, 1ns “ l)afejt* ’ ^'as* 

liroken up by ilie oeople, wlicnce the woid " lxuikj«iipf j'his etyyiolpj^y i-, 
'lowf'vur, ridicn!< d b\' MvU.li'od on tlie ground that TIk* Italfa^ money cb 
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as such were never called Banchieri in the Middle Ages There are 
who are of opinion that the word " bank ** is originally derived from the Ciei- 
man word “ back meaning a joint stock fund, whicli was Italianized into 
“banco*' vhen the (Germans were masters of a great part of Italy. But 
" whatever be the- origin of the word ‘ bank *’ as Professor Kanirhandra-Rao 
says (Present-day Banking in India. 1st edition, p. 88) it would tiaee Uk* 
history of banking*in Jiurope from the Middle Ages." 

EAHLY history or uanking-As efirly as 2,000 B,(\, the Bal)ylf)nians 
had deyeltfped a system of banks. There is evidence to show that the temple-, 
of Babylon were used as banks, arrl speh great temples as those of Epliesu^ 
and of Delphi were„fiie moijt powerful of the Greek banking institutions. Hut 
the .spread of ^religion soon destroyeef the public sense of security in depositing 
money and valuables in the temples, and the priests were no longer acting 
financial agtnts. 1'he Komans did not organize State Hanks as did the Greek-, 
but their minute regulations, as to the conduct of private hanking, were cal- 
culated to create the utiaost conlideitfce in it. With the end of the civilization 
anticpiity, and a» a result of the administrative decentralization and demo- 
ralisation of the (TovQrnrnent authority, witl» its inevitable counterpart of com- 
mercial insecurity, banking ‘degenerated, for a period of some centuries, iiitrj a 
system of linancial makeshifts. But that was not the only cauhc. Old pre- 
judices die hard, and Aristotle’s dictum, that the charging of interest wj^ 
unnatural and consequently immoral, was adhered to fanatically, as even now 
some Mohammadaiis, in obedifmee to the commands contained in that behalf 
in their religious books refuse to accept interest on money loans. The tolloweis 
of Aristotle’s clictum qufte forgot that the ancient world, tl*e Hebrews included, 
althougli it had no syst(i«n of banks that w'ould be considered adecpiate from the 
modem point of view, had maintained money-lenders and madi^ no sin (T 
interest, but^only of usur>r However, upon thc*revival of civilization, growing 
necessity forced the issue in tlie middl<i of the I2(h century, and bank- wen‘ 
established at Vi-nice and Genoa, thoiiglwin fact they did.not beccjine bank^ 
we understand them, till long after. Again the origin of modcun hanking may 
(Dg traced to t\^ money dealers in Florence, who received mrmey on deposii, 
and were lenders of money in the I4th ecntiiry, and the names of the fiardi, 
AcciajuMi, Penizzi, Pit li and INI edici soon became famous throughout ICuropr, 
as bankers. At one time, ^Florence is saij^ to have IkkI eighty bankers, i hough 
it could bdast of no public bank. 

• 

The Development of«British Banking. 

Royal excuanx.rr.- In England, we find that during the reign of Edward 
III, money changing — an impoitant function of the bankers of those May.-- - 
w'us taken up by a Royal Exchanger W the benefit of tlio Crown. He ex- 
changed the various f«ieigu coins tendered to him by travellers ami merchants 
entering the kingdom, into Biitiii;h money, and, on the other hand, supplied 
persons goyig out of the country wiimtho foreign money they re(|uired. 

The (yiLDSMiTiis It is probablv true to say that thc'ground wa- pie- 
jpared fof mgdern banking in England, by the iiillux of gold from America m 
the Eliftabothaii •and *1110 simultancoiTs birth of foreign trade. Laiid 
ccased^o be tlis* only form of and the country gentleman, and tlic to\wi 

mcrdiant, began to Jiuld part of their " capital ’’ in cash. Impetus wa^ given 
to public bankyig by tlTe sVizure, by Charles 1 in 1640, of C13(),000 in !)iillioii 
leit by.thc ci^^ merchants at the Royal Mint. As a nxsult of tljis Ren al ivpu- 
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illation the merchants began to entrust their cashiers with large sums, but the 
I.itter misappropriated their masters* money for their own benefit. Finding 
ihat their employees had not treated tliem better than their king, the city mer- 
chants decided to keep their cash with the goldsmitlis, who in thoBe days had 
^^troiig rooms and employed watchmen. 

r % 

EaKLY BKC.INNING OV “ ISSUE ** AND ** DKPO.SIT ** BANKINC; ThuS, large 

Slims of monejr were left with the goldhiniths for safe^ cv^.tbdy against signed 
leceipt, known as “ gjldsrniths’ notes **, embodying an undertaking to fcturn 
the money to the depositor or to bearer on demand. Two developments 
t|uickly followed, which .were the foundation of iss\ie ’* anil ‘‘deposit " ' bank- 
ing respectively, fhe first was that the goldsmiHis* noti'- , became payable to 
hcaTcr, and so was transformed from a receipt to a bank note, x't was payable 
on demand and enjoyed considerable circulation. Secondly, the gohismith.s 
.eradnally discovered that l.irge sums of money were left in tlieir' keeping for 
long periods, and following the example of Dutch bankeis, they thought it safe 
.uid profitable to lend out a part of their customers* iniviey, ])rovided such loans 
were repaid within the fixed time. Further, realizing that the business ol 
loaning of other peoples’ money at interest was prohtable, and in order to 
attract larger amounts, the more onteiprising of the goldsmiths began to oflei 
interest on money dc])Osited with Hum, iiistiad of ehaiging a fee for thcii 
•-ervices in guarding their clients' gold, lliis marks an important step in the 
development of banking in that country. Husuiess grew’ to such an extent 
that it soon became clear that a goldsmith could always sjiarc a certain pro- 
portion of his cash for loans, regardless of the date at which his notes fell due. 
ft equally, became Safe for him to make his notes payable at any time, for so 
long as his credit remained good, he could calculate, on the law of averages, the 
.imount of gold he needed to meet the daily cl.iims of his note holders and 
depositors. ^ 

" Current account ’’- -It was in'lG72, that this develojmient of English 
banking received a rude set-back. Charles 11 borrowed heavily from the gold- 
‘-miths and, promptly like his father before him, repudiated his debts. This 
caused a general suspension of p.iyment. Conhdeiice, howcviir, was restored 
m .spite of the shock and the general bclii f, which it juoduced among, people, 
iha^ the goldsmiths were guillVt of imprudence and exorbitant practices. It 

soon after tins date that the gbUEmiths found that they could receive 
money on what is now termed “ current account i.c.. money withdrawabh* 
without notice. 

The B|ink of England. 

The Tonnage Act — The Hank of England was started in 1694^ largely 
i> a rc.sult of the financial difficulties of Willuim Ilf, who was carrying on a 
war with France. The public distiust of goldsmiths was also responsible. 
One, Mr. Patterson, suggested a way out of llie dilhculties by offering to raise 
£1,200,000 and by leiuiing tile money to the Government, if certain eonccssions, 
particularly the right to issue notes, were given to the jiroposed institutions. 
The Government agreed to the terms offered by Mr. Patterson, and an Act 
called the “ Tonnage Act " Wiis jiassed. The main provisions of the Act were* 
at; follows : — . • 

( 1 ) It authorized the raising of £1 ,200,006 by subscription, the subscribers 
forming a corporation to be called “ Tlie Governor and Company 
of the Bank of England.” ^ 
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(2) No person could subscribe more than £10,000 before the iirst of July 
following, and even after that date, no one could subscribe more 
lhan £20,000 in all. 

^(3) The Corporation was to lend the whole of its capital to the Govern- 
ment and in return it was to be paid interest at the rate of 8 per cent . 

• and £4f0p0 for expenses of management. ' 

(4j • riie Corporalion w;is to l^ive the’ privileges of a Ixink forjwclye year^* 

• then the Government reserved the right of annimTng the Charlei 
•* ^ after giving one*year's Mot^ce to the compajiy. 

* ' » • * * 

(5) 'I'he com]mriy wert forbiddep to trade in tiny merchandise whato\'er. 
buT^they were allowed to deal in bills of exchange, gold or silver 
• l^ullion, and to sell any wares or merchandise upon wliich they had 
Tidvanccd money .... 

« 

The new bank ^vas^a formidable# com pelitur to the eumj)aratively -mM 
private banking limjs. which had grown up froni* the London goldsmiths, and 
to the country l)anks,^sncli as the Smiths of •Nottingham. 

Monopoi.y (jf Tin-: t^orr. issuf — I' lic year 1708 witne'^^xhihc passing oi an 
important Act, which prohibited any other bank, with more than six partner^, 
issuing promissoiy notesf bank noles. The mo^t important clause of thi^ 
I5afilcing legislation ran as follows : I'liat during the continuance* of t\u* >aitl 
Corporation of the Governor and the Compan^ ol the Bank of Ihigland, ii -liall 
not be lawful ior any l)oily, politic or corporate. NyhiPtscjevyr created, or to lx- 
created other than the said G(n'ernor and Comj\my of tlie ILink of'^iCnglaud, oi 
for other [)ersons \vhats(K;ver iiniled or to be united, in C(A*onaiit‘^ or partnei - 
ships, ilie Nunihg* of Six person^, in th;il part of (ireal B *itaiii called 

isnglaud, to borrcAV, (av(* or tiiko u[) any sums of moiie\* lUi their bills tir not^ '> 
payable on demand, or at l(*ss time flian six m(»n» i. fiom the horrowiiu: 
thereof." 

, L[Mrn:u c i?<culation of hank of Bnoland .\oifs -'nii', Aei, i- 
evident, ^ave a monopoly of noU^ issue to the I^.ink of fCngland so far as />/;?/ 
Stock Banks were concerned, l)ut hTt piiv.ite l^anks having noi mure than six 
partners free to issiit! not^s. In LondoiPand tlie suiTuniiding districts, tlu- 
uotc^ of t]ie private banks did not circulate to :my appreri.ible exloiit ; cons.- 
'plenlly they abandoiuid tin# issue of notes and began to develop dcp‘'>sit butikim^. 
They received deposits, vniich were at first withdrawable by letters, and latei 
by cheques. Printed ch^ujiie forms were first issued between 1749 and 1759. 
However, the Bank of England note was supreme, but as the Bank of lutgland 
did not have any outside in'aiicli, its notc^were not popular beyond ihe metro- 
polis. Private banks iti the provincial cities begun to play an im[)urtant pan 
after the middle of the eighteenth gentury, and their numlier continued to grow' 

up till it reached over 300, about the e^d of the centurv.# 

• . 

Rfstkiction on tiif monopoly — T he crisis of 1825 m.trkod a lurniiig 
point, aiuktolled the death knell of the*sm.ill country bank and of the note a'^ 
the foundation of the baukinRj system. Legiiflation quickly followed. It was 
realized •tnat joigt slock banks Virti the right of note issue should be starleii' 
outside ftondon, and, therefore, in*1826an A(;t was passed which allowed bank'» 
to be started with uiiirmitbd lability, consisting of more than six partners, with 
the Tight to issite^notcs, pi;ovi(lcd they had no office within a radius of 65 miles 
from Loftdon. Thirled to*tJie starting of the joint stock banks in the country, 
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as even at that timt" tho monopoly of note issue given to the Bank of England 
hy the Act of 17()S was interpreted to mean monopoly of joint stock banking in 
T.ondoii, probably because, in those days, the note issue was con*dered to be 
I lie inost important as well as the most jxiying function of banks. 

Joint-skh k I’.ANKixr, iNVAOKs Ia)Nih)N - Ifowever, the wrqng impres- 
'•lon, that iii) joint stock bank could be started in LondoMj was removed by a 
gentleman named !Mr. who after studying carefully the provisions of 

the v.iriniis ('barters of the Bank of England, caine to the conclusion that no 
''iirh mt^no])()ly wa-- intended. Opport.Mui'Jy was taken on the occasion of the* 
renewal of the Bank’s ('barter in 183d. U) clarify t,he posiV.ion by the iilclusion, 
in tht‘ new Chaiter of the Bank, of a danse giving legislative*^anction to the 

c.^tabhsliment of joint stock bank'A in lamdon, and in 1834, the 

London and ll’c^rmiiwter l^ank wm^ started in London, being tlif first of tin 
Big Live 'i'In- Bank of jurglaud n.itnrally tlid not receive the intruders, 
i- it :iicii \ook them to bi‘,.with a beebming grace. •* 

Li n, s A‘ r i»i 1844 -d herc w-i'' .it that time no limit to tlu* issue t)f notes, 
wl'ich piiwite Ivnkers, and .ifter 182(S the country joint stock banks, wen- 
.dlowed t<' isMic, and thi'- resulted in numerous banking crises and bank failures. 
In 1844 another important stage* was reached in the devc'lopmt'Ut of ICnglisli 
lianking wlien. by Peel’s Act ol that ye.ir. the right lO issue notes in luigland 
wa^ ristiicted to the b.inks then, issuing iiotes^in that country, thus ^iroviding 
lor the gradual extinction of the right, and laying the foundations of the mono- 
jtoly of bank-note 'S "lie for the Bank of ICiigland. 'riiis maik*; an important 
turiiii.u point ill the* history and devdo[iment of paiglish banking, in that 
de]^ov]t banking e\t‘nlu.illy canu* lo supplant is'.ni* banking. 

GKow HI ol- DiM’OsiT hax'kixc; Asj^ c iiiaji i: ( iV’KJ-nc y AfL'i* the pas.sing 
• •f the Alt of 1844, m w banks with th* ' right to issue notes could not be started 
.Old tliO"e alhfwed to is^iie notes cc.uld not increasi* their ( in ulatioii. 'I'litis 
gn.itfr attention began to be paid toward.' dej)o.sii banking and checpie cur- 
rency. It wMs s(jon realized that ch<*(|ue. curp'iuy wms .almond as jnohtable as 
t he i-vn«' of b.iiik-notcs, and llins gradually the.si* ac tivities grew" more and nf'ore 
im])oii.!ni. witli the lOsult tliat many new* banks were started for this business 
dining the "ec’oiid li.ilf c>l tlie last ceutiirv. .\fter lji90 the* movement in favour 
of bank amalgamation and ahsoiption made its a])])ea»ance, and tV(i find, that 
the number of joint "t<x'k banks, in Engl.and aiul Wales, came cTown from 
1(J4 m 189(1 lo only 1(> in 1937, altliough the lumiber of banking ohices has 
"hot lip from 2.20.3 to 10,102. 

Services of Banks. 

MoI^kkn c om.mi-.kc 1. .\Np HANKiN'f. lu'om w'liat Eas l)et*n s.iid about the 
evolution of banking, it must be clear to ^hc reader, tlial the Liking care of 
othc-r people monet; .ind lending a pa«t of it were the cliief banking functions' 
of the, ^.^Jldsmitjl^ (iiachially these functions w’t*ie (‘\teiuh*d aiicY others weri' 
added. Some ]jeo])le believe that llie»de])cjndi*nr't^ of couunerce i^pon banking 
lias betome .-(j great that the cc'^s.aiion, even for a day or tw'o, of the banker's 
activities, w"ould cumpk;t( ly paralyse the econcamc life ofgii nation. • * 

J-VER EXRA.NDJXCr siuii-iRi*, oi-HiANK A(/i tv'iTiEs )3anker.s*h.Lve, ii4)wadays, ' 
*o deal with a large number of matter^, dliey serve as pustodians of stocks ai^d 
"hares, and othei valuables. Imports into and exports out gf a country arc*, 
financed by bank.s and documents relating t4 tl^ti goods so import/^d . and 
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c*xpoi‘lcd, at one lime or another pass through the hands of bankers. Thus, they 
have to deal not only witli Bills of Exchange, but with bills of lading, railway 
receipts, warthouse warrants, marine insurance policies and various other docu- 
ments. As bankers,, tl^ey advance money on securities, and they issue letters 
of credit or travellers' cheques to customeif? wishing to travel abroad, as also 
1 0 effect puivhascs aiid shipment of goods. They are often required to coiinter- 
•isign indemnities and i^araiitces given by tjudr customers, and they undertake 
the admiflistration of estate^, tliii!? assuming the positioif of trustees; they 
assist iiKliistrial undertaking*? by underwriting tlicir debentures and sUare> 
and ucc.Vioiially fmai^e I lie purchase oh real property. ^Fliey sometimes even 
obtain passpoit;^for their customers, and deal with their in-coming letters. On 
behalf of ilicir Customers, they carry on correspondence with income-tax 
authoiitics, iiviki' ])eriodical j)aymeiUs .such as rents, taxes, subscriptions, etc. 
and on instructions fiom their customeis act as executors of their customers’ 
wills : in short, they (]||) all they can to ;js.dst their *:ustomeis. I'hc more highly 
(lcv(‘loped a country is, llT(‘ more is thednstrumen^ality of the banker utilized 
tftH:arry through comihercial transactions. From its f)riginal narrow scope and 
mode.st purpose, banking has^diiveloped to sucli an extent that it can truly be 

• " lid, that in countiies su(?h as’lhigland and the United States of America, there 
i> hardly one business deal m which the assistanci* in one form or another of a 
l‘ank i- not sought. • 

• 

The Business of Different* Types of Banks. 

liiK Mnocrsii TK.ADi'WoNs or Fiiglisfi b.mk>, as a ride, are 

Migag( d ill sucli busincs,i,as the handling of ( iirrent and deposit accounts, 
balancing trade and industry by discounting bdls, opening of credits, and in 
many similar ways; wliilsk, on ilie other* hand,, there has been a tendency, 
specially on the pari ot certain continent. y banks, to s])eciali/i‘ in one or more 
(d tliCM* acti\ilii's. riiiis, there .ire the s;^vings banks, tlie scope of which is 
very mucli limited, in agrieuKiiral countries, theie are invariably land mort- 
gage banks, wliicU mainly engage in giving long term credit required for finan- 
eing«the purehaso of real ])roperty as well as improvements of land. In certain 
industrial •count l ies, banks, in addition to their ordinary banking bnsines.s. 
‘-peciali/e in ihe liuancing of cert.iin industries by mc.'ins of buying and mar- 
ketini^rheir Jiares and debentures .ind helpmg them iu oilier ways. 

, •Issi.'tnT; .\ni) discount ijousks difieukntiatud from banks— This deve- 
lopment o4 banking business is by no means countenanced or encouraged by, 
the more ccniservative school as reprcsenteil by*thc luiglish Jehnt-Stock Banks, 
and business of that description is left to institutions specializing in it. At th(‘ 
<ame time, such business eaii properly be do.seribed as banking business 
altliongh it does not come under the category of commercial banking. Tech- 
nically speaking, issuing liouscs which take up and guide the destinies of Gov- 
(^iiment, corporations and iudustrkil capital dotations, arc classed under the 
generic term (if bankius, 'Flic same may be said of the discounting houses or 
hill brokers, though, to a visitor to any one of the great discounting liouses ol 
the city of J^ondon, there would appear to be a considerable difference between 
tlicf common conception of banidng houses, arnTthe visible activities and ope- 
rations of Miscounting ’establishments? 

• • • 

• • 

The Functions <)f Comfncfrcial Banks. 

i)oT yERK flEPOSiTORFES— A bank is usually thought of as a reliable 
agency with which money isi dejx)sitcd. The idea is wanting in precision. 
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Ranks do iccvi \ r valiiahlcs for safe rustody and undertake to return them, hut 
that is only a sidxsidiary fiinct ion. Usually it is jewellery, deeds, securities and 
similar articles, which are given as safe custody deposits. Ru^ the services 
rendered by a bank either as depository or as trustee are by no means of vcr\ 
great importance. * In \cry gcnefal terms, Iiowever, the functions of *»*com- 

inercial hank can he che^sihecl under tlie following main h^ads : • 

*• 

1. Kecei\ ing of money on tlef>osit : 

' This is, pcrlia])s, the most important function ot idmosl .dl nit>de#j\ i^aiiks, 
as it is l.irgely hv im/ans t)t deposit#s That a hank piepay''> thi* h.isis for several 
other activities The immey power iA a hank,i>v whiili it ]^clj)s largely the 
business eomnuinily, depends ci>usiderahly upon the ainoiiflls it cafi borrow 
hy way of dej^o^ils. wliich may he in the form ol lixecl, sa\ ing-. hank, t>r . nrreiii 
<lep(^sits. All the>^e go towauls the ira'irase of its re-^Miin es. I lie inonex' 
iecei\'ed on lixeil defuisits eftn*he .isiuj, wit hout any ii>!#ol \\ it hdr.iwal, '»rf(>ii‘ 
the due dat(*. and. in the cftsi* ol s.aving'- hank deposits, hank can use g vei \ 
large pai t them, a'^ geiu i ally^l lie demands of t;e*-tomei s ii.i\ mg siic’n 
ire comp.iiativeh* "mall, on account ot iv^t i ict it'P" t>liKVd a" lothe ainc'nnl i'» 
!)e w ithdrawn. ^Tid tin- numhrr of \\ itlulrawal" to he In ide uiihin a wi'ek. Rv* 
tho opening o( emrem .i(\’v»nnl s. a hank md onlv I'litani" ln'uls. hut .i!-* pro- 
\ idi's its cheat" witli ih'iio-^it tinicncv'. wliich i" hol ii m-nr oiix-ciiicii: an*! 
inoie ccoiuuuical than (.riiei forni" ol curmuv r>\ taking m‘>ne\' on •’ ‘po^ii, 
die hank pro\i<le" "in- !;ei pnig foi people’s Ihil tie' mone\ i" ^'ot si ' 

ipart in i stioiu- 1410111 i*. 1 1'pke ed l>v a debt dm' tr*)ni a hank^n who oi<lm n il\- 

\)a\ s mten .-t so long a-, tlu nifniay is r«*tair.rd hv hini as a deposit. Ilia princi- 
pal togcljiei ^^^■h n t< o "t n o t «n inal on It ' h«‘me (Maiinc I in .i* roi < 1 1 1 • ‘vit ii 
! he contra ( t . * - * 

n. Is ling . 1 iiMii - 

1 I IP tiiiK't i< ‘‘1 . win : I \N'as ojit p coiisu 1» 1 p 1 1 1 ) l>. lie 1 m (-.I pa \ 1 n ^ ; ■ ■ oi . 

'cinkci 's hii"*np"' i.m T'Vuiprn linu's pm liann d ipsicralh, 0% i h.o criit 1 a ' I*\nl - 

mg institution . m mom <.l iIk' I' ading lonntv.e-. o! i* e \v« rid Its imp- •on ■ 
'o hanks in gaaieral lia dw indk'd in ^ome ot i la- imp. m i • nt < . .'itil i ii«^, ;• v. hi< 

' Iw checiia* » nn t .a \ Ji. * u ’ -If ced Jiank-iiop s lo .< I 1 i ge px t .- nt . poi 

in iLiiglaud a'ld m die I riled ^UPisoT Ampiic.i*ihp p n t wiiip'i^i" pi.-^a ■! !>' 
l)ank-nf)t<" i’ in.-ani”' ’-lore and mo:a* i . -.igniiic mt . allhondi tkp\ aae^stili 
veiy pt‘j)iil • in (pia,. a Luro])ean (oinPries snTg^ as hiaiit. aiu^ ti ’.'’Uiin* 
where rr-MoM" pi a >1 • - ’• nr.,’ ma<l«- 10 popnlan/'- »I’p ik. < .1 p:..s pi- v, as • 'Ca ai s 

^f |i^lvmenl. 

in la.’li-hn ; ol \lolli \ • 

I ho lmi<i:on o not only \li\ jmpoilani. I>iu r-al-..» Ha i hiri s.-oceo 
pi'olij; to ino-t of tju* hanks When .1 h.uik agiii s to dis. oiint ;i hill, (»r givfs 
lunds^in p\( h mar lor a ])io;nissoi\ nide, tin- tiaiisarlioij r, kin^wn inthri as .* 
discrniiit 01 a.1. .an. In l ither case the h.uik agrees to plan’ 1 niuls at t he liisposid 
of the horiower, in e\( ha.nge fora promise of j)avmiiil at a I iit n*' tlat<‘. Mills, 
it enables thost- who find tlieji^own (;i])ital insiftliciejit for caiiVing on liiisincss 
on a laige scan*, lo do m) with I lie lielp of*t Ik* funds horiow(*|l from a*hauk, an<l 
thus u.se their e ipital more proiilalily thaft they could otherwise def ..\ hank,* 
therefore, is li?ddr tf) liel]) not onl^ men liants hnt rtthehs who, in tiiru. uiay use 
binds not onl\ to rlu ir ad\aTitage hut also tojlu* .'^dvant.igV •if tiu! intei**^sts fa 
the countrv. 
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IV. iVansferrinf; money from place to placi* : - 

Modern banks arc, generally, in a to remit money, fiom oiu- pLice 

or country toftnotlier, by means of ilrafts drawn upon tlieir brnnrhe^ or agents, 
riiev can, also, by pnurliasiiig bills of exchange, enable inerchanl'^ .inii others 
lo r('cei\'o inoiu\y from their tlebtors, in other citi(;s or coiiTnvic'- 1 ]u‘^e faci- 
litK^s have h(?lp(‘,d noUtnily 1 li(’*inli;rnal tr.'ule of diltercnit < fninirir-.. ]>iii .il<o the 
••nt eriiiitional commerct^ ll inn'll be; (*\ id(nit that tlui gre.il \vhi( li liav(i 

been ma^le by tradii and comnieic(‘, whi('h. in inrn, ha\(* hecni to a extent 

lesjionsiNe n»r llie industrial- cU'velopmenl of dilierent pait'' ol il,t \V4jild 
would Iru'e- b(‘en .ni luiuo'-^ibil it \' bn! I<1r«th(* facllilil-^ i1i exeli ni-i oi.i\iflcd 
by banks. 


Miscellanectas Functions. 

In addition to the main fnn< tiijii'. gi\en j^ibove, inocUan b.tnk jii.ihain 
miscellaiuions services^siu as (1) th(- *s^ue of wti ions fomis of < redits, rg., 
letters of credit, Ir.ivejh'i-* ^he<ple*^ and circular mate's; (2) the acc«'plance of 
bills of < xchange, wheaeby the banker lends hisjiaine lo his enstomei>N in return 
foi a commission , (3) the safe cii'^todv of valuables , (4) iiiid .n liu” a-. e\ecnlr»rs 
ind linstees lor <ai^tom<a^. 

The Meaning of Bantling Law. 

« 

No coMinU'Liii-.Nsivi. n.\\Kl^o^ oi>i-. 1 hen. is no separate lajde ol law which 
i])])lies to the hjwiking huswiO'^^, a^ distinguished from cither ,kind> of l>n-.iiiess. 
•\ haiikt'r is subject to Ihe^saim* general piinciples of law as ajiply to peisoiis 
engaged in other fields of bnsiueso. The law ol ('ontract applu's to all contracts, 
whether or not^.L hanker is ^ paity to tluaii.* Siiijilaiiy, the law of torts aiul 
otlua braiK'hes of ci\il as well a-* criminal law’ make* no distinction l>etw'ecit 
persons w’ho are hankeis^ and tho-^c* w’ho aie not. llowe\'ei, certain brandies 
ot law, siK'h as tin* law’ relating to ih<‘ negoli.d^h’ instnimeht n, me of greater 
intenst to bankt'r.'^ than to oiIhm' peisons, js ^nch instruiuent> pkw a far more 
impictant [lart in tlu‘ liaiiking bnsme>.-., than tluw' do in other kinds (if business, 
riiere an* (anly a fi*\v siM'tions ot the Ni^gotiahle In^tiiiments Ac t. 1881. as well 
as of the Indian ('<nn panics .\ct, 1913. and more twitu ularh’ t ho'-e of the Indian 
('(MTipanies Ayiendmeiit A('ls»193t> .ind 1941^ which dtstiifguish betwcim bank- 
ers .puT non^bankers. fliV* only impoitaiit piece of legi«^laiioii, winch is 'meant 
ft)!' b.inkers alone in this eonnti \ . is ihe B. inkers' Books hA iAen e Act, 1891, 
under wliicTi a banker is allowed t(^ piodnce in cojirl" I'ertitied copie-^ of accounis 
or (“iitries in his books, wiiwreas, others are laMjiiired to produce their account 
hooks in origin. il. (Section 5 of the B.inkeis' Books h'vidence Aei, l891) 
\ttention may. howt'ver. lx drawn to a judgment (.-I. I'. /b/tc \ }>i/yc'n)y, 

( riininal Revision No. 1 »2d of 1935 decided on 11th |aiuiai\, 193d) of the 
l^diori* Higli (*mirl. according lo wJiich, bankers miisi pioduce tlieir books 
b(‘fori‘ tin* police, if the latlt'r deem the pfodiietion ol sinii Itooks iieces^aiA lor 
the purpo.ses ol poliiV* iiivestigat ton. The }x»int .it issue w.i'^, whet inTr the 
exemjition fioi#i producing their books granted to Bankers, under >ei t ion 5 of 
thejkinkers* Bowks ICvidenee of 1891, in aiy,’ legal proceedings to which a 
bank is notli party, held good also.iii ^ase of a police investigation, iiial it did 
Hot was tlyi oinnhfli of Skemp J. in»the ease cited .ibovc as, according to the 
learned jTidge, it was not tliQ iiyention of the Legislature to exempt banks from 
the operation of section 94 of the Indian Criminal Procedure Code under which 
any officgr.in charge of a iIqUcc^ station, bey ond the limits of the towns of 
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Caknlt., Boml)a\', ( mu, !>>' m wriltcu order, call upon a person to product' 
any docvnrt rit" in lii^ po>^cssion which the police officia* thinks relevant to the 
invest lu. it uei he t airvini^ on. In short, the iiidginent lays down that m 
pglu'i :n\ e‘^i!iiMiinn i> not a loi^al pnv'ecdiiifr in the sense in whfch the term is 
einpJtatd ^eetiiwi o of the Hanjvcrs’ Hooks K\ idence Acri and to whicl] alon<^ 
lilt' t xiinj Tu n.eranletl nndt'i the ‘-aiti sretion .ipplies, on the {ground that a 
polu t nr, t -tie,.! it'p ha-^ iioihin^; to ilo witli “ evidence '^iti its IcgiU sense, which 
tin < (if .1 It'gal j'*rtM't't'ding? Kefeieiicc Iprs hccii made to thys jiidgmei#t* 

•U lenet’ . I t ' It delinitelN curtail.'' the protet'tion giaiited to ^>anlA)rs undt‘i 
rlie R.inkii- r«t (»k^ l\\ ideiiee Act. an^l relviifg on which an on'u*i;il of tlu' 
liuj’i I'. 'K of Intlia .it I ahoic feTusctl to comply wiith tlie ordeYs»of a polict' 
'•fTu e’. V.; . -IS M '"'fiillv ti.ok action dgainsl the Ikink in thj|#])reseTit cast' and 
wl.i ''t pi Mr cl \ M w w .1- iiplit'M 1 »\ till 1 nhcH' 1 ligh ('onit. . 

• 

W'l \‘.inihi hisi ic loin.irk. wiiii all lespit l to thi* k'arncil paki* who g,i\t 
the .d'c\< inlrar that hi'^ lii tn'^ion ''tijkt''' at the veiy y'Ol ol the piinciples on 
wind* ?).' Haoke^v’ i-i..ok« l\\i<len<a Ac t i', ha^ed^and tin }>rotection granted 
nndt ; p p- l-ankt !- in Intli.i ^ I In hag'll idea underl\ 1 iig tlie -^aid Art Wi#uld 
appi .11 : « M Ticj T i . inrcin rni» n< e hank^, m i h*' intei t'^t s of t hi' piihlie, a nd it i'- 
wit^' ' t V, that * \t irauitfii from ])ri‘diiet i* »n o^hanki'is’ hooks is gianteik 

iiid Ti - 1 I T', i; nlhet I - ic ita|inie hankeis to pi o(hi('t“ any iloeuments the\ 

.iMtifcr :'i i r .<{ i.r,atHai'- i'- to tleh'at or negative' tlie \ e! object of the Art 
\\'(' iht't !■ ’< th.it, .1- in iln ea^i i*f leg.d ]m <; rceiiiiig. the power ol 

.1 poln i oh I 1 1 to » all upon oatiker^ to j>rodi 4 i i (!(>« nment" sliunld he limited to 
< I rtita (' *1 MU ' aefoiyits (»i entne'' in lhe;i i*r in, other worths the 

<-xornr-t a •!. ’^rantid to bauki i' m Irp.il ] -ro,' ri ding.', iindi'i S of the BankeiM 
Book" A* t •'luaihl .iiso o(|ually hold gncTd in ease of police im'Csti- 

gatu h'. f: h'ngiaiul nd (^>mj)iiKi( *ii oii .^hankir to di''('lo.''e tt,) .i ]iolie< 

olf'u'ei \',i,o m.i\ rccjunh' (Ikinkei''’ lipuiaiu* .M.inageTN and ^'?gent.s Magaziiu* 
June I 9 dn \. iifonn.ation i^giirdn-g .« lU'tonur. I'lie law should bo 

.imcndi d i: la ci '?.a]\ "o a^- !•» o>.okipt b.inkiis trom pMKlneing books in poliei 
!nvf_'*tigh t . V" .d'-c 111 jilaie- ollitr di.ni l-lornb.n and ('alcutta. ddiis t'xcep- 
• ional (’■ ]>refi M rn i,d tre.it nu nt to ll i h.inkei n nrM''‘'ai\ on the gioun^l that 
it i" tmuif'-iid* fej him to cai i v on liP bii'^ijii.--, iJ hi' aei onni books aie leijnirod 
I o I - r I ’ < ' . . < c ( pu. mi \ ai ^ <ni I ( M I . I i:t: - ■ : w dl I >(' <dear i hat t lie t ei lu 
“S-ni. ■. Ml, *.11.. -a ]s p.:i« I. -,.1 law v'e.iii! il* hankrrr 


Evolution of Banking L-ntW. 

• In L.soi/, ,|i Ih »o I « - •H'^id' • !> . i i » p* iiu ip-h - oi law whiili .i])pl\ tr 
ii.iiihihc ' -' 1 .' ' ■' 1 III e(‘'-^aiy t»» ^fa p i;. lehv tla e*. olnt loi^ of banking la w 

Ir rn..' I :I.l: Iiidi.Mi I'lfnhnir hr,’ ]'- hiad to .i \('iy large extiiit 

tliOO * .1 , 0:0 1 \ open the ! ngl'*-h h 'rikin}: !,t\V • 11 l^, iheoioif, nrei 'S.iK. 

to r c’ f \i till ja.'in Ian ' “P ifu- !:’stoj\ of b.inking legi'^lat ioi i ip. 

lai'J, • • • ■ ■ • 

I \ Ml*}' . Bani' dig I. w m -.'iinial i" .i pa i t ol tla l.iw nunh.int, 

<.]■ a- V o 'OTritiiiu.' kiu w^'. I.oa !\1er< l’oii.m I i \ ?il( re.it oii.^ Uegan to lak'- 
!ts sh.tpj in t: (' I.'hh (rritiii A ;iiul was b;ii-of Jmpoii the ( ustdin.s of ineiehsiiit >. 
fjn'du.ihv IM ‘'i lerji'in , \\( le r.difnd 1^- efjari-^ of l.aw^. and bei ame a ]iart oi 
till genii.hi law, whuli cian ts ,VM j*- boinftl to leeognize. \o donM ^idditiiaik 
were inad(‘ from tnj>'* ’o time. J he ]e'acti(e o^ nftikirtg bills ol ixrjiange pav- 
ahli- to oiuei ruin 1 1 a n. ar: ring them I)\ ondiy '-i nyent date* i>aek to the-hesiti- 
nine ' • t: e J7tl,- lenlipw • • 
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LKGi«LAiiON IN THE EIGHTEENTH CENTURY — III 1664, the first Baiikiiv; 
Act which brought into existence the Bank of England was passed. However, 
M)inc people iloiibt whether the Act should be called as the first piece of banking 
I'^gislation, bccausc.it was a special statute which governed the Bank of England 
and <lid not define the laws which were to govern banking business in general, 
i en years later, ncg(j|t lability, which had so far been limited to'bills of exchange, 
was extended to pronfk^soiy notes as a result of the passing of tlie Statute 3 and 
4 Anne, c* 9 in 1704, and in 1^08 an* Act was passed to sccufe monopoly of note 
ivsuc for^llj^ Bank of luiglantl by preventing any bank or banking firm hj^ving 
mon* than, six ])artncrs from issiiiifg noJ;cs. Throughniit the whole of the 
eiglitcenth century we find very little of banking legislation. 

l.OKD Mansfield’s ruling — In the wake of the Industrial Revolutioru 
i idiL^tries and commerce made rapid strides, and with the emergence of large 
x‘aIo production, expansion of credit became vital to the economic develoji- 
nient of the country. • During that pegod bank’ing law was largely judge-made 
I iw, which was the outcome of the recognition certain customs governing 
l>, inking and commercial practici*s. Lord Mansfield (for a brief sketch of Lord 
Mansticid’s work, sec jonrnivl of the Institute of Bankers, December, 1938, 
• pp. 443-4), whose name considered pcrha]^s the most important in tlui history 
of Englisli mercantile Jaw, tried to lay the foundation of English banking and 
eornmerrial law’ ujioii tlu» <Mistoms of merchants of the advanc(*d European 
countries. Even after his death, the ndings of Lord jManslield, w'liich were 
eonsidered iJu- most imjioitaiit -and authoritative ])iercs of judge made law, 
c ontiiuK'd to l)r«tlie law ow. the subject, and later, whciiever.the law pertaining 
Jo banking or < (•mmcrce was codified, it was based mostly on tlie rulings or 
in laments of Lord Mansfield and certain other judges. For instance the, 
( uest ebdifu a^on of tlie la\\,relating to bill^oTcxcbango, cheques and notes w^as 
in<uU‘ in tliC year 1882. 'Hie Bills of Excliange Act itself w^as based more or less 
upon the ndines of J.ord Mauslield wliicli were, in turn, based upon the customs 
.Old usages pre^valenl at llie time, rims, it will bo easily realiz.ed, that banking 
I tw \eiy largely ba‘^cd upon tlu* customs of bankeis. 

(anmtici.ti iegislalion was first iiitioduced into this (ouiiliy to meet the 
of linglish niereliauts who carried on their business l.irgely in Presidency 
ffrAtis, but will) dul n(.U like to n'sort to ( ^ui ts*administei ing indigenous law', 
tt was tlierekife ctuisidered d(Te-siiy by tlie ICnglisli l^irliamcnt that mercan- 
t ilo^*'ontra*ts made in India sliould, as far as possible, be governed by English 
*VIeH antile l.aw. d'liis W'a^ Virst iutio<luced in Picsideney Towns, hence the 
diflerence between the law of ilie Presidency' d'owns and other parts of the 
('ounliy. At first hhiglish 4'ommereial Law as well as statute law's were intro- 
duced and made applieable to the three Presidency 'Towns so far as they were 
ipplicahle u> ti;e local coiivliiions, but uiidci the ( liarter of 1753 such laws were 
not to be applied, to suifS aud actions between nati\es ” unless both parties 
^lomit ted themsi'Kes to (he jiiiisditlion of JCnglish courts. 

h^NGLTSJi •LAW Aa’FLiKi) 'i'o Tndia Speaking generally, the English law 
rdviting to negotiable instnimenls was ^ipplied by courts in India, wlien tlie 
contesting parties w’crc Lairopeans, but, in the^cast* of the Hindus and Maho- 
mi^laiis, tl^nr respective laws aftd usages were made applicable ; wdierc, how’cver, 
^the partif!s belonged to differeftt Communities, the law and usage which 
governed flie defendant wore appliecl. As neiUiev the Hindu texts dealing with 
hundis, iu)r the Mijlionioda'h books on the subject, dealt adequately with the 
rnuttOr, custoins*prevailin[j ixmgiig merchants of the respective communities 
were ’recognized by the couft«i. In cases when the hundis were in the form of 

G( 1 6 'Jlo 
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bills of oxchaiiKO. ICuKli-li was applicablo thouRh the i^rtios were Himlus 
or MahomcUin-^. I'he Statues 9 and 10 William III. e. 17 provulinR for llio 
l.iotest of bills of exchanRO, and 3 and 4 Anne. e. 8 decl.uinR pr^jmissory notes 
wiat' in force in India. 

* « • 

Vrii'MiTS AT 1 A I n)N IN India Aci VI ol 1840 .iiul .\c( V of 186tS 

wne of tlie eariicsi al tempts made in this conntVv to Utt^^iKite the law relatin- 
to bills of cNchan^v and pvornissoiV notes. In ISOO, tTie Indian La^v Vommi^** 
-ion drafted a bill to coilifv the law relating; to nei^otiablc instriii^ent s. About 
a veai- 1 if<a . 1 lu' bill inl i I'diiced .in 4 he (lOvVinoi (umerars ('onirtiil, whuli 
-I'iciiKl It to a ctmnnitDe. HowiVta . as it coy taini'd* ni.iny devlalrions liom 
rlie iLiii^lish law i^n which it was siij^posed to be based, inagir objections were 
laised by the ineichaiits. and the bill had to be ledraftiMl by the tfoininitlte. 

I Ids divilt, havniij: been circiilattd ainoni; the Local Govei nmenVi. Hii^h ('(nut- 
and princijNil commercial bi'fUes, was referred to a Select ('ommiltee*. In ISStt 
under the oitlers of the Scefetarv ol S^ate. it was again* referred to a new Law 
t'<immis-ion, which did not m.ike m.iny alterations, bnj sn,”f^estetl certaiiMm- 
pfirtaiit additions, one of wlii< h was to iec<\e:ni/<' tlu‘ loc.d usages lad.itiMi; toth*- 
hiindis. I lie idll was ]>.issed in I SSL a vear luSon* j lii‘ p.issiiii^ ol i1h‘ MilN «>) 
l'\chan.L^e Act in Ln^Iaiul. 

fiiK Indian Nh-c.on \ni.i Insikimi-ms Air«oi ISSl I he Ne^nial'le 
Insiiuments Ail rec'ogni/i's lot'al ir-a^es and leit.nn laistoms pie\'.d»‘nt amone; 
Indi.in merchvints (section 1 of the Net^olfable I nst i nmeiits Act. 1S81). ft 
I'Xtcnds to the whole df Uiiti-li India, but docs aok allei i loc*d u-,tL;e- lelain t: 
to instruments in an oriental lanqiia^i*. 

< rinasDi of the Act l'lien»is no ('1 (mi induation in the Act whiUhei ila 
local iisa/Lje of the place wliere an mstnimcnt is*m.ule oi oi*ihe plai oi ii- 
piiymcnt is to apply ’vhen the twt^diller. 4 he epu'stion in eac h caM* is to !>»• 
decided probably ‘by a refeienee tt) the intention ol the j)ailies to the instrn^ 
ments. Sii Henry ( halmer. m his commenlarv on tlie N( 7 ;otiable !nstnlmeln-^ 
Act {4th l^^ditioii) has, at pa^^e 58. i;i\en i ules relating; to ffnei^n iiistiiinn nt-, 
wdiich may lend useful .£.;nidan<:t‘ to ilie deteimniation ol the tjiie'.tion. * I he 
title of the Nei^otiable Instiument'* Act itself is considered misleadiiii;, .is lii** 
.\ct d(K» not deid wi^h all kinds ofciR\;;otiable instjaiments. It is lor this n aso.i 
that the English statute on the same subject, is kiiowwi as the lbl^ ol l’hv:haiip:i- 
Act. Tlic Negotiable Instinments Act. as the ,j)reainble show-,*i- intei*(NH|, 
to detine ami ameaid tlif i.ivv lel.atini.; to promis»or\' noU‘s, hill- wl e\<'han^e 
and cheqiiL-," whether aej^onabh* oi not. Moieo\i‘i, the Indian Ait is not 
eveli iKAV :is compreliensive as it should be, .iltfioiif^h it h.is be*‘ii .nnendid 
■-evcral times. Since the ]xis-in^^(d the Act, the po-ition is .i- follows: Jn 
matters, winch are .specially flisdt witli l)y the p’ovisions of tin* l. i1h“. ('onrt-, 
in Briti^li India are not jK-imitt^-d ,“ to h'ave tlie lirm f^MDiind ol tlie A( t and 
explore the nncei^.iiii regions of tl^e I.iw nicDhant. Sin h re^^n would h.- 
jKirfe«tly le.L;itimate in the eonstruclion of the pu'visions. of tiu«Av t. which .'r»* 
-oTnetimes orfki.iln fid import " (the^Xeeotial>Ii‘ Jnst rurnent^ Ac! be IMiishv-im 

and .^diga, 2nd Editioii, p. • 
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. BANKER AND CUSTOMER 
Definition of Banker. * 

Nit SATiSFACTOKY DEF^JiTioN Bcforc examining tfic relationship be- 
ivveen the iSinkcr and the enfitomer, it appears necessary to explain, so feir 
possible, .the legal meaning of the two t(?rnfls. The formeJr, until the passing ol 
the Indian ('oimianh^s Amendment Art, 1936, had no statutory definition in 
India, and the legal decisions on its interpretations, were by no means satisfac- 
tory. Tfi(‘ L'^ter has never been defined in any statute and the Indian judieial 
derisions on this point also fail to give any guidance. 

lNTK()nixTOKY--*Mu«h time, ink, •and pa])erjiave lieen consunu'd in an 
ei^ort to defiiu' what«e\artly ronstitutes banking. ICven the best authorities 
have found it rather a hard nut to crack, mosHy on account of the multifarious' 

• ‘unctions .ind services, dealings in stocks and shares, trustgeship, executor- 
ship, etc., which modem banks ])erform, in addition to or in conjunction with 
what is distinctive and (l^aractcristic banking business. In most cases, eithei 
the term “ bank(‘r ” has been defined in the negative, or in a manner w'hich lay^ 
itself open to tlie charge of petiiio priacipii • For instance, section 3 of the 
Negotiable liishTimiuits Act, IS81, is content witli la;^ing down that the term 

banker " includes prisons, or a eorporation, or a company* acting as “ bank- 
ers ” : Tliis is not at alt a helj)fnl definition ; it is mere tautology. Again 
those r. 'sponsible for the drafting of the Ba»kers' Hooks Evidence Act (1891), 
and the Indiifii Stamp Acf (1899), also failed td lay down what exactly was 
meant by banking business, and what c<«ulitions wen* required to be fulfilled 
hy a person, so as to be legarded as a banker for the purpoises of eithoi of these 
Acts, liven the liiiglish law has failed to provide ns with satisfactory defini- 
tions of the tends “ hanker ” and “ customer.” • 

Banking, an evolutionary concept. 

The A^eiucan DEFiM fioN rhe ternf ” banker ” ‘i.s olicii used in a very 
lirgait .sen:ie, emlmicing tlie capitalist, the financier, the stock broker, and even 
*liigh bank officials. Their* were many attempts made to explain the exact 
significance of the lei in, but nearly ail of tli«m had their own pitfalls. The 
earliest suceessful attempt w’.is made by legislators in the United States ot 
America, who enacted the following definition: 

• 

Hy “UinkitiK' \m‘ iiumii 1 lu* business of iiu rcdiis .ind by “ a iKink ” we 

uirlude every person, tiini or oomp.uiy having a pl.ice of business whore credits 
• are opened by the dejiosil nr coIlfTlion of inonev or cuneney, subjeet to bo paid 
or remitted on draft, ehetiue or order, •)r money is ariva iLa^ or loaned oiVstocks 
bond.s, biillioii, Hiills ol ext h.iiige, or promi.ssory, notes or where stock.*^ bonds 
bullion ])ils of exchange tir promi.s.sojy notes are received for Miscount or sale 
(Iiuli:4U Finance and UanUing. hy lundl.iv Shirras, 2nd impression p. 33by 
• • 

I his.delinition, jvhich is more like a description, is used in an • 

• Act of ('^ngress. * To define banking merely as “ dealing in credit ” is wanting 
in precision and oxactitiuV'. ^ Strictly speakirtg, thc teiTn banker should apply 
to the ciVdit merotiant only when he uses the credit and funds of others. He is 
otherwis® more a capitalist than a banker, if he n<os only his own credit and 
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funds. Tlic lapanrso Rank Act of March. 1927. which came into eftcct 
1st January, 1928, defined Imnks as ** institutions which carry on operations 
of giviuf^ as well as receiving, credit (Commercial India, NovemJ^'r, 1928, p. 
4S2). 

in Zunch any person could us6 the word bank as a part ot his name fintil 
.1 Cedcral T.aw (8th No\ ember 1934) delinod a^ink as lyi institution which 
appeals to the public for deposits. ^ /" 

h'NGLisii 1 AW- rheie being no statutory dclinitions in Kngla^d for thcs«* 
teims, some ol the kyding writei.s on^ bjjnking law, have, from tiinc‘i;o time* 
tLtem]^liil to (k'dnee tl.e essentials hi the coneepjl of Ihc terms, tnkir the de- 
idod casts?. We jMopose to give the results of their labonrs^)ek)w. 

H.\rt\s iiliimtion- 14r. lleihert 1.. Hart, the author of tfv^ well-known 
treatise, l,aw of Ikinkii.g, says hi. 1) ' A h.inker is one who in^tfe' ordinal v 

('(uirse of his busiiu ss, lionoiirs Vhetjnes^drawii upon him. by persons from aiul 
for w'liom he rt'Ct ives money cniTcnt acconnls."** 'this definition is ha‘>ed 
ajHin the tliet.i eiveii in a numlier of decisions, heginnifig with Fol-y v. 
(1848), 2 H.L.i'. 28. zNccordiiig to this dt'finition, the essential function lo 
liable a pt ist'ii.* linn, or iiisiitiit i(»n, to he ri'garded if-, a hanker r i bank, is 
*}iat of reeeivni.iT iiineiit di ] ('sit.^. against wbieh i hecjiit s may bo draw n. 4 his 
vjow is suj'^ptulttl by tlie lollowing (‘xlrart fiom th<» jndgnvnt of Hiukkw .1 . 

TT- /c rr 1\", -t Jlcncfit Jiinldnii; ty (1912h - f f' 183 

# * 

“ It t )) K'lrd i .111 \ .1 '’<1 iU‘]'>)^it .11 t « 1,111 1 s fold in r \ i i v' » 1 1 ► ii uridai i .. v 

I’ou', I thuik 1 in i\ i\. 111 t'M rv ^>aTtuul.lT it tlul tfi.il wlia I. ‘ '»i • ^>v^lk^ i do*. I'l 
tl,r ordiiMi'N « L* .r t liUiUitig businr^- .nut <>iuri<l iSs ill mjcii f.ndi- 

lu-, a'. .1, hank ii-'U II ” * 

('t'UKi^NT AcaorMS io ri: dicawn rroN nv t jlu«» oesv .pju-.os 

lo hwe r('rci\ed ( ft trial supjHirt in a ecTtaui inMUor.mfh'TU , d by the 

Mini.stry of Lahoe - 111 I' M'.d. nd. t o th(«elk (O that t he t xpies^.io.i ' bulk" shall 
h(' con-idert d so as ir loejiali- only t ito-t* iiist itnt ’oiis w htn .* “ i - ant tal ]>.ir" 
of the hnsnu s^, , ^ m ( la i ceeijiis of nioiu ^ on < nn i m ai •' u'h to be • li 'wn 

u])t?n by tlietjULS '' ' I iaiikt r and ('ustomi i , by ^ lv. dl.oini'^ »> bi) 

Sii. John P^(.]l’s li^iiNniov IJa \it\v » x].-u->si'(l s imiia 

oorin* c-'.ii by .'sn (olui anotlM-; gic.it »mthority, a<'e.‘»diiig to wi)o]n 

thcr^^' arc; four essontia*! ftuiciions vsiiite juTscais di'siripg to • ^^kad 
must jjeifonn. < 

Ini'. rol'R 11 .M IK, .N't il.i-v.i I, til liodm I ion,*’ ■•..ly't /oim, 

Uic Birbcck Buildiv;^ Soct.^y c,t--,e {19i;<), ’Jf) T.K.K., ‘^19, and otlivr loj^.il dot:’ 
•sions,*" tlia* no pci— >n or body, corpoi.it, or otlu-rwisc. can be a iiuikcr wl,., 

• iocs not (1) take d, |,(cit account'-. (V) t.ikc ciirn nt accounts. (;i) !s.- |c ,,nd p.,\ 

< heques and (4) roll, , t cliccpics cios--cd .ind iincro.sa'rl, for bis custoinc, - ” (tic 
Law of Bankin^q by Sir John Pa s t (4tli Ivin.). ]>. 5). Sir |ohri luillu.r .olds 
ibat one < laiminc ioJ,o a Ixinkcr iniisr fr'rofes-. Jiimsclf to be one. arai tlie jnibli.-,* 
must aticept bijii a-- -ii' ii ; his main business must be that of’ bitikinf; from 
which, Kencrallv. ia, should bi; ablo to earn bis living. Tbis definition is’ fairlv 
exhaustive, althoinjh it makes ijo rnertion of many other iinjK.Ttartt fimction 
»of the present day banker, wbic.b rnav l>e pijt under two heads (li aeeni'v 
services, comiiri-inf, the r.ollection of hills,. promissory notes raniop/Ls <livi- 
dends, payment of sul s, riptions and insurance pnuniiiins, and arline ,is «'i tin- 
tec. attorney or exeem,., of l,is cuslomei., and ('i)' general utility somites f *; 
iwue of credit mstruin. uts, the transaction of foreign exrliange luj.sieciss tl 
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srJeguardiiig ol' valuables and d<)cumciits against lire, tlielt, etc. Itvne ^ecms 
to be no doubt that, according to English law, a person claiming to treated 
as a banker ,^hould perform the functions as given by Sir John. 

• Money-llndeus .NOT UANKEKs- -111 Jiidia, there is na lostriction imposed 
on tlfc use of the tenn “ bank ” or '* bankerS " by money-lender^. In England, 
under the ptovisioiihi of the hmglish Money-Lenders z\ct, 1900, and the Money 
••Lenders Act, 1911, a^ money-lenders are.rcqiiired to be registered, and no 
person eafi be registered as .'t mon^y-lcnder under a name* which in«dude:> the 
word bauk, ftr implies that snrh a person carries on banking business. In.cas(* 
lie makes fal.se or misleading .stateifieiTt,*or holds iiimseif out as a banker, he 
is liable to a m^Aimiim penaKy of imprisonment ut) to two ^ear*, or i hue, and 
his transactions may be ie-oj)ened, if tlie court iea*^on to IhiiVv ?hd the\' 
«re ]iarsh*or yncoiiMdoiiable. 

In India In India, the Indian rsuriousd oan-. Act <'amc jj»: > v m cl in 
1918. Sii- (aicil Walsit, ow<.e a Judge Al the lligfi t'ourt at Allahabad, ni th** 
preface to liis commentai y on that Act, olxscnes tTiar the main h*.i.ru;Cs of the 
Act are framed almost vntire.lv m^on il\e mod(^ lie* iMiglish Moaey-l.endei ^ 
^ Act, I9(M). I hough the jndiaii Act does not re(]uire registration ot i mf>ne\ 
lender, nor does it foibid him from desnibiiig hinixdf a-, a bankoi, it give- 
po\V(*.r to C'ivjl ('oiirts, to re-open aiiv transaction ol a loan in wlih h ' lie rourt 
Is ol ()]>inion (Hankei and T'ustomci, by !C. l liomas, p. 17). th ir the nitere->»i 
is ('xcessive, or that tlie Ir.ui^ai tibn a^. betweeikthe i)artii‘s tbeiino. >ui)->taii- 
tially unfair (section d ((/), [b\ of lie- Indian rsuiioiN^I oan^ Act. 19;8 (X of 
J9IS) ). I hough a inoie-y*l<‘ud»T doc^ no? u‘(pu!c ifgi>t vaii^in i < omp.Lny pro- 
posing to enter on baiikiii*; busne*^,, .>i pro])o-in'; i(» .t- p.jji . i L-* n me- 

iiiider winch it tuojxist--, to(Mny on biKine^s. the D-iin “ banker " .a ’ # .oil.ra.g.* 
iiapiires I egisti^Li ion, wliichVill b»' gianleifonlv it its ineinoiaielnin j:n:U tie 
objiTts of llu* roiUj)anv to the ( ,in ynu; oil •! the activities a- -n fo: ri .i.ction 
277h' of the Indian t ompairu*-, ( Xnieudinwit ) Aet, 1988. v'/Vn. Ihngr'l 

Moiu y-Leiidcrs' Act, 1988, make- legi^iiaiioii compul^oiA' m » a^i* o: d: monev- 
leiiders who art'. nf»l j)einianent u‘-uieni'^. ta wh.o Inive no peinn^..‘»M kanicilr. 
ilu-*cily ol ( .ilciiUa, iiowex ri. is i‘\clii(Usl frnm the opeialion of * ‘u ^ ;\id and 
the Uengifl (loieiiimeni i'. einpow»*n'd hi i*\cliiile nniiiit ip dii > ■^^n ii>^ 
•peration so as to |e,i\ i- ind'isj 1 1 .« 1 tin. in* e iii^itteided b\' 

• • 

Jndian LaV. 

A nA>«vlN(i H)M1*AN\ ifl-.MNJvD ir\ siAli Ug 1 lie ea 1 lie.st aUeeiat a India, 
m the direction ol ftirmnlaling a derniilioii was that of tlie Hibam Young 
(.ommission, which in i)aia* 182 of its Report, put forward the rca finni'en 1 ttion 
that The term ‘ bank ' or ‘ banker ’ shonid be interpietvxl as me lai ig e\orv 
person, linn, or company^ using in its de.s» nptioii or its title, bank, la !> inke r or 
banking and every conii)aii\- .icceptiqg deposits of money subject to v\ dlidiavval 
l?y cheque, draft or order." Hie fiuliai^ v'oinpaiiies ^.Xme^dment) Act, •1938, 
though rejcctihg tin* former part of the deilnition proposed above and «ightl\ 
-o — lias siibstiyitiall}^ acaepD'd its latter part. Section '2771*' ot tli it I Inis 
delincs a Inftikiijg comi)any. ^ 

*' banking ” i^u-.tus .i (.oinp.my wincli c.uot.^ mi Uo ^>aa« ii>.\l 

, lwiiiijujs.s iho a(K;c])li!ig «)f ilcpoats olbuoiicy on cuncnl acconnl. or S‘i]#jl ol 

draw ill by clusiue, draft <»r order, woUvitb.staiuhng that ii in 

.nldijtion in any one br imne«of llio following forms of Tnisine.ss, n.ii)icl\ . - 

(1) the 4>orio\\iiig, Raising or taking np of nuniey the lending or .Uvaactng 
■ m«iie> «it!H-r pimn t‘i •Nutlnnit seenritv ; ihe lu.Uviug. ,«. • Uis- 
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i oiuituij;. bu\inj;. selling, edllccling, and dealing in bills of excliangc, luindics 
pTonusson notes, eoiqxms, drafts, bills of lading, railway receipts, warrants 
debenliiiTs, eevti beat es, scrips and other instruments, ami securities whether trans- 
•er.ible m m'gotiable or not ; the granting and issuing of letters of c^pdit, traveller’^ 
. lu ques .iiul circular notes ; the buying, selling and dealing in bullion and specie ; 
?he buying .ukJ selling of foiei^n exchange including foreign bank notes; the 
..cquiriiig .holding, issuing on commission, underwriting and dealing in stock, flinds, 
•'hares, debentuies, debenture stock, bonds, oblig.Uions, .securities, and investments 
*»i ,dl kinds ; the puu basing amt selliiy^ of bonds, .scrips yf other forms of securities 
»*n behalf ol ci^istituents or othefs ; the liegoti.v^ing of loans and adv;/.ncos ; ' the 
imeiMug n! all kinds ol boiuls, scrips of valu.ibles on deposit, or for safe* custody 
• or id herw 1 st ; 1 lie collei tim: and transmitting ol wionoy and seciiritieS ; , 

/ • * 

.11 iiii.c .Is .i£,fenls lor (hts ^rnluent oi loc.il authorities or for .iny other 
or perstiiis . tlie tanviiig on of .igeiiev l?li.sinoss o\ anvydesenptioii other 
than tiie business it| a nianagiug agent, iiichuling tlie |H)A\er ^ act as attornevs 
. rtl to uivc (.liscli.ugi's aiitl ictt'iiits. •' 

« 

I'dl ttmiKutin- I'll ]Miblii ami pro.aie lo.iiis .uid negohatiiig .iiid issuing tin* 

s.tllit . •. 

, • • 

i-t) the poiMUiiiui;, ellectiiig. lusuiing. gu.ii.inteeing^ umhu writing, partKi 
]‘,anig 111 managing and taryMiig out ol anv issue. ]nib*lie or ]>rivate. of St.i'C'e 
.MiiUKijial or othei lo.iiis tjr ol slmres, stock, tleln-nliirf s. or debenture stock ol 
.in\ conij\LW\, coriioralmn «»i .issot ialion and the lendvug of money for the purpose 
' >■' anv sin li is.siu' , 


^5' i.iiivm'a nil .iiiti ir.ms.n img e\tiv Uiml iri gu.ii.u'tie .ind iiidemnitc 

1 nsim Nv , 

< 

(O) pioi'intMig Ol Imam mg ta ..s-sistiug in ]iininoting or lin.iiuing any business 
vi.'.dt ilakmg Ol indinstrx. iiUur ••\istiiig, or new. aiyi (levelopii^g or forming the 
s.iim titlur ihroiigli Ibe’mstniim ntahlx ol sxntbe.itis or otherwise . 

■ 7 ' .0 qiiisUlon bv ])nrt:h.Lsi*, le.ist*. exeb nige. hue or olbeiwist' «>f an\ ]>roperty 
i.Viimix .ibk' (M inoxeable and an\* roghts or piixileges xxlncli the i ompany m.ly think 
ULcesstiry or conxenienl to .icipiire or the aequisitfoii of wlneh ifi the opinion o* 
ilie coinp.my is likidy to f.u ilitat<|,tli(' le.'ilis.ition of any sei unties held bv the 
lompiiiiy or t<' jU'ex e'U or dimmisl^anx' a])prelieiule<l loss or liability 

(8j m.iuaging, selling and re.dising .ill properly moveable and immoveable 
wliuli nicfx ( oine into the possession of tin lompaiiy in satisfaction or part satis- 
taction ol ,inx ol its claims . , 


au{uiiing and holding .uul generally dealing with .iiiy property and any 
iigln, title or interest in anV pn^oerty moveable or immoveable w-hieh may form 
lurr of th( scuiiily for .iiix loans or .idx'aiiri* or’xxhnh may be epnneetcd with 
. ny siicli .seenntx ; ' * »• 

(10) undirt.ikmg and exiimting li lists , * 

(11) linden. ikmg tiu .idir.inistr.ition ot esI.iOs as «‘xeeutoT, trustee or other* 

X\ ise , 


tl2) taking oi oilii rxvise acipuring and holding shares 
iMMiig objn Is similar to Ihos,- of \hc company ; 


.iny other com])ai 


■13) e-'i.ddishmg and siijijx^rting or aiding in the e.st,iblishment and support ot 
.;ss..,,,tuons, mstitiilums, funds trusts aiiTl coiiveineiices calciilateil to benefit me* 
l^oxets or ex-eiflployces of the eompSny or tlie dcjiendeiits or conimetions of such 
persons , I ant mg pf nsioris ami allowances and making payments towards insur- 
..nce ; .uos, to or guaraiitc iii^: moneys for charitable or benevolent obicct.s 

or foi .in\ exhibiiioii oi for any ]>ublic, general or useful object : 

iU) til. .icimsiti.ni, tonslruction. main(.jn;in<e and altwaliim of :Mv biiildi'u.. 
or Mrorlts neccsi.irv orc.mvenii.nt for tliu purposes of llic comi>any ; 

'nan.'igin;', delcvopiiifr,. cxf.lianging. leasing, mort- 
:«-c-uiit or otherwise ,le;rfing with till or an-/ 
i«i-t o the prop rt j 1 rights of the coiiiiwnv/ . ' ' 
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(16) acqiiirinpr and undertaking the whole or any part of the business of any 
I'vcTson or company, when such business is of a nature enumerated or describoif 
in this .^ction ; 

(17) doing all such other things as are incidental or ( onducivc to the pi*''- 
, iiiolirm or advancement of the business of tjic company. 

DEFINl'flON PKW^SED TO BE INSERTED IN THE PROPOSED INDIAN BaNK 
••Act — The definition in Section 277F created consideniblc difficulties in deciding 
whethcr'a company was a banking company or not. Tlic chief difficulty arose 
out of thp use of the term ' principal bjisiricss ' in that section. A large niiitibei 
of banking eomfianies t;laimecl that they were not banks \titliin the meaning ol 
Section 277k" w^icli delined a* banking company as a company wliicli carried on 
as its prim ipal Inisiness the acceptance of deposits subject to withdrawal by 
clHique, draft/ fir order and they did not acce])t deposits so withdrawable. 
rhe.-.c com])anics claiiru’d that they were subject to the obligations imposed by 
law on banking comiiiinies, c.g. maintiiining a minimum cash reserve. Thi^ 
amendment of October 19^2 which added the billowing pro\ iso to Section 277F 
alt>m])ted to remove {hese difficnlties; ^ 

, " l^rovided that any wompany which used as pai t of th(‘ name under which 

il carri(’s on business the vvoid ‘ bank/ ‘ b.uiker/ or ' banking ' shall be deemed 
lo be a banking conqxiny^iiot withstanding that the accepting of deposits ot 
money on current .ua'ount oi’ otherwise, subji^ct to withdrawal by cheque, draft 
or order, is not, or is nril shcnvii tp be, the princfipal business of the company." 

In till' rcvisvil i)ndt 14ill prepared by tlie Reseyve'BanV of India, ‘ bank- 
ing ' and ' banking (ompiyiy ' are defined as follows ; ‘ banking ' means the 
accepting of deposits repayable on demand banking company ’ n)jeans any 
company whicUmay be won*id up under th-e Iiiclia»n Companies Act, 1913 (VTl 
of 1913) and which transai ts the busine.ss^of banking in British India. 

With a view to e.vclude co-operative Ifaiiks from the requirements of the 
(iroposed Bank Act it is jnoposed to e\em])t banks registered under the Co- 
oper^^tive Sociot ies .\ct, 1912 (11 of 1912) or any other law for the time being 
in ffu'ce in ^British India relating to co-operative societies. 

In the Draft Hill it is j)roposod to deliiy tlu* e.vtoiit of business a banking 
compaiiy may engage in in any one or more of the following forms of business 
and^iu) oth^r, namelv 

(1) tAe borrowing, raTsing or taking up -of money ; the lending or ad- 
vancing of money eitlier ppon or without security; the drawing, making, 
accepting, discounting, buying, selling, collecting and dealing in bills of ex- 
change, luindis, promissory notes, coupons, drafts, bills of lading, railway 
receipts, warehouse vecevpts, debentures, certificates, scripts and other instru- 
egents, and securities whether transferable or negotiable or not ; the granting 
:uid issuing of letters of credit, travellers c^iequcs and circular' notes ; the baying 
selling and dealing in' bullion and specie ; the buying and selling.of foreign ex- 
I'bange, including foreign bank notes ; tl^t' acquiring, holding, issuing on com- 
mission, undorwyiting and dealing in stock, funds, shares, debentures, debenture 
stock, borgfe, obligations, securities and investments of all kinds ; the purchasing 
•and selling of bonds, scrips or other forms of securities on behalf of constituent.^ 
or others ; the negotiating pf loans and advances ; the receiving of all kinds ot 
bond^i, sefips or jv aluables on deposit, or for safe custody or otherwise; the 
collecting and transmit ting* pf money and securitie.s ; 
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(2) acting iis agents for governments or local authorities oi for lay otiu : 
pci son or persons ; the carrying on of agency business of any descjiption oiht r 
than the business of a managing agent of a company, including power to 
act. as attorneys and to give discharge and receipts ; 

• • ' ' 

(B) contiacjting for public and private loan.s and iiegotialiog u^l issuing 
lilt' <amo : 

(4) the promoting, eflcctiiig, insuring, guaranteeing, uud'ci ariting, 

participating in managing and carrying out of <iny issue, piibli* >r. private, 
of State, municipal of otlu r loans or df shares stock, del?entures, >t d^^bentiirf’ 
''took of any company, corporation or association 'and the lenrhpg '^t onmev try/ 
ihe purp(^so of any such issue ; ^ 

(5) c.u lying on and transacting every kind of giiaiauti'C i:i i /nileinniTv 

business ; * ^ ^ ^ 

€ 

[G) promoting or financing or assisting m promoting o: inancing iuiy 
I iiiidert aking or industry, either existing or new, and developing t-r 

■•>nninq the saitic eillii'i lliroiiqli tiie iiwl nimenlalit v of ‘^\n.l »' 's or lehtr- 

’ V.I I 

(7) 1 he .ua)awuioii 1»\- jaii i lui'-e. lease. ext h.ingV, Im t- or i c .ir. x • ^ , .f .. nv 

mim )\'ahlr m m 'wiklt* and any light', and pi i\ 1 1.- 'v'm'h ila- 
''•mpins* miy think luct ly or < ouwnieiit' 1 o artpine or tin* i . loii » 
a].ji h in the <)pini(^ii (U' llir (s.mpanv is likidy to fa.'ih'tal< - Ih’* u' d.'/'O >n o) .iP'/ 
-•*< unties held by the c«»m])anv ‘U' to prment or diminish aiiv ‘h. n led. h.- 

<•1 lial)ilit\ . 

<- * ,• 

;Sj muiaging, selling and ledi/ing all i)ropeil\' nuA.ihie a.. I meo. >\.,l)r- 
vv'iich mav come into the i. .s-s-inh r,! fh'- com|»aii\' in -a» ’’s* » .i . m ; 

o i--fa( t ii *11 of any ol ( i niiis ; 

il); .C(piiimg and iioldip- nid qcnually die.dinq \ nli \!i, i f \ 1 

iiiy riglii, title ni intercut in anv jnop..‘rly mo\'al>le f)r nnm'o.io’-- s- mcli ina’. 

^ nn p 1 !'i of 1 he v.>(2cnnty for an\ loans oi adx ances f»i 'elra'h ei ' : ' .i; pe a » 1 

/ 1 ^ .me '.ueh --ts urit\' , ' # 

» 

il<h uihIlm lakniL' .tud exr«'nting liu>ts; ‘ , ' 

^11) nrideiiakine ih" .ieininistrati(*ii ol e-taL*i - - xe. „ .n.o, 

I 1 ;•( 1 \\ i^(- ; 

(12) linking or otherwise ar<pnring and Indding shares :n o. / .aii. , , ,w.i- 
. lA having objects similar to thov* of tlu* company ; 

« 

(13) (.slahli-shin- JUi l Mipp.'itiii^ ou .u<liil.^ in iii.- i . n,] 

-iipport of .issoci.itihiTr, institutions, UmkN, ^ ,in<l ■•oiivcni'-.-'o'y, 

t<' bonefil cmpl..veos or cx-fniiiloyces of the coinirany ov the rf.'.p-'iui.mt-. or 
c •■imoctioiis ol su:li prisons; ),'rantitv: pensions and allowaivc* tnd mahiinr 
l^aynienls towards iri-iirann> '-iibsrrihin;,' to ^or friiaranKioiR^ dioiioy-, for 
clianlable benevoU-nt obic.r.K <ji for any t;xliy)ition or ff)|- am- ooblt*- rr-in i’id 
(^r useful objrxt ; ‘ 

(14) the acquisition, construction, inaintenance and .all -i aI loit o4 n 
■ nildinft Ol- works ncc(;,.s;.ry or convenient for the unrposes of tli > "Ouijaih^; 
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(15) selling, improving, managing, <lcveloping, vxch iiiging. leading, 
mortgaging, disposing of or turning into account or otherwise iloafin^; witli all 
or any part c^the property and rights of the company. 

(16) acqiiiring-and undertaking the whole or any jKiit, tfr eMisiuc-'»s’cjf 

any jJerson or company when sucli business is of a n.iture enutn *r jt-od oi' de- 
scribed in this sccticMi ; • 

•• •• 

(17) , ^loing all such oth»r thiilgs as are iiicrideiUal »>r eon.he svr to tli»“ 
promotion oi» advancement of.the business of the company ; 

(18) • ahy other f(«ni of business wfiidi lli(‘ f'entral fiov ei n.o Mf may b\' 

notification in tl^ Official (iazettc specify a*- a form of a mUhU it is 

lawful for^i banking companv to engage. 

What Constitutes a Customer. 

Sir John PACri-:T*s vskvv -Tliere f'^, a-. \ei. jio ^tatutoiy i amitioa i)l 
‘‘customer*’ either irk ICngland or in India. \lthough the earher legal deci- 
sions arc conflicting, thi'.latt'r rulings 4»f ICnglisft ('onrts on thi'. point ire cpiilc' 
^clcar. According to the qlder*\ic\v. as e\pn‘'.M‘(l 1)\ Sir John IVgot. * to con- 
stitute a customer tluMe must be some r»‘coi*ni'.:ibli‘ < ourse or hibit i>i itealing 
in the nature or loguKir bi^iking busiiics'. ... It i- diflicuit to iv‘ootn'ilc th< 
idea of a single transaction with that of a v luiomci . 1 1 at word surdy pn-dicate-N 

even granimaticalK'. some mininujm ot custon^ anm liet ic ti» an solateil .u i. 
Tt is believed that tratU'smi'ii dilli rent late het\\(«*n a i'uslomri m.d t i a',ual 
purchaser.” According to*lliis view, in to « *nstitni*.^ i Mi-,tofiiei ol a 

liank, a ]'»er.son ha<l to satt'^fy two c»»r.<liiioii'^ iMi ^tly, that thoi ' vvas to be 
some rccogni/abh* conrsi- or liabit of dealing -lieiNVi i-n him and t'le h.ink aiic 
secondly, that the iiansac waaa* to he in th«^ nature ot r ‘g^d.u bankiiu 

biisiiie.ss. As rcgaids tin* lirst oi the eoaihtion->. n wa^- hrlit ja IT-tthcfcs 
W'l/liiiws, Bvoxy'ii o- ( e., to 'I'.L.K ^»S6. ‘l»ai. in oustitnte .• 

porsmi a customer of a bank, he ^iionld iia\t‘ -ome '^oi t of an .u -i )uiu with tlie 
bank, but that lletinitial lran-a«'tion in i)j)i‘nmg an aceonnf did nor set ii[j th< 
lelatfori of a b.nikiM- and en-.h)mi‘i, ami i h.ere tiad to be --oin'' M‘\Leu 4 ‘ of cou- 
thiuit^’ and custom. It is due to liiis iea-.on thai -('Uio hank, now are 

reluctant to open new aeeouqts with crosNiv^ rlKajne^. , 

Tni-: ” diTkatiox rm*oRV ” KXi'LonKi^ d lu* ” dmaiion theoi ol whic. 
lair .Tohn Paget was an expoix'in, was exploded liy Mr, Jnstie.- 15 aniaelie win. 
in the course of his jndgmeift in the case of l.iuil^rokc \ . 7 otA/, ,l^.K. (I914» 
483 observed : ” I'lie relaliyn of hanker and cu'-lomer ])egin'» as ^oon is the hr-*t 
cheque is paid in knd accepted for collection and not meroly w’len it js paid^ 
This view was coiiiirmed in ( n)} 2 ffnssioju'f'^ I'axiflmn \ . Bullish >i<)Uish 
Aiistriilian Bank {1^20) Xy laml Dunedin, who delivered tfie |n«lgiueii: 

of the Poard of the Priv y Conm il saic^ ” 4 he word ‘ customer ' '.igiiiucs a rela- 
tionship ill which duration is not of tlie lissence . . . . • A pwsoii whose luonev 
has hcen accented by tlie hank on the t\)oting iliat the hank undertakes t< • 
honour chequeg upto the amoiiut standiiit 4 to his credit, is, in the view of thei’- 
lordships, a*cusU)mcr of the bank iii the sense, of the statute irrespective of 
wh?thcr hii connection is of lonij^ oi^ short standing (Hills of h'.v^'hatigc Act. 
Ji882). Tljis being a decision of thg^Privy ('onneil is himling upon . om ts in 
India, tltough not on cqiirt^ in England. . 

;In Savory &^Ob. v. Lloyds Banks Ltd. (19i52) I'.L.K, 344. in the House of 
Lords, t}\c»facts of which wei-e ak set forth in the folhnving ]>nnigr»[>h; tbougli 
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tiio poii^t not spociliccilly riiisctl l>y tliG pciitios, tlic jiid^nicnt of tlicir Lord" 
ships pro 4 '<cdcd on the I'ootini^ that those facts constitiitcci the lygal relation 
ship of an<l customer. A 

' Sfv<;;i: iKAVsAt rroN may t'oxsriruTi-: a custdmick -.-' riie plaintiffs were 
.» urm of I.^^ndon Sttx:k-bi okers. They had two clerks in (heir employ, named 
IVrkin*- Snlitli. The ])laiiitiffs s(mt <uit a .lumber of chc(pios drawn on 

their bankt the Mivlland Rank, and made payable to rtaincd payees or bearer. 
These efuo^.H- were handed to Perkins or Sniitli for posting, instead of 
postini: ua in directed, Perkins and Sniith stole tlie cliecpies aiid took them 
«o a Lniuh i: IvT.inch 'M' Llovd-* ILiiik Ltd., and ]KUtl tliejn in with insjt met ions, 
i lat in t'la < vi^e ot Perkins, the amount of the clucpics should be credited to hi> 
.iccoiint. winch hi* had at a branch of the Lloytls Rank at Whilkington, and in 
the ca^e ol >mith. lo an account in tiu' name of his wife at the Red Hill branch 
of the -aim b.ink I'lie first of the-^e eheipies was recei\ed before Mrs. Smith 
i:i fact bee. one a cn>U)inei . I lie plaintitts subseipient l^' tlisco\'ered the fraud 
tif tlieir and sued tli.‘ defendants, the ldo\'d'Rank Ltd., to recover the 

..'ui^unt c‘ till si cliei|ui‘s .oil the griuind of cmix eision.* 

i)n rr.c-t t.M 1 -. .me .^1 ilie (]U(\-^tioiis tli.il leipiirej detei niin.it ion, intet' aliti 
.aider section 812 of the Rills of hvchaiige Act. 1882. was, whether the defen- 
dants hail uCLived p.ixinent of ihe^e cheques for a ( iistomer within the mean- 
i'lLT of -ecti'Mi. 

FuKin i N< V \N 1 u ii’.v I r 1 ) ' In coiuhision. lieipienev ol ir.insactions i-- 
• .oL e^si nl'.vl to co'i'-titiite i person as .i c iistomer, but it is tmi' to say that his 
position mu^t be such that trans.ietioiis an* likely to become fn'quent. It 
means that, ..s soon as the banker leceix es rasli or cheque to he collei toil on the 
delirite understanding (1) iii't to ponnit draw'ing .i^'.nnsl it until (a) the cheque 
is cloareii, {b\ the pri'cautioiis l.ikiMi do not hiin.g to light any objection ti^ the 
l elaiioiisliiu .ind (2) to terminate lelatioiis ni ca^e hr finds any re.ison for discon - 
tinning tlu' s.ime, the relatioiishi\> betw’een the banker and liis customer may 
be said TO ii.c'e begun. R.mkeis, >atisfv themselves reganhip' the bona fide and 
1 cspectability of new' customeis, and if tlu'V lake the nivessary preeantions as 
indicated above, the persini'- o])ening aectunits come in the c.itegory of custom- 
ers for the jniipo'^e ol ]irote<xi<in gi\en lo the hankers under the N(*gotiable 
Ip^trumr i.t^ .\( t ' ' , 

Dealings h; m: or uankini; n.-vu’ki-: rim second requircincnt is ‘cha*f 
the dealing mu^^i hi? of a banking nature. 1 his in contradistinft,! ion to the 
casual s^•r^ ice-, rendered by a banker, to ])ersons wlio have opened no account 
witli*him. k<M in-t.ince, d a iierson occasion.dlv goes to a ('asbier of a bank and 
gets I'hequi- (..Lslicd ,)r deposit- valuables or seruiities for safi' custody, oi' 
l'uv> a few’ -t.iinps, he does not tln reby bc^come a I'listomei of the bank, ;is such 
trari-.u tarn- .ui- md icgaided in the nalnp* of the real banking business. Ac- 
cording te- The indiuneiit. of tlie Jndt’ial ('onimit I tee of (be Ih ivv ('ouncil fii 
( (»f J nydtinn v. '1 hr Stallish and > AustrcHian Hunk, al- 

leadv refeirtil Im " the contrast is mj^j between an hahilitf and a jieweonuM*, bni 
between .i per-on foi whom the bank Jjeifoinis a casual seiA'itiO, ('ashing a 
rhc(|uc for a person introduced hy one of their cTistoiners, .aiid a per'i.in whoVas 
an account cf his own at the hank v ♦ « 

* • 

It .-hosihl, lir>\v( \( i, be remembered tluit a .bankei: raiin<it protect iiimscU 
by opening a short a< or crediting an item to sundries :ft:roiiiit. as it Ciimiot 

invest the party foi wliom it is collected with the sthtiis of a custoniw.. 
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Position kegardinc; deposit account — I t is ^(cnerally believ^od, that tlio 
account , which establishes the relationship, need not necessarily be a currenl 
account ; h^vever, the yn^sition regarding deposit account docs not appear to 
be well defined. I'he difficulty in connection with the latter tyyx' of account, 
may<irise owing to’the fact that bankers do«iu)t generally »sk h>r references in 
<'asc of persgns wishing to opf;n deposit accounts, and it is, therefore, contended 
^ by .some that, if a (l(fj)fifc;il account is opened by means of a cheque to which tlie 
yirospccj-iwe customer had iio^itlc, tiie banlfer will not be eiititlcd to claim ]ncj- 
tection if mi iu(|uiry concerning the customer is made on the opening of ll.t‘ 
account. If the cheque' in (|n(‘stion was^ collected after tiie initial stage of th*‘ 
account liad passc'd,, fl is Ixjieved that protection could be claimed. Mucij 
depends upfin 11% length ol time iiitcrveniugbidween the oyicniug of the 
account :fu<l the collection of the checpie for which y:)rotectioii \> i ’ 

The General Relation. 

Banker not a miju*: deposiioky ok tjusii.t: 1 he uiert- (»1 v-.n 

account curient with*a hanker, and the bank^iV acce])tance theie*):, involve 
t ontractual relal ioiishij^ l>y iipydieation. Accemiing to th(‘ old view, a bankt r 
• was usually tluaight ofas^a reliable dc'])ository, as was the ease Vith •■ irlv gol«l- 
•-mitlis who j)aid no interest on deposits. A mere dei:)ositoi y is he wim u^ceivfs 
a scaled package of valuaWes fur safe custody and luidei takes to return it un- 
<i])ericd. Banks act .is custodians, l)ut tliat is only a subsidiary function. The 
mere receiving of money, ki'cpiiig it locked up Tn safes, and repaying whenever 
demanded, would he innvmunerativc. Again, if tjie tiaiik^r acts ^ls a trustee, 
i.e.y receives nuMiey and iiiyests it, oi otherwise usC'^ it according to the terms dI 
the trust, and has to account in detail for ev(*rything he has done witii it, the 
function is noUthut of a banker in the tpie*sense qf the word. * 

Kelation or DKHidK AM> c HI- DiTOi# “ The leLitioii of hank * and cn— 
tomer," as Sir J(dm l\iget aptly remarks* “ is j)rimarily that of debtor and 
creditor, the respective positions being deteiTuiiiecI by the existing -jtate of tlic 
account. Tnstei 1(1 of the monev' being set apart in a safe room, it i-' r* -placed hy 
*i debt due from the banker. 'I'he money deyM)sited with him hecom *-. jiis ]^rn- 
yierty aiKpis absolutely at his disposal, and, .save as regards the following of trU'^t 
funds into his hands, the legidpt of money 4>y a banker irom or on account (d 
his custornc'T coiistit uto*. him merely tlie tlebtor of the customer with the 
snyHMadcIhd " obligation Ui honour his cii.>>tomer’s cheques diawu upon his 
balance, i« so far as the saute was sntt'icient and avMilable (Fohy v. Ifu: tlS48g 
2 H.L.('. 2S). I'o lh(' same elfecl, see Dharamdas v. (iaiigadcvi, 29 A. 778 ; 
Subrania^ua ! ( hettiar \. Radiressau , 39 M. 1081 ; Ichlia v . Xatha. 13 B. B88 ; 
Ishcr w Jibau, K^C'. 25 ; Official A ssi gu cc j*f Madras w Smith, 32 .M Tlic 

mere tact that a l^ankc^- imates deposits, aiul is y>repared to })a^' i:.r -icsi tui 
them, is jiroof cjiongh ol Jiis intention to make n^e of it as h(‘ likes, ind earn 
Aiterest tlierefnini ,su as not only loVnal^e him to pay interest to In'* h positor, 
but also to eatn yadluts for himself. I^iit even if the hanker pays ug on 

the money dejx^siled, lu- is his customer^ debtor and not a bairotg because he 
nndcrtakc.^to r^jxiy on deinaiKl <i sum, equivailent t«) the amount dej>o-i j^d with 
hitn and tjie enstomey' has noAight whatsoever to claim the identical coins or 
. notes, deT)osited liy him with hiS Ixtnker. I'he latter can pay the a*aonnt in 
any kiau of legal tender.” * • 

• • • • 

Demand ni^1?ssaky in case of debt due from b.xnker- 1 o say that the 
reJaf ion^lfip hetween^banki'r ^incl customer is that (»f debtor and er ' i** c is not 
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:t coin]^ii< hl.tumcnt, in that one has to add to it that the debt due by a 
bankei hiv Mi^tomt r ditlVrs from ordinary commercial dobt& in one im- 
[)ortant t. viz that the f*eneral rule by which a request \/y the creditor 

tor payiri Tit uimeccs.-sarv, <loes not apjdy. This point actually came for 
(IcVisitui 1)1 /< ^ichiwson v. Sti'iss Jiankin^ Corporatiou, [1921] 3 K.B. 110. where 
Ji \va< held th.it in tlie case of a debt due fnnn bank, an expreiis demand foi- 
icpaymer.t In the customer is necessaiy before the cVdA becomes "actually 
.•nd acc!i;iJ-e. due on the ouml't h.it, oiherwi^'C, the banker, by o/f<jring the* 
monc\ t}\M It hi'^ cuNtomei, would summarily close Jiis custoiTUir's account 
witliouT )!< i:.e< .iptl ^nnssibh injure Ijis • iistomei ’s credit by dishonouring his 

< iieqius. Atku: 1.. f. (now L(»rd“Atkin) a mqinbi'r Af His Majesty's Privy 

t'oimcii. i,.t\ I .1 u'^eful ‘-ummaiN of the one and indivisible c/ldract created hy 
t:;r a<‘i.unt I'lurent m the I'ollou mg \vord> : - •- 

I ii< r.ink rt.ikf'* to n-it*ivc' inoitcv .iitcl to collect bills li'u* it^ ciistonicr's 

.Kcoiiiii Ihf priKifils soictei\e«l arc not to be heltl in trust for the customer, 
l 4it th. l-.ink lK'iro\\\*» ilu* proi.eTtls .ind uiiclrtUukes t«> rei>iiy them. The 
is to ii'p.iv .It the bi.mi'h of the bank when' the accoiuvt is 
i . 11 . ii tbiniig Kinking Immus. ft includes a pituiiise to repav any part of 
ihr amoi^nt line ag.!!!!*-! tin wntti n 4ji<ler of the, customer .ithlressed to the 
Kir/Ji .it the biMiit ii .md as siirh written nrdci> in.iv lx* o’ltst.inding in tlir 
4'iditi,tT;v 11 iiTM' tif business fium twi> or tliree il.iv^s, it is a teini of the cimtracL 
iti-.t tf:*' K.nk 'v .il n f'l to do business with the. I'lisioinei c'xccpt upon 

• 4 .*si ri.ibje iiotii . Ifi.’ cui«‘onii*r on his part imdert.iki's to i xereise nvisonable 

4, 1.0 M*- ix» lilting ^i<is w ritlcii or<leis so far .is not to inisleail the bank or to 

Vi4iht.it< I ri inl; It is nee es.s.irilv a teini 4>f sueJi contract that th'.*. 

f‘«ink 'e not habit tt» p.^y tlie instomt'i the full .iftiounl of Ins balance until he 

• p.ivnn.nt fioin the li.:ii'k at tlie brant li at which tlie. current accoiiiiL 
'»• kri't \‘. .‘.ftl.'i f< .'fus. d''ift.in(i it in wntiitg, it is iwh iTei ess,irv now to 

• it tt TUjI. c ^ 

hi*^ .Ltimirwiile smnin.nx- /fikiii I | it lii- lo tiir obligation of the 

• niiiktis te ie]ju\ .is being liiniitd in j'omi oj ItKaliiy lo llie branch wiicrc tlu* 

• ■pcourd Is kept.^' I he ptiini w.is e\]>ressl\ mist d iuitl dei aft^d in Clare ^ Co., 

\ Dri^Utur Builk, il9l.n, 2 K. H. S7. tin. f.n t' ol \\hi« ii .nlmit of !)cing statcnl 
t^ithin <1 siioTt t.ornji.i.s l In- j>lami ills hatl an arcounf at thtj Berlin branch ol 
lie- lio'e .I'ant . ’ k, •\Mijeh had ir- head ofhet in Cieirnany, and a branch in 
l.oiulon t lu \ V. rtdt to iho I-oinh»n br.int h tlem.iriditig p.aymtMit of tin; balance 
flue on t;.i. ni at tin Beilin branch and upon letiisal to pay sued*’ the 

I tnidon b.iiiK .,1 I lit ruadc ari\ rtniin-st to*ih( bi.ineh in Berlin to pay 

t r lo lem : :.a I .ilaciKt lo Loiidon. Ti was lield th.at locality was an essential 
l»arp <d rht tit r.: t.wing b\ .t b.mkr’ to his t ustomeV and tliat his obligation to 
I *|)a\ wa*- tt'ohrutl to rh< j'.i.ict wl^ie the at count was kept. 

ie Lfuder cV Ct,. v. DinLlLW dv,’ JJiscoNto Gcsclls'cfia/t (31 I inu's J.. K. S3) 
i n* larti. v/t rt simi|ai with the important Mifferetice that in that ease* an actuhl 
tltinand triatle at tlu’ brancii when- the at'count \yas ke|)4: and refused. 

Ill tin ( ist a ict ii was heltl th.at it w.ij, lui answer to the claim that th(‘ 
dcbi ^,v.is y)avabi«- m a foreign cfuiritry provided lliat the jiiclgmcnt-dcbtor 

< itiici result d t j (anittl t>n luKint^ss within t*he jurisdiction. Ri^fcrring to 
■hf-se c.iS(^s jfiii J. in Riclinrdson v. ]\Khcfrdson, [I92VJ P. 228, makes the 

• dlowirg t»bsci v.iiioiis wdiich n,u iit c.irtdill ctnisitlerat ion : " It is the, practice 
<’t bank.s at the ictpn si of a cicstomer lo transfer a'Vnoi'mts to the crqdit of the 

nstoiner from one .at etnint tti another. .And pcrJi;\])s it is aiidmplicd term of 
t 'n- roT.trart that the bank shall at the rt-t}in*s ‘ *'01 the, customer tnake such 
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t .111 iLt <‘.\pensc* of the customer, and, if a conversion from one currency 

to anotJiej neccssarv. at the rate of exchange ruling at the tin^e of the 
transfer.’* \ “ 

lllu$tfutv*n. 'Uie implications of the above principle may be of no prac- 
ticali import a nc(i in times of peace, but may have far-reaching consequences in 
conditions pi war. Let us l^ake an illustration : A, a Britisjh Indian subject 
^ happens tc* be in llftUgnd in April, 1940, before the German invasion. A rc- 
fpicsts Jh£ Am.'^lerdam brancji of a Dutch Bank where he has a current account 
to tramfer fci.s credit balance to the Bombay branch of the same bank. Owing 
to exchange rc'.strictions <jr clifiiculty (^f communications, the transfer is not 
made*. *A <.an file a^.-^iiit in Jhnnbay and ‘obtain satisfaction of the judgment 
liom tht Bf)mlx^; branch. This can be done only on the basis that the Amstei- 
(’ini .m<UF''mbay branches are part of one legal indivisible entity. 

•* 

CoMriU T OF VIEWS BETWEEN HiGlI C'OUKTS KEMOVED BY AMENDMENT 
( i- Akticlf b(J OF Li!«rj ATiON AcT T (|ucstioTf was considered and decided, 
c fiietly with reference of tlu* language of articles 59 and 60 of the Indian Limi- 
t action Act. 1908. Article 59 originally ])rovided a period of three years foi 
lecovcTV of " money lent under an agreement that it shall be payable on 

• demand.’’ from the tinte "when tlie loan is made”. ArticTe GO, originally 

provided till, same pcrical for ” money deposited under Jin agreement ”, from 
tlic time " when the dcirffind is made In the iindermi-Titioned ca.scs (Ichha 
V . yatha. i:i B. 338, at ]>. 342 ; Dharamdas v.Chwf^iulcvi, 29 A, 773, at p. 778), 
according t< tlui High Courts <ff Bombay and Allahabad, the legal relation 
between a native' bank('r«and his customer, was lbat*of borrower and lender 
within ilu meaning of article 59, tlicrelorc, no express demand was necessary 
tor ihe deb; to b(‘ urovciable from a native banker. On the other hand, 
iiie iligli ^ oi (\il(TiUa and ]\ladnisjicld tlj.it the legjd relation in such 

c ise>, was tiFif of depositee and depositor within the ineaiiing of article GO, and 
coiisv c|ncntiv demand was Jiecc-.s.saiy befinv the cjiuse of axtioii for a suit to 
■<*cover a debt from a banker could arise (fslicr v. Jihan, 1G*(\ 25 (28) ; Pcrini- 
d^'^i^'ivar ^ 18 M. 390). • 

* liii^ M.jiJia t lia'^ been nanoved by the anieiulim nt of aiiiele GO. in w'hicli 
tlir w'oid* " including money of a ciistomi'r in the hands of jn's banker so 
payable,” h.iM been adde(i Jifter the woids, payablf' on demand”. The 
ei'teci*of tlu •muTi(lnu iit*is to make expn'ss demand a necessary condition for a 
, cause of ac?i »u to ieco\ er a debt diu' from a banker (J v. Kishen 37 A. 292 ; 
IViwiii V. Veil:, 28 Bom L.R. 73 ; Mali v. Narauji, 27 Bom. L.R. 423 ; Stirahai 
\ Wninn, 29 lioin. L.K. 427 ; Subramauian Kiidircsau, 39 M. 1081). 

TkusIj’I: in casI'. of sai f ersTODV DFposris- With regjird to sccuritic.-* 
■iiid vain, bii s dt'jiosited for .'-ah^ custody,* the banker's jX)sition is dilfereiil. 
file propel ty in tluTU it'inains with tlic ciistcmcr, who can claim tlicm back, 
t'or e\amph‘, W’lien a riislomer pays •into his bank a cheque dr.awii upon anothei 
i)ank, sucIj .i cheque being rceeived by flie bank as I'7’C*(bill for colcction), 
ihe ciistonuT will be entitled to claim Ihi* cheque or its pvocccdsjiif the tollect- 
ing bank before il has collected it^ind lias credited the proceeds to the 
customer’s accatiint. On the ^ther hand, if llie deposit is made for a speefftC 
purpose, *riul the Iiankcr stops poi^’nvnt before applying it to such purpose, the 

• doposiloi’iCJiimot claim the money jfaid and must content himself with his right 

of proof as a gencnil cxcdkoii (/;/ rc Barned's* Bankivg Co, (1871), 40 L.J. Ch. 
730).. T1 10 ca.se is Oil ferent if the specific purpose has been partially carried out <. 
” Thus ijji'thc case Turner (1857), 26 I..J. Ch. 710, it appeared that 
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I cusfomrr oC a h.ink A h.ul i9-t2 tn the civcUt of his accoiiiif. //<• puid in 
further sum oi /707 with a written tlireetiun th<it {500 out of tliat sum shoultl 
ho foiw.irded to hank H to meet .i hill about to heroine iliie. A sum of £5(KJ 
was soul to bank B, luit before the bill beeame du(‘, btiiik A ceased to carry 
hn>ineN.s .md the sii.ni of ^SOO was returiu'd bv I'ank H. • I lu' customer claimeil 
hack this /500. and it was lield ifiat, as the amount had been specifically a]i- 
]>roj>rialed, it belonged to him <ind not to the iieneral cr^detors ' (Banking and 
Xei;otiid>le Instnmienls h\' I'l.ink ]^ill\ai(l, Ith kdn., p. 95). Similarly, w-heie 
a branch ot a hank A had rt'cc'ixed hills fiom Mr. U, who was not itscJiiisl itiicnt , 
foi Collection aiul leiuitt.ince of the piov'yetU, and tlu* bank after collection but 
l‘i iin to Kinii t in.i;. suspended iiavmiuU. it was ludd, tlut B had t'mi)«!oved the 
t-atik HI a tidnciarv cap:icit\ and that he was entitled to*a pr^yir I'hai^c on the 
I 'alaiices helil by the l>ank as a whole at the date of suspension ol jiaymeiit 
]Viil!iicc ('n. y. Wit^nun! think (lu lifjuidntion), 1 I.ith. 155, at 

p 15S). 

•** r- , . 

A('.i:xi v>r Cl stomiik 'W hen a hankei hu\s oi* >^l‘Ils_^seclll■llu's on Ixlitdl ‘d 
hi'^ custoniiM*. hi' [HM fomis an . agency fuin tion. Siinjlaily, wln'ii he colhits 
heipies, di\ idends, lulls or proinissoiy note^ on. his ctistoiner’s beluilf, he .icts 
his ailment. Besides, he nia\' also act in v.iiious other a.e:ency captieitie*^, hT 
( \ample, a< a inisti'e, attoine\‘. executor, conespondi'iit or a reju ('sentative. 

Bankik's KU.iir ro (oMUbM- Aiem nks- I'ntil lecently, it wa^^ i^eniuillv 
lH‘lie\ed thiit a hankerp'otild (oinbine Ne\i‘ia‘l accounts ke])t by a enstonier in 
hi'' own right, unlT‘''S by as^reeinent . earmarking, coifise of business, <‘te., he was 
under obligation to keep them sepaiate This \ iew was ])robably based upon 
the jiidgKient in (hiinctt v. Mcl^'vvan (1872), 27 h.'f. 5('>0. In this case, the 
plaintill had a dormant ov(‘tdraft fvitli one branch of a bank .xiid a tew' yi‘ars 
lifter he had stopped businesN with Hie bianch. he ojieiied a new' accoiml w'ltli 
another branch of, the "ame bank.^vhen* hi-^ ( ledit balani'e pisi exci'ecled tlu* 
amount of the dormant debit balani'e reteried to .abo\’e 1 he amount reipiired 
tor the clearihg of the ovirdiafl with the lir'^t branch w.is iiaiisfeiied Irom his 
.iccount with the second bramh, wdiich led to ilu' dishonour of the ( iistomei ’s 
cheques drawn against his credit balance, 'fhe ( ourt’s decision waa in favour 
11 ihe bank, as it wa^ held that tl»ere w’as no spec ial contiai t or usagi' proved 
to keep the accounts separate and th.a, while it might be propei>and conside- 
rate to give notice to a customer of intention to^comhine account , there rW'as 
no legal obligation on a bank to do m» arising either from the exjire.j'S contract 
or course of dealing. 

« 

(. ustonicr^i ntuscnl ny nnlicc io him. A tot. illy dilleienl \’iew appe.ns 
to htt\'e been taken in a later i d^{i\(hci’)iJi(ilgh v. Union Bank of Manchester, 
1924; 2 K. B. 158). fhe learned judge observed, “ If a banker agrers 
with his customer to open two accounts or mc.u^, \\v, has not, in my opinif»n, 
w’lthout the a''Sent‘of t lid* customer, any right to move eitherassqis or liabilities, 

from the one, itccounl to the other ; the v'ery ba'.is of his .igieement with his 

customer is that thi* iw’o accounts siiall be ke])t separate . . 

Caution. W'liilst it is si ill con^idergd yi somii iiuarter.s, th.il }he above 
view doe.s not form pait of a binding judgment, it is generally reco/^uized th.it 
a banker would be inviting trouble, if he combine.s t.wo accounts in a customer's 
iiame and as a con.seqnence of it, returns a clicque drawn on ^le credit balance 
».*nc of them, nnle^'S the banker can show thkt Ik,! had given due notice of his 
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intention to set off or there was an agreement, or established course of business 
in support of his action. 

A safegi^d, A banker can overcome this difficulty by taking a letter of 
scl-off from customers who open, in the same capacity, more than one account, 
so th^t when necessary he could combine tjiem without liability to strike’ a 
balance by offsetting debit and credit balances of different ^accounts. The 
^ advantages of the cofn^c suggested are that, first it proves the right of set-off 
•^f the banj^er, and secondly, ^lat it.dispenjjcs with the need for notice. 

Notion applicable to contingent or future debts. It may, however, be ob- 
served thg.t the right tc^ combine two or more accounts, if P: exists, is applicable 
to existing debts due ^rom Hit customer, and not to contingent debts or liabi- 
lities falling due Jh: a future time. Thus, if a banker holds a bill not yet due to 
which his custt>mer is a party liable to pay the amount in case of its dishonour 
the banker Ccinnot appropriate the amount of that bill from his customer's 
account. 

Special Features oY the Relationship. 

The following are tlie most important : — 

I. Statutory obligaiion in li^mA-rObligation to honour cheques. 13y 
opening a current account of a customer, thc'banker undertakes to honour the 
cheques drawn by his customer so long as his balance is sufficient to allow the 
banker to do so, provided that the cheques are presented within a reasonable time 
after the ostensible dales of their issue. This duty is alscj imposed upon him by 
section 31 of the Negotiablfl Instruments Act, 1^1, ^hich nms as follows : — 

'riic drawee of a clTcciue ha\ang sufficient funds of the drawer in his hands, 
properly applicable to the payment of such 'cheque, must pay the chdh'i® when 
duly required so to do jTnd in default of such f^ayment must compensate the 
drawer for any loss or damage, caused by ^icli default. 

There does not appear to be any corresponding scctidn in the Bills of 
Exchange Act, 1882, but the position of a banker in England as defined by the 
autligrities, is in this respect the same as that of his confreres in India. 

Extcntt07i of the obligatio7i. This statutory obligation on the part of a 
banker to honour his customer's cheques drawn od his accqunt current, may be 
extendifd by fin agreemcjit, express or implied, to the amount of overdraft, 
agreed upon*; otherwise, the banker is not liable for dishonouring his customer's, 
cheque for^hc meeting of which, the latter has not sufficient funds with the 
former. 

• 

If the banker occasionally honours a customer's cheques whereby the cus- 
t omer's account is overdrawn and later on it is put in order on being asked by 
Mu' banker, the latter should in his written communication to the former use 
phrase as “please rectify this# matter." Otherwise the customer may 
claim damages his cheque is not cashed^ind is returned without payment for 
want of funds alleging an arrangement to over pay and in support of whfch he 
may say that «n previous occasions hisfchcques were honoured though the 
baqj^er had insufficient funds Ijplonging to him for the purpose. 

• ^ • 

, Presc7ftatio7i of cheques within^ a feasonable time. Unless a cheque is pre- 
sented wklfin a reasonable time after the ostensible date of its issue, it will not 
bo honoured. Generally sp*eaRing, a cheque presented six .months or more 
aft(;r the date of fts issue, is considered a stale one. Some banks in England, 
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lioaoiir clicqiies if prc.scntcd witliin twelve months, but, both in England and in 
India, a period of ^iv months is allowed for presentation of cheques according 
to the prac tice of bankeis. A banker must at any rate allow a reasonable 
period within whic h cheques drawn upon him should be presentef; such period 
inay \aiy in aLCordaiice with the custom and practice prevalent among the 
baiikeis/ A bankvr i^ not boiiiyl to honour an undated clieque (Griffiths v. 
PjHoh (1940), U' K.B. 1204). 

Pi^ukets to have u'aiionahlc time for c)tdiiingJiimh*\'forc they ciw be drauti 
(iganist. I he baii^ker on wliom the cluciue is (Irawn, sliould hav(' a ycasoriable 
fijne .. /nch to klocc the funds ^aid to tjie eredi^ of the customer's^ acct)iint before 
they Cit/i be d/oh ji of;iu'nsi. The cpn'*ticm. what (‘oiistilutes a reasonable tune, 
depends upon tlie circumstances in each case. *■ In actual njractice, generally, 
no dilVu'uUv ali<e^. <is well organized banks in these days, take very little time 
in making the neccssvirv entries in tlieir books. However, in ^lie absence <>f a 
special agreement, express c^u implied from i)revious dealings between the 
< banker and his customer, a •banker is i\oi bound to credk his customci's account 
with the amouiit of cheqifi's or drafts upon other f)anks, sent in for collection 
before they are realized. He yuist. however, place thes'e amounts to the credit 
•of hi*^ cll^tomer’s account within a reasonable tipie after realization. Generally 
when such chfqiu^ and dmfis are received from cir^tomers of known respecta- 
bility, banks in India credit the respective accounts with the amounts before 
they aie collected and honour cheques drawn agninst uncleared credits. It 
mu-t, IiMwever, be understood that in the absence of a special agreement to flie 
contrarv, the customer is not entitled to tixxit cheques sent in for collection as 
cash, and coiisecyientfy, »some banks caution customers by means of a notice, 
in their ]):is5 books and their paying-in sliji books,, to the eltect that their cus- 
tomers sliould not draw cheques against uncleared items of credit. In the 
case oi X- nderiCood v. Barclay's B^ink, 1 1924j I bbH. 77S, the,, court of appeal 
made it clear that, in the absence of an express or implied agreement, giving the 
customer a right to dr i\v checjues against uncl(‘ared items of credit, a banker is 
entitled to nduih such che(|ues with the mark “ ElU'cts not cleared". If 
however, itjs the practice ol .i banker to credit tin* ( u^topua's account with 
uncleared items of credit as cash, and commimh atc tlie sanu* to his customer, 
who lelying on such itcnis diaws upon his accouul, tin* banker, it is ])resnmed, 
will not be entilhal to dislioiiour liis customer’" ordi rs, exce]d in a caso W'hen' 

an agncment U* tht* coiUiaiN' c.’fists • , 

• # 

( oJi^eqitLnces oj a iiioj/cful dishonour. 4 lir c»nlv <4ji(*] (jiiistion, winch 
remains tc> be disi.u.^sL(l in connection with tlie*<:luty of a bank(;i' to honour 
cheques, i.s to st.itc llic i tjn--C(]iiotues C)f a wiongfiil dishonour. If a bankei, 
without jiisiihcation. dishonours his customer’s* ( lierjiie, Ik' makes liiniselt 
liable to compensate the customer for injury to his credit (^larzctk \. WiUiams 
(1830). I.B. and Ad. 415). 'the fimount of eompensation recoveralde by the 
draw’er of a cheque from a bankci in case of w'roiigiiTJ disliouour, is not limited 
to the actual pocuniaiy loss, sustained by reason of such dishonour. The W'oids 
" loss or damage ^ used in section of the Negotiable Instruments Act, 1881 
do not mean onlv jienmiary loss, but also loss of ivedit or injury to reputation . 
Thus, the customer is entitled to ^laim .substantial damage^s* eyeii if he has 
sustained no actual pecuniary loss, provided he can show that his credit has 
suffered by the cheque being dislionriiurcil. Theoretically, proof of actual 
injury is not necessary to warrant substantial dam^e^ (/f v. Siewa/d (1854) 
14 C. B. 595). If the ciistomer is a trader or a«birsinc*sman, the dapiages may 
be substantial but it may now be taken as settlcc^Jaw that y. non-trader is not 
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entitled to recover substantial damages for the wrongful dishonour of his cheque 
unless the damage he has suffered is alleged and proved as special damage. In 
an action for\breach of contract, damages are not at large : a plaintiff must 
always plead and prove his actual loss, otherwise he is entitled to nominal 
damages only. There a-re only two exception^ to this general rule : one is that 
of an action for breach of promise of marriage and the other wJicrc a trader who 
\is in funds a£ his baiikjiias his cheque wrongfully dishonoured.’ In Wihon v. 
\lnited Confities Bank lAd. (1920), ^.C. 102, Lord Atkinsqp referred to the 
awardinpf of gxemplary damages to a trader as exceptional but the point as 
regards a^ioii-trader was not iffiirmatij/^cly decided till the recent judgment of 
Lawrence«J.‘in Gihhons^v. Westminster Bank (1939), 2 K.'^. 882. In that case 
Mrs. Margaret Gibbon's, a non-trader, paid a cheque for £9-l(3-0 drawn on the 
Westminster Bank to her landlord in payment of rent. Tlic cheepje was dis- 
honoured owiqf; to a slip on the part nf the l)ank regarding the credit of a sum 
of money paid previously by her. She w.is axs^irdetl only forty shillings as 
nominal damages as sift, b^ing a non-trader, was ftot entitled to recover sub- 
stantial damages unless^thc damages were alleged aiKrpr()\'ed as special damages. 

*For instance, in the, case of Sterling v. Barclay's Bank Ltd. (the Account- 
ants’ Journal, September, 1930, p. 367), where the bank had wrongfully dis- 
lionoiired its customer’s cheque, Mrs. Sterling was not entitled to substantial 
but to reasonable damages, because Mrs. Sterling had had two cheques dis- 
honoured pre\dously, and also because a witness for the plaintiff had said that, 
people in that particular trade did not think «nuch of dishonouring cheques 
as they lived from hand to mouth!” 

• 4 

Assessing of damages. ,It may be added, that the amount of damages will 
not uecessaril}' be large only because the amount ol the cheque dishonoured is 
large, a'^ .i nistonier is supposed to suffer more in credit if his cheque for a small 
amount is dishonoured than in the case of one for a large amount. In Davidson 
V. Barclay's Bank Lid. (1940), 1 All E.R. 3f§, the plaintiff, a credit bookmaker 
was awarded £250 damages for the wrongful dishonour of his clieque for £2-15-8. 
Plilhcrx' J. whilst eijserving that there w^as hardly an}" other business which was 
moroi sensitive on the subject of its credit than that of a bookmaker laid special 
stress on the small amount involved which made matters worse for the bank. 
As he said, he could not imagine anything more* damaging to the credit of a 
bookmaker tliiiii a statement Vhich suggesteS that he could not meet a cheque 
for the* trifling amount of £2-15-8. . In assessing the damages for injury to 
e*rcelit tlie courts give due ^dhsidcraiion to various factors, such as financial 
position ancl business reputation of the customers and the customs of the trade 
to which he may belong. • 

Payment of domiciled bills. In the absence of an agreement, however, no 
such dut\' rests upon the banker to honour lulls accepted by his customers and 
made payable by the banker. But it may be stated that bankers, as a rule 
am^ willing to render this service, and, tl^prefore, c\'cn a vcj-y slight evidence 
would hr accepted to. establi.sh an agreement on the part of the banker, to 
honour his customer's bills domiciled with him. For instance, it a customer 
])ays to his baitker a .sum, stating that it*is for the purpose of meeting a bill 
aiictthe bayker receives it, witlrout informing the customer that it will not be 
so applied,*this will be considered its si^fficient evidence of an agreement, on the 
part of tiuf banker, to apply the mdhey as dircacted. If the banker has habi- 
tually pai^l his cust^mei^s bflls; he will be taken to have agreed to continue to 
do so, -as long as ke has sufi\picnt; funds to the credit of the customer's current 
accouht and has not gi^en notion to his customer of his intention to the contrary. 
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II. Banker’s general lien. Another special feature attaching to this 
relationship is that bankers may, in absence of an agreement t^the contrary 
retain as a security for a general balance of accounts any goodsfcnd securities 
bailed to them (Indian Contract Act, 1872 (IS of 1872), s.^ 171). This right to 
retain goods is known as lien. '‘^General lien which 'bankers, factors,, whar- 

fingers. attorne.ys of High Court and policy- brokers may have, is a^term used to ^ 
distinguish it from the particular lien of a craftsman* on goods on which h^j^ 
has expended labour, time or molle 3 ^ suoii as a^piecc of cloth mads (jut of the** 
yarn supplied to a weaver by his customer, when the latter ha» not paid the 
weaving cliarges. ^he banker’s general lien, confers upon him tlic right to 
retain securities, etc. in respect of the general bajance dl\p by their owner to the 
banker. It extends to all securities placed in his hands all a banker by his 
customer, which are not specifically appropriated. ^ A banker cim draw on 
them to liquidate a general balance due from the customer, eiftier at the time 
when the securities were depcsited, or at any subsequent time, while they law- 
fully remain in his hands. The Indian law, besidc's ptjrmitting the banker to 
exercise his lien in case ol ail those securities which come into his posscssi< 2 n in 
the course of his dealings as al)anker with his customers, also extends the right 
even to good%, unless there is a contract, express or, implied, inconsistent witli 
the lien. 

Lien, an implied pledge. As far back as the fniddle of the 19th century, 
it was judicially decided that, bankers most undoubtedly have a general lien 
on all securities deposited witn them as bankers by a customer unless there be 
an express contract oi^ciecumstanccs that show an implied contract inconsistent 
with lien ” (Brandao v. Barnett (1864), 3 C.B. 519). This general lien of the 
banker is regarded as something more than an ordinary lien ; it is an implied, 
pledge. The distinction is not material in the cace of bills, nates and cheques, 
as under section 43 of the Indian Negotiable Instruments Act, 1881 , the banker, 
being regarded as a holder for valqe to the extent of the sum in respect of which 
the lien exists, can realize them when due ; but in the case of the other nego- 
tiable instriments, e,g., bearer bonds, coupons, and share ^warrants to bearer, 
coming into the banker’s hands and thus becoming liable to the lien, tho^ char- 
acter of a pledge enables the banker to sell them on default if a time is fixed 
for the repayment of the advance, or, where, no time is fixed, after re(]uest for 
repayment and leasonable notice of intention t(5 siA\ {Burdick v, Sewell^ (1884), 
13 Q.B.D. 159) and apply the proceeds in liquidatioir of tlie amouiU due to,him. 
rhe right of sale extends to all proi)crty and securities belonging to a customer 
in the hands of the banker, except title deeds of immovable property- which 
ottviously cannot be sold. In the last mentioned case he has only the right to 
retain the deeds. 

No agreement for creation of lien necessary. No, agreement is necessary to 
create the right of lien, for, under the Iqdian law, such an agreement is imjdied 
by ‘the terms of section 171 of the Indian Contract Act, 1872 (IX of 1872) so 
long>as the ^ame is not expressly excluded. In order that the li*en should arise, 
(1) the property must come into the liands of the banker in hjs caj)acity as a 
banker ; (2) there should be no entrustment for a special purposd inconsistent 
with the lien ‘, (3j the posscsssion of the prejpefty must be lawfully icibtainei in 
that capacity of a banker; and (4) there sfiould be no agreement mconsisltuit 
with the lien.- • ^ o 

Banker has no lic'i on safe custody deposits. , Banks generally receive for 
safe custody,. customer’s valuables, such as sccurhies, documents of title,' plate. 
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etc. Such articles, being regarded as those left with the banker for a specific 
purpose, are pot subject to the banker's general lien and a contract to the con- 
trary is imphVdp(Cw^/f6fy^ v. Roberts (1909), 2 Ch. 226, C.A.). This is the posi- 
tion in law, either because the banker, in receiving the securities or valuables 
for safe custody, is supposed to be acting as a«bailee and not? in the capacity of 
banker, or because the entrust ment is for a special purpose inconsistent with 
'^the assertion of the ttejj..- If, however, negotiable securities deposited for safe 
•custody hq^ve to be dealt with J^y th^bankei*in the ordinary .course of his busi- 
ness as a banker, then the lien will arise. In case the securities and valuables 
arc put ift a box and kept wifh the hanljer merely for safe custody, then the 
banker, beirig in the position pf a bailee, cannot, in any circumstances, have a 
lien on them. IS^thc*bailor has no title to the valuables deposited, the bailee 
cannot exercise any right of lien and if it can be shown that they had been 
stolen or misajlpropriated. the banker holding them will be compelled to return 
them to the true owner, whether or not the receipt of the defaulting 
customer is obtained.*. T^e issue of tke safe custody deposit receipt alone 
is sufficient to imply contract to the contrary, as the banker thereby admits 
thal: the deposit is for a specific purpose. Ii> Leese v. Martin (1873), L.R. 
17 Eq. 224, it was held that a^ banker, who, according to the u^ual custom in 
* London between bankers and stock brokers, made advances upon the security 
of share certificates and other property deposited with him, did not have a 
general lien on boxes and ^heir contents, deposited with him for convenience 
and safe custody by the stock broker. Similady, in Bank of A frica v. Cohen 
(1909), 2 Ch. 129, the court held that, where documents had been originally 
delivered by a customer to a bank for safe custody and the customer subse- 
quently became a party to a void agreement purporting to charge them, the 
banker did not have any lien over those documents. • 

• • *9 

No lien on hills of exchange or other documents entrusted for special purpose, 
A good illustration of what is a special purpose inconsistent with the lien is 
found in the case of Grecnhalgh v. Union Bank of Manchester (1924), 2 K.B. 153. 
In that case A sol^ goods to B and for the price A drew bills of e:ifchangc on B 
whidi B accepted. B sold the goods in turn to C, similarly drawing bills on 
C which C.accepted. B handed C's bills to the defendant bank for collection 
with directions that the proceeds should be utilized to meet the bills which B 
had accepted^ payable at the defendant banl^. The defendant bank recognizing 
the sjTecial, puipose for Vhich bills bearing C's acceptance were handed over 
for collecticSi, opened a scp<?ratc account for them called the “ Provisional 
Bills Accohnt." The proceeds of bills accepted by C after collection were 
held not to be subject to tl^e banker's lien as they were entrusted for a special 
purpose inconsistent with the lien. Similarly on the dishonour of a docu- 
mental y bill, the bank is not entitled to apply the security accompanying the 
bill, to aiu' other debt due from the custemer for whom the bank discounted 
t^ie bill {Latham v. Chartered Bank ^of India (1874), 17 Eq. 205). Where a 
customer had depo.sited a life policy v^tili his bankers, accompanied by a 
memorandum of charge to secure overdrafts not exceeding £4,000 togethei*with 
interest, ct mnvssion and charges, Mr. Ji>3tice North held, that the banker’s 
lien was linTited.to the amount specified (in re Bowes, Earl of Strathmore v. 
Vane (1881^33 Ch. D. 586 ; 3 Dige^ 28^, 895). 

Li aim (fit aches to bonds and conpins depositad for collection. Where bonds 
are deposited with a J)anRer, Vlio is authorized to cut off the coupons and collect 
them, the lien attifchcs to thg bonds as well as coupons, because they come into 
his hands’ as a collecting barfktr. But if the bonds are deposited merely for 
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safe custody, and the customer cuts off tlie coupons and hands tliem to the 
banker for collection, the lien can be exercised only on the coupojis, and their 
proceeds, which come into his hands as a collecting banker. /This \'iew is 
doubted by ]\Ir. Chorlcy who thinks that by implication the depo.sit is for safe 
custody. No lien; however, will arise in respect of the 'bonds. In Jozies v. 
Pt'ppi'ycor)ic (1858), 28 L.J. ( li. 158, the genera] lien was upheld, because the . 
brokers had been given powers to sell the securities ik'posited. Ihit no liei^^ 
will arise over the vbouds, if tliere is evidence from the terms of the rev'e^pt gh en* 
by the banker, that the securities are received byjiim e\]M'e‘^sly foiv-afc custody, 
as, for example, if the receipt spocilitcally acknowledges tliat the bonds are to 
be held by the Ivinker for safe custody. 'Ihe.* gene liU lien a])])ries to bills, 
cheque-;, monevs tmt rusted or paicl to him as wtdl as goods ^lat come into his 
hands, in his chii}\ict:y its a hanker {Mi^n v. Currie (187b), L.R. 1 A])p.‘‘ras. 554). 

« 

. Xo lien on )no)tey, de posit(^il for a sped fir purpose. A banker has no right 
of lien in respect of money'depositedJw a customer, (re a credit balance ear- 
marked by a cu*-tomer for‘a spenlic, piupo-.e. although tlu‘ lien rouhl b(‘ ( xer- 
cised if the banktu’ Jtad no exprt, ni implietlnot ii i ot tlie})nrpost' of tie* d»'p6sit. 
The implied gcn*ual lien for 1 .dance of account cannot be (‘xercLsed wJure 
securities are specifically dep(»ited as cover for specific debts, as the ‘-pecial' 
contract excludes tlie lien, ?uch contract being incon^iNtent witli the e\isfenc(* 
of a general lien on ilie ]iroj)crty ‘* 


J.ieni on setunlie^ aUiuetdUo remain in pankir’s Jia.ah after repaynunt of 
kmn secured. Wlietlioc socuritio'. <leposiled to co\(‘r a -pecilic ad\ance, and 
after repayment oi that ad\aiire remaining in the banker’s hands, .irr -nbject 
to a general In n for a balance due to the banker, renkuned for some time doubt- 
ful. It \Vas doul)led, at any rate, in /tn/cs v. Peppenia'ne (snpru^ ; in 
V. London and ('ouviy Ba.i)<, (ISS-l). I 'J T K. (k'C’it was assumed tlioaiglioni 
that a customer, who I’epositcd -.(‘cibilics as cover foi particular ad\ane< w.i^ 
entitled to claim tlu'in bai'k nii ilu'' pavinoit of ili(>s(‘ advances, not wi» hstand- 
ing that hu u.is .still ind(*bti’<l to llie b.iiik. hiiiaU\ in Vvk L- ii and Clobe 
Finance Corpio'ation ^1902), 2 dh. ||(3, it was dcciiied th.it *if the sccurii i»'s su 
deposited an; lidt in the hand- of a iMiiker liter llu: loan seemed eh ami, ih(^ 
securities become subject to ^he general lieu lus the customer by 1*. .i\ mg tliem 
is suppe ,ed to luu c redcpo.siled 1 m. On the other h.ind, if, upon s.'de of the 
securities dcpositerl for securing an advaiKa? there israsUiplus ifinainip.g, the 
banker may have a right to -et oil -aicli surplus as against either '-•’urns due oq 
general acee^nnt. ^ • • 


•No lien on docaimenls or 'jaluables, left in the bMikcrs hands inadverleutly. 
No lien can arise in respect of docinncnts or valuables left inadverlently \dth the 
banker y or on property which is plated in his hands with the (object of covering 
an advance which is not grafted (Lneas v. Dorrein, 13 R.R. 480). The banker 
will not get such lien, if he knows at the time of the deposit of the securities i#r 
valiiatiles, that they are not tlie property of his customer. He, could enforce 
his lien again;?! the true owner, provided the latter had given his consent or was 
aware that the securities w'ere bein^ deposited with the bank(?f, , It is usual 
that, in the case of negotiable securities, the banker is able tcT enforce his lien 
although the securities may belong to a Hiirfl person, as* he is not tk.cn neces- 
sarily affected with notice of adverse ownership. • ^ * 

' Credit and liability must be in the same rights! No lien ap/ises on the current 
account balance or the deposit account of a partper in rcsp&t of 9 debt due 
from the firm, as the credit on^the one hand and the liability on the other do 
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not exist in th,c same rights {yVolstenholm v. Sheffield Bank (1886), 54 L.T. 746), 
Similarly, a bVnker cannot set oh any credit balance of a jurlnership account 
against moneys due from one or more of its partners on their individual 
accounts. 

^ Banker sf lien and the Limitation Act. The banker’s right of lien is not 
Starred by the Law of I^Tmitation. The effect of the J -imilation Act . nh' to 
l)nr the remedy and not to discharge the debt, Coiisccpicntly, it does not 
allect projperfy over which th(>bank(‘r has a lien. 

xYo lien for amounjii due. No lien arises until the due date, in ii\-poct 
of an advance ofliL spcxific amount made for a dclinUe period, as there is no 
drl)t owin^till then ; nor can tlie banker nitain moneys of the customer against 
bills discountcrl by lum for the customer, but not yet due, except peili ips in 
the case of the customer’s bankruptcy.*^ ' ^ 

No lien in respect of Irifst arcoiint. fliere is alsf^no riglit of lien in respect 
ol a-separate account iflaintained by a customer which is knowui to the banker 
. 1 ^ a trust account {Bx parlc Kingston, L.R. 6 Cfi. 682 ; 0. R. M. v. Nagappa 
i 'i'Jliar, 43 Bom. I^.R. 4-KJ ) Merc knowledge, however,' deriv< d from 

tlio customer’s ])ositioii (e.g., a -harebrokei) that he is likely to deal with the 
moneys of his clients and otters wall not exclude the lien [Thomson \ . Clydesdale 
Bank, Ltd. (1893), A.C. 282 ; 3 Digest 188, 380)- If the bank has no knowledge 
and it has not during the currency of the accoutit n'ceived notice of the trust 
< h iracter of the fiiiKls, lheji( n can be exercised ((bz/o;4 Bank of Austyalasia, 

I Id. V. Murray Aynsley (1898), A.C. 693). * ’ 

III. BANKMt’s onLK'.A'iicx ■ .SVnvcv of the atslonicr's account. As the 
dia losiire of ma4ters r(‘lative«t(> the (:n.> 5 tomeir’s liiuujLcial position may 3o consi- 
di rable harm to hi. credit and l^u.siness^ the banker should take scrupulou.s care 
iiol disclose the state of his customer’s ac(iouiit. 'I'liis obligation on the part 
ul the banker, althougli n*cogni/ed m practice, wms not legally imposed on him 
till 1924, when Toiy'nur case (1921), I K.IL 461, added this implied term to the 
• diitwict between banker and cusloiner, whenever and however that relation- 
ship was constituted. It requires that the banker 7uust not disclose the i i‘>idition / 
oj his customer’s account cxcipt on reasonable and pnfpcr occasions and i!ie obli-| 
gation to obst^rve secrecy doe.'? not end e\eiiTvith the clusfng of the cu.^t«.>mer’sj 
acc>.)pnl. , 

Reasouijihle and proper occasions for disclosure. What is to be regarded as 
a reasonable and a proper ticcasion ? Answering (piestions by a jvmposed 
guarantor or under compul?)ion (d* law* can cert.iinly be cited as iiist.ince.s of 
propm* occasions. Similarly, when an overdraft is guaranteed, it would seem 
that the guaiantor has a right to be infonnetl .A tlie extent of his liability and 
the banker is justified in*disclosing to him the condition of the customer’s ac- 
cmint so far as it is necessary for thb purpose. It is consiilered an uncodhied 
duty of a banl«jr to answ-er inquiries regarding his ciis*toincr^ s general position 
and character, put to’him by a person contemplating business relations* with 
that custonM^r (Robshaio v. Smith (1878), 38 L.T. 423). 

* Limitedions 07i banl^cCs obligation as regards secrecy. It is believed by siane 
that in ansVer to the inquiries froni boflics such as the trade protection societies, 
the banker might give general infonnation regarding. his customer’s financial 
position, while others are of oj^inionthat no exception should be made in their 
cases.,’ Thg geiieAl view previouely accepted, that the banker would not make 
iiimself liable for slander or libtl in any case where he bona fide answered such 
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inquiries made by persons really interested, provided he confined his answers 
to the facts within liis knowledge, w^as modified by the decision iy Totirnicr v. 
Naiioml Provincial and Union Bank of En^^Iand (1924), 1 K.B. 461. 

then, there was no conclusive or effective jiul^pneiit on the question of limita- 
tion,' if any, on the banker’s ol>li,^ation to maintain secrecy with regard to his 
customer’s accoimt. The effect of this decision may be sunpnarizedas under : — 

When disclosure is justified. It is an implied term the contract between^ 
a banker and his custtWer that the finmer will 'not divulge to third 'persons, 
without the express or implied consent qf the latter, the state of Iiis f.ccoiiiits, 
F(a' instance, in case^ where the customer has given hisbankcras a Fcferem e, 
the latter will be fully justified in answering all the trade* re Lienees invited by 
the customer. When a customer introduces the proposed guaranjor to his 
bank it is considered by some writers to be sufficient ground to eixiblc the bank- 
er to disch^se his customer’s afj[airs to the extent to which it may be necessary 
to ensure that the guarantee is not giv<;n in the dark ; bfjit it is safer to get the 
express consent of the customer to discuss his affairs to the would-be guarantor. 
Another exception to tlie banjscr’s obligation of secrecy with regard to 'his 
customer’s account is when he is compelled to disclose the state of the account 
by order of a eburt as in that case his duty to obey the court’s order overrides * 
his duty to his customer. Again, a banker will not make himself liable for any 
slander or libel if he ilivulges the state of his cu.'^tDmer’s account when he is 
under a public duty to di«'lose, namely, in case of tlangcr or treason to the 
State. It appears, that in time of war an inctance of trading with the enemy 
coming to banker’,s knoh’lgdge would justify his disclosure in the interest of the 
State. Lastly, wlien the protection of the bankcr’,s own interests legally re- 
quires it {e.g., ill an act ion against the customer for money due), he will not make 
himself liable by disclosing the state of his cusj^omer’s acc«int. Similarly 
when a bank calls upon the guarantor for paj^ment, giving the amount of the 
indebtedness of liis customer for wjttch the guarantor is liable the disclosure is 
justifiable. 

Common* courtesy. Bankers have, of coiirsc, always Mctcd honourably 
upon the principle of treating their customer’s affairs in confidence and "only 
di.sclosing them in exceptional and justifiable circumstances. Alb the same 
there is a well lecognized prtuticp among bankers themselves, generally de- 
scribed as “ a common courtc'^y ” (see Appendix A„ foirn No. IT), whereby a 
bank, desiring infomiation (c.g.. as to the credit of a proposed g<iarantor (;r 
surety, or of an acceptor of a bill under di^c(junt, ^)r of a bill accepted by the 
customer of another bank), «mqnires of another bank. Infomiation given in 
resiymse to such tMKiuiric *. is gi\ . n confidentially anti i.s worded with scrupuhais 
care, so as lo disclo',e no m«jre than the general position of the customer. Such 
cases are, it is pre-anned -ni)})r.rt<M as p»M'mis^ible by reason of the implied 
ctjii'jent of the cu-^tomc'r, fleri\etl liajin i*videiice ol a wMl-know'ii jiractice among 
banker>. and tiio circumstance^ ;-;ivin^ risotto tin cnqniri’. 

In the lecent ca->f; of Siuidivlund \. Jlarclav ^ fUnik il'lie Times, 24ih and 
25th NovemWei, 1938; the bank w;as alleg( d hv .Mis. Sunde;iland to have 
wrongfully disclosed to her husband that she was drawing cheipres hi favour of 
bookmcikers. 'Ihe disclosure followed the dishonour pf a small. cheque* in 
favour of a dressmaker, the bank mana;:5<^‘r having cleaily btien infUumced by, 
the bookmakers’ cheques in his decision to retuin the che(]U(\ 'iht^wife 
desired by licr husband telephom d to the bank* about' t hennipaid cheque and 
during tiie couise ol tin; conversation he took the Udeplione from his wife and 
expressed to the manager his dissatisfaction at ivhat he.Ccdled the Lank’s dis- 
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courteous conduct after which the disclosure took place. According to the 
manager, Sunderland's final words to him were an invitation to tell her 
husband why the cheque had been dishonoured whicli was due to the fact that 
the balance at her credit fell short of the sum for which the cheque was drawn, 
coupibd with the bookmakers' cheques. Tlie court accepted the manager's 
evidence to* the effort that he had his customer's permission to explain his 
Suction. Bankes, L. J.!*thought the banks' iptcrcsts also required the disclosure 
to be mftdb probably as a defence o^f their action in returning the cheque and 
to rebuUan^ charge of discourtesy. The Judge also referred to the special 
relationship of husband and wife although it w'ould cert'ainly be inadvisable 
to talk more fully to a husbaAd about his wife's account than in case of other 
people. ^ ' 

Only har^facts. In case the banker decides to give information regarding 
the state of his customer's account, he should first see that he adheres to facts 
only (sec Appendix A, form No. 17 {a) ),»as disclosed by the account and not to 
the rumours that mayjjc afloat regarding the credit of his customer. Secondly, 
sucli information should be given only to a fellmv banker, or to a person autho- 
^ rized by the customer t(\ receive such information, in confidence and without 
prejudice. I'he information should be as far as possible very general so as to 
avoid any liability as to any claims for defamation or for fraudulent misrepre- 
sentation. A banker and* his subordinates are, in this respect, in the same 
position as any other member of the community. In addition to the liability 
to the customer on account of unjustifiable disclosure o^his account, the bank- 
er may make himself liable to the party to whom the inforitiation is given, to 
compensate him for the loss which the latter may suffer on account of having 
relied upon the information ; provided it is proved that the bankei^gave the 
information kifbwing it to Ue false, or witMbut hatting justifiable reason to be- 
lieve it to be true. For instance, if witl^ a view to oblige his customer, the 
banker, knowing fully well that his custon^er is in financiaWifficulties, gives a 
very favourable report on him to a person, who, rcl3dng on the report, extends 
credit to the customers and loses money, the banker will be liable fo compensate 
thaf person for the loss he suffers. However, no action will lie against the 
banker for negligently making a false statement on the giound that there 
being no contractual relationship between the* banker, and a non-customer 
making the m(]uiry,,thc Jormer owes no duty to the latter not to be negligent. 
Omtlie otlic'r hand, if he spc;aks too unfavourablv, an action for libel may be 
*l^rought aigainst him by the customer (Law of Ranking by R. S. T. Chorlcy, 
1938, p. 202). 

In England, in ordcr*to hold a banker liable for damages for false* and 
fraudulent representations as to the credit gr financial position of an indi\’idual 
or coiu‘('in, the represoi^tations must be in writing and signed by the banker. 
The signature of an employee, say j manager, is not siiflicicnt to support an 
action against the bank. This is the effoi t of Loid TuntenWn's Act (9 Geo. IV, 
c, 14). Tlu‘ Act, however, will not apply if the action is not oge based upon 
tort for a friyidulent representation but, is founded, say, upon negligence or 
breach of ctnty ; even if such an action involves innocent representations on the 
pJrt of a banker as tg the credit of a third party, Tenterden's Act will have no 
.application [Banbcrry v. The Bnnk^f Montreal (1918), A.C. 826). To bring 
tlu'inseb es within the operation of Tenterden's Act it is the practice of bankers 
in Englasul not to «ignletters*and memoranda in which confidential reports are 
givcji as to the Acdit of tlKdr customers. This omission would only assist the 
banker witliin the liaftits mentioned and no further and consequently no pro- 
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tection can bo .i^ainod in the absence ol his signature on the report in cases in 
whicli lie is sued on other grounds. / 

' W'ith a \ icw tojLjive only such information as is absolutely necessary while 
ivnirning cheques drawn u])()ii theAi unpaid, bankers generally use the follow 
ing .d)breviation r — "N/S*' (not suficient funds) or “ K/D*' (refer to drawer) ; 
Markings to the same eltecl an' : N. C."' (effects irtlt cleared) ; N. E.'' * 

(no ellects), etc. * * • * • 

IV. Cn'ri: mom: WAT ivr: ai. i orxis c//u;gcs. Anotlier im- 
portant special feature ul this lelationsliip, is thjt as long as the reration of 
banker and customer exists, tlie banker has tlu' right to i/laim incidental 
charges. In England and in s.^me other coimtiir^. if a eaistomi'r is uiMble to 
keep a rt'inunrrativo credit halain'i', lit' i.. required t'ither to jiay .%cer!. uii siim 
per veav, or a certain pt'iet'iu.if^e, say J tc' } percent, on i Ik' ininox'ei t)f his 
account dining the yt'ai- Li India, h.ftikt rs charges# Ref I to Rs. 3 on over- 
drawn accounts ]ier half vear, l)nt sucji ..liargo- do not ctintv ibutt' an ajiprci i.dde 
amount to thoir tiroiit^. I'lu* ehi*‘l n .ison for i his distiiniu)!! is, that m ICngl iiid 
th''' cubtom*" iviaki' ust' of eht'qiies much mort' Ivt'cK; tlian tliev tlo in hnli.i. 
limce the tmuhlc to which bank* rs in India au* pin is eonipar.itiM iy h-.-s iliaii 
that experiencetl by bankeis in I'liglaiul. It may abo be due to the fact that 
b«nk> m Tn<ha, desiring m encourage ilie o]n ning ol ciiirtail accounts, i‘ith(r 
ni ikf no cii irge or makt' only a *io!ninal one. 

V. To cHAKdr: ctC'^no^rNi) iNTnKKsr --I he u iaut.nislhp aNu nnpbi s oa\-- 

meul of interest witli hall ve.irly lOsts. In iht' abseiii't* ol an (.'Xiue-ss or iin^ait tl 
agi'-enieiu lo iiit‘ contvarv, only simple iutt'rest is •allowi'd on d« his li \r to 
pi i.sons ufher than baiikei-,^ but as it is the ])ractice uf bankeis to .li.ege 
interest every half year, tlu v can chtirge compoiiiui interest iiiiles’ •• 
agretaneni to tlie v'oiitraiy. nowc\(«-, sonic bankiis cliargt' inten ^t ‘ ii ovej - 
drawn account-' atMlu end ot c\eiV <piarter or ». \eiy month. This ceai hr 
justified oiil\ the customer lias agret d to pay iuteia-st (ju.irteib or j-iMiuhly, 
otherwise Gie banker is not eiiliiled to do so. * 

9 . 

\ J. Law OF LIMIT \i!(i\ \xi) !-i I’usiTs — Tliel.ist, thdUf;!) not t!n;li',wt iin- 
puii.inl, W.tturc ol thi' u'lati' , ,, UmI, cvr-h -f I href ye.irs p.ws v.nl.out tin; 
cusi-mir diMwin" any'inwiLV or i- *( i\ing intei. -i-on liis Ixihinci', /.ir receiving 
an .u'knowledgnn'nl of the dciit lioin Jiis banker, thd dei/t does not lietorac 
time-bill red. Tins {eaune, di-ungni>liiag betiveeit delits dne from fianki ns ‘to • 
their cnstomi-rs .nid the oTilin.oy cominen ial deht-..*s tlie result of the decision 
in Joflcliimson v. The Biink Corporation (1921^. 3 K.H. 110. Tlie facts 
of the case were; — A pailner.ship having been dissolved by death on 1st 
August, 1914, the que'.lion arose, w^iether the sum of £2,;T21 standing to the 
firm’s credit on current acroniit at tliat d.ite, no deiuand.for tlie payment having 
been made, coiLstituled at that time an imroediati'ly rccoveralilc dc'bt affording 
a cause of action to 'die firm for mone5 liad and received. The opinion of the* 
court, as ennmnaied by Jlankcs, L. J., was '' We all think- a demand is neces- 
sary". This ruling Ini', changed entirely the law on the subject,. according to 
which in the case of a promise to pay on deman^ no demand was considered 
necessary, and therefore, the period of litnitation was regarded to li'^ve com- 
menced from the dat»' of the debt and not frpm the date of the demaiyl. It is 
for this reason that Mr. J'lstice Koclie, a commercial lawyer and a jiAlge of 
great repute who tried the above case in the first Court, tlocided that the 
amount was immediately recoverable and coQld ,bc sued fo*r without any 
previous demand. The judgment of Bankes, L. jT referred to above will have 



BANKER AND CUSTOMER 


43 


an important effect upon the dormant balances lying with bankers for a long 
time, as it w^ll no longer be possible for them to claim the benefit of the limi- 
tation period from the time of the receipt of tliosc deposits. The law of British 
India on this subject,. is contained in article 60 of the Indian limitation Act, 
1908,*wliich provides a period of three years irom the time when the demand is 
made by tlic customer. 

y •• 

A cuiuous cAsii — A curious ulse aro'se in Juigland recently having a 
bearing on IJie (pieslion of limitation in a suit to recover amounts deposited 
with barfks. In 1866 one F (lepositc^^l large sum with, the defendant bank 
on the tdnhs that he^coiild withdraw it at any time on giving 14 da^s’ notice. 
F died and 61 yifars thereafter, a desctaidant of F came across the deposit 
receipt antoiigst F'*s papers .ind tiled a suit thereon against the ])ank. In this 
suit no questiAi of limitation arose bt'canse the bank could not, after tlie lapse 
of this extraendinary tiTn(\ prove any d(nnand v)n th(^ part of F. However, 
fortunately for th(^ Ikflik.Whc court came to the conclusitni that an inference 
of repayment could hgrly be raised in the circumstances of ilu' case, being in- 
fluenced to a certain extent by tlu; al)seiicc of aH ndev^ant entries regarding the 
^dey)osit in the* current re(;^)ids*of the Hank. The suit was tJicrqfore dismissed 
{Douglass V. Lloyd' ^ Ihiuk, Ltd., 34 C om. Ca. 263 ). 

Dkposit accounts— Willi regard to the c*lfcct of the Law of Limitation 
in the case of lived deposits, tlici opinion is di\ ided. According to ^oinc, no 
distinction should be made ]n*t\ve«n fixed and ei^rn*nt deposits, i.e,, in the case 
of fixed d(ipo-^its also, the y^eriod of limitation will npt tun lyitil the customer 
h IS made a d(‘m uid upon tjie banker asking him to pay the deposit. Accord- 
ing to others, if (lie custoiTKn' has given noiieo lo the banker to withdraw the 
d’.jposits <ifter a#peeified tiiry?, the liinitatioii jii rioj will begin to ruiilroin the 
expiry of the soeeillod tim<i. The latter view appears to l;e sound. However, 
il the retiini <jf the deposit receipt, which i^^iv take the form of a mere receipt 
or a voucher, is made a concUlion pri‘Codent to the witlidiaw.il of the nioiK'v, its 
return fixes the st;.y'tiug point of the period of limitation, fime dges not begin 
to iiui until dem ind is nude even in the cav*. of valuables left for safe custody. 

Oveud'kafts — But in case of an overdraft granted by a banker to his 
customer, the period will run the time tiic overdraft is made use of unless 
it is efitendcTl by aH acknowledgment of the debt in writing signed by the 
4cbl*)r or hi? agent, or part iviyment of the debt has been made and the fact 
of such pajimicnt appears in*t he handwriting of the debtor or his agent. The 
reason is, that an overdraft granted by a banker is a loan and not money de- 
posited with the banker {^foligorni v. Nunniji, 29 Bom. L.R. 423). 
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Decline of private banks—" Fit though few,” is as true .in banking 
organization as in any other sphere of human activity.' Instead of having, 
many petty institutions, each one in'dopondt nt of .+hc other, it is better to liave 
tlie bankiiig business of a great countiy concentrated in tlie hand', of a small 
number of banks, with many branclie.?. ‘No doubt, banking business may I)e 
canied on by individuals, by partnerships, somet.'-mes called firms, an'd coipo- 
rations oven in these' elays of large scale business. But indivi Juals carrying on 
the business of banking in the proper sense of the word, are, at present , in a 
negligible minority and even the private banks arc steadily Jiminishing in 
importance, as is evident frojiiMie following table : — 


Banks in England and Wales. 


Year. 

Number of Joint-stock 
brinks in Eiiglaiiii and 
Wales (excluding the 
Jiank of Kngland) 

• 1 

l.)cpOs>ltS 
(ill inillions 
of /s) 

N'Timlxjr of 
Private banks 
^ (firms) 

Deposits 
(in millions 
of 

1895 

• • 9 a 

• I 

455 

. 3S 

70 

1905 

59 

627 

^ 12 

27 

1915 ] 

37 ' 

' 992 

♦ 7 • 

33 

1921 

20 

1974 

5 

48 

1924 

18 

1818 

4 

30 

1927 

17 

1892 

1 

4 

30. 

1990 

16 

1970 

4 

26 

19.9 

V •- 

17 

2584.7 

,4 

r 30.5 

1944 

9 

3995 

4 

1 

' 121.11 . 


diiE INDIGENOUS p.ANKitR AND Ills fiiuRE fN INDIA — Unfortunately 
similar statistics regarding Priv.ite Banks in India are not available. Still, it 
may be presumed tli.it the private banker, if not yet extinct, is apparently 
doomed to recede info tin background with the nijiid progress of the joint stock 
banks, owing to tljeir greater stabiliiy, higher « omjictitivc power, and more 
scientific management. And yet, the indigenous banker has a' role to play. 
He may perhaj)' coininue to supply the missing link between the central bank- 
ing structure of the countiy .uid rur.d lin.ancing. What actioii tl.e Rc.scrve 
Bank of India proposes to take under the statutory obligation laid on it, in tkis 
respect, under section 53(1) A of the Reserve Bank of India Act, 1S34 (II of 
1934), and wh.at n.cognition theAndigenouiT banker will be accorded a vital ' 
part of the banking organism of the country, are matters whj,ch must be settled 
in the immediate luiure. Ihc probabilities gre, tffat the indigenous banker 
may yet liv'e, and live to serve. i • . * 
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riie development of joint stock commercial banks in some of the leading 
countries may be seen by the following figures given for the year 1936. 


• 

Country 

No. of Bank 
Offices 

Capital ami 
Itcserve (in 
millions of /^s) 

Deposits ■ 

(in millions 
of ^s) 

U. States 

15,628 

970 

11,049 

IinglaiTd & Wales 

a.10.089 

138.5 

2,329 

Japan • • . . 

4,078 

168.5 ' 

1.108 

Camida .. • .. 

3,331 

36 

559 

India* . . ^ . 

• 

• 

• 

2,074 

1 

25 

(excluding 
Exchange Banks) 

t 

217.2 


* The figures of baffkinjj offices and dc^iosits arc tlibsc of the banks having paid up 
capital and reserves of Rs. 50,000 or over at the end of 4940 and include the deposits 
of*the Indian branches T)f Kxchange Banks. 


« f 

Reasons for the Dwindling Importance of Private Banks. 

From the above two tables it is quite clear that the joint stock principle is 
being increasingly applied to the banking business in India, as well as in most 
of the important countries of thf world. Why is the private bank on its last 
legs, while the joint stock bank is forging ahead with ^apid strides ? The rea- 
sons arc not far to seek, t'irstly, production on large scale hhs led to a demand 
for credit facilities for vci^ large amounts, which the private banks, with com- 
paratively linyted resources, are generally unable to meet. The capital of a 
private bank is bound to be comparativciy*small, as it is limited to the amount 
subscribed by its partners, whose numbcr%annot exceed ten (Indian Companies 
Act, 1913 (VII of 1913), section 4). The jbint stock banks.on the other hand, 
can obtain large amounts of capital as there i« no statutory restriction on the 
nuijiber of their sliareholdcrs, with the results that their shares c^n be issued in 
small denominations. The ability to divide the capital into shares of small 
denominations and the limitation of the liability^of the shareholders to the face 
value of the shares purchased by them attmet even persons of small means to 
invest their saving?* in •them. In the case of private banks, however, only 
•pefsons wlio are in a position to invest fairly large amounts, can become their 
members.* • 

• 

Liability of part:^ks in India and England — Moreover, as the 
liability of the partners of a firm is unlimited, persons unable to take an active 
pin t in tlie business of a j^iivatc bank, are,»e-\ce])t in very rare cases, reluctant 
to become partners of such concerns, in India, the principle, which, before 
ihe passing of the Indian Parinersliip Act, 1932, governed the liability of a 
pa 1 1 iier in ros\|3Cct of the debts of his finn,*i^ containedin section 43 of the Indian 
t '(»n( lact Act, 1872 (IX of 1872) the relevant poi tion of which stapds thuo : — 

two or moil' pi rsons make a joint promise, the promisee, may, in the 
• absi iue of^jxpress agrceiueijt to tlic contrary, compel any one or more ol such joint 
proftiisors to perkiim the y liolj of the promise. 

’ Tliecule of bankruptcy practifc as to the distribution of partnership pro- 
perty in^ payment of joint agid separate debts however, stands on a slightly 
differenr footings •\\'hcre there are joint debts due from a firm, and also se- 
parnrte debts due from any*i}:)jLrf ner, section 49 of the Indian Partnership Act, 
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1932 lays down that the property of the firm shall be applied in the first inst- 
ance in paynicnt of the debts of the firm, and if there is any surplus, then the 
share of eaVh partner sliall be applied in payment of his separate debts or paid 
to liini. file .separate propertv of any partner sluUl be applied first in the pay- 
ment of his separatee debts, and the surplus (if any) in the. payment of the debts 
of tiu iirm. The rule is adopted in the Indian Insolvency Acts, section 49 (4) 
of the Presidency Towns Insolvency Act. 1901 and section-Gl (4) of the Provin-^ 
cial Insoheiicy Act, 1907. In ICiif^hiiid, according to tiTc Limited Partnership"^* 
Act . 1907, liowevtM-* tlie liabilil y of one or more mc^nbers of a firm can^)Plimit(id 
to the amount of the capital he or they may have contributed to tfie firm, pro- 
vided (liat there is at least one generaPor unlimited partner, who is liable to the 
full e\teni of Ids separate e>tale for the debts of the ])artnei;ship. A limited 
partner i< debarretl from taking part in the management of tlfi! firm, pr he will 
become liable as a general paitner for all debts and obligations of^the firm con- 
tracted. while he so takes part in the management, lie may, however, occa-’ 
sionally insjiect the account ‘Looks of tjie firm and advii,) his other ]xirtncr or 
parlner.s. A doimant partner, or a person who is not known to be a partner, 
need not give pnhli(' notice of retirement, althongli he rs liable for debts and 
obligations inclined by the tinn while he was a^xiitner. He cannot be held 
liable, however, fin debts contracted or obligat ions •incurred after his retire- * 
ment, for tlie simple reason that he was ne\*er known to be a partner. 

* 

Nt'KD FOR larCtE CAPITAL — Secondly, banking is a very delicate business ; 
the whole ol its structure rests am the foundation of the confidence of depositors, 
and once that is shakei\ the ent ire fabric is liable to crash to pieces. 'I he large 
subscribed capital of joint stock banks and the pulfiicity which they give to 
their a:coiinis go a long ^\a^• in inspiring and strengthening the confidence of 
the pnhfi: in them ; thus, they aie able to attract much larger amounts as 
deposits tiuin the private Ixink^, wno^e prosperity, to a large extent, (le])ends 
upon their local r(*pieation and .support and who. unlike the modi'in joint 
stock l»ank, caiina’ 1 ul\'(‘ a naticn-w idc .•]'>fx'al in llieir .search for capital, re- 
source-. (‘' clientele. 

Pkuimktioxatllv i-MALicr Lo--: - ur biogi r banks — Thirdly, Mhc 
biggei the hank, tlie more ellect i\'el\' the law of averages applie.s to its tr.ir- 
sactioii- ]:aT tieul.ii ly to i'he larger tlie total asst^l^, the smallu i^^ 

lik^lv 0 i'l the pmpoViioii ol lo.-^es ; and coiisefpicnt^y, grpatei the sepuiity 
for dep -uoi^ .»f jjig joint .dock banks. 

• • 

ABIL^^■ To GRANT rRiiOfis FOR LARGE AMoo.sTs— T ourt hly, joint stock 
banks, with :heir huge w aking (.apilal, are in a ])osiliun to meet the rcfiiiire- 
menis of cu-<tomel'^, who, sometimes, keep large l^aTaiices and. at other times, 
need overdraft facilities for large amounts, which a piivatc bank with limited 
resources cannot provide, 'rransactions of siicli a customer may sometimes 
upset the bu-iness ol a pr. vate b.mk, but iiUiie case ot a joint stock bank having 
many, lug cuslomerf, tin* Jaw of averages applies. This has, however, led to the 
concc|;tration of capital in a f(Av hands, a t<*ndency whicJi is visible in almost 
every department of C(mimeu ial activit\. 

Limitatklns of AMALGAMATION— In spitc (,'f the.se and other advantages, 
namely lower administrative e^cjsls, greatir scope for cortcerted action, and a 
greater degree of efTiciencc' and uniformity, ilic tendency towards amalgamation * 
is not an unrnixed blessing, as, according to some-, it may load to t];ic entire 
banking busine.s.': of a c(;nntry becoming the mcjnopoly ol^one or two banks. 
However, if the movement towards conccntratioij of tliis business is flot caVried 
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beyond reasonable limits, it strengthens the position of the amalgamated insti- 
tutions. On the other hand, amalgamation in banking business may make 
competition in banking keener than ever, since it will be the aim of the larger 
banks to be equally represented throughout the country, however small the 
place and few the opportunities for banking expansion may be. The safety ot 
an individual bank ‘is likely to become linked with the safetry and prosperity of 
the system as a whole. A member of an amalgamation of banks, though indi- 
vidually sound enougii, cannot but succumb, once it becomes kiiow'u that the 
amalgajn^tcd concern is a pjiit of^a chaiif that has becongic weakened to the 
breaking pc^nt. In such a case when the head office? closes, the branches must 
also aiiftmatically jaill down their #ihiitters. though m*iny of them may be 
solvent, *so* far as tludr local* business is concerned. An indcpciident banking 
institution, whef^ entering into affliation with a group or chain, should consider 
most carefully whether such affdiation will re^-iilt in increased strength or be a 
source of wcaikness. As a result of the inquiiy into the banking amalgamations 
made in 1924, the leading hanks of England anA W'alcs gave an undertaking to 
the British Treasury, •tluii no further Amalgamation wx)uld be given effect to 
without the prior consent of the Treasury. 

• 

The Hindu Joint Faipily ‘System. . 

Despite the development of the joint stock banks, even today, except in 
our large cities, banking biAiine.ss is largely carried on by private banks wdiich are 
mostly owned by Hindu families and not by partnerships. The most promi- 
nent among these arc the Vaishya, the Jain and the Marwari families scattered 
all over India ; the Nattuk^ttai Chettis in the Presid^incy of I^adras and Burma 
the Kliatris and the Auroras in the Punjab, and the Miiltanics in Sind, Gujarat, 
the North-WVst Frontier and the United Province'^. The system bears sftriking 
resemblance t(^ our moderi^ joint stock biyiks in,more than one resf»cct. Its 
life i^ institutional, and not personal, and as such, it enjoys unbroken continuity 
it ha-> a di.'>tinct cxi.stence in law' and the Joing out or the coming in of persons 
makes not the .slighti'st dillerencc to the coiilinuii\' of that bddy, just as changes 
in the stall of a bmiking corporation do not allect its existence. IJ: is represent- 
ed by managers Ijiayi(^s) wIk; carry on the business of the families. All the in- 
dividual lycmbers of the family i xist onl 3 ' in the genealogical tree and never in 
ictiial life. Generali} , ii is tlie male line that taken into account. 

• • _ • 

.VD\'.\xifVGKS .\^D siiOKTC'OMiXGS — The Joint Hindu family s^'siom cn- 
^.ibW‘s tlie c.'tpital of a faniil}' jo remain undivided, which helps to inspire public 
c onlldenc(>iii it. IMoreovew its members can keep in close touch and maintain 
p(*isoiKil relatiuiis with iheii customers, and,*iii this respect, the}' certainly 
]K>Nse<s an .i(l\antage ovei^tlu* joint stock banks, cairying on their business as 
piibl'c com]).Lnies. Nevei theic.ss, it is ly^rettable that most of the Indian 
prisaie banks, unlike llios,(' in l^ngland and othe r occidental countries, have 
not yei a(kq)te(l tliem^el* e.s to modern rccpiireinents. As an illustration it may 
He mentioned that, until recently, o*iily jj. few privatg bankers in India issued 
printed cliecjm' form^, probably on the grouiKl of economy. Althougl\ their 
time-honoured liuiidi system is still in existence, it has to be coflfessecl that it 
cannot stand 5ny com])arison w'ith the up-to-date cheque .system of the West. 
1'he privaje banks in England ,• on the other hand, supply their customers wdth 
printed cheque books* and rondci^sudi other ser\ ices as are performed by the 
joint st^c^ banks. Further, althoifgh not legally bound to cio so, the English 
private banks, witji a View' tf» inspire public confidence, issue balance sheets 
duly audited by«well know^p accountants. 
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NrMBKR OF PAKrXFKS IN A PRIVATE BANK, IN ENGLAND— III England, bc- 
twoon 1708, wliPii the inonoi^oly of note issue as far as joint stock banks were 
concerned was i^ranted to the ILink of ICngland, and the passing of tlie joint 
Stock Coinjxinies Act of 1857, banking partnersliii)s were allowed only wluni the 
luiiubcr of partnei^s ilid not exceed six. The Act of 1857 raised this number to 
ten at which iii^urc, it stands even today hut, the increase did not nlfect the 
note-issuing banks, which continued to be governed by the provisions of the ^ 
Bank Charter Act^of 184*4. • ^ ^ ^ ^ • 

Nvmbfr of partners in a private BANK, IN INDIA— Asjii England, 
banking linns in Iiicjia cannot have ipoi^ than fen partners (the Indian Com- 
panies Act, 1918 (\'II of 1918), section 4(1) ). ^'lausc 3 ibid mak(?s an excep- 
tion in favour of a joint family and lays down that when tw(>or more families 
form a paitnership, in computing the number of persons, for the purpose of this 
section, minor members of such families shall be excluded. Accdfeling to clause 
4 of the said section, every member of a company association, or partnership 
carrying on business in confravention of this section, slfall be personally liable 
for all liabilities incurred in such business. Clause 5 provides punishment for 
contravention of this section hy means of fine not exceeding one thousand 
rupees. • ^ 

Private English banks to supply certain information— Every 
person carrying on the business of banking in England and Wales is required 
to make within the first sixteen days of January, an aimual return to the Com- 
missioners of Stamps and Tax(‘s, showing his name, residence, occupation and 
the name under whielwhe carries on his business avid of every place where he 
carries on such business (section 21 of PecLs Act of 1844). 

Publication. The above infoiTnation is usually published, under the 
authority of the Commissioifers of Stamps and Taxbs, in ncwsp:/^)ers circulating 
in the locality, or localities, in whic4i the private bank carries on its business. 
The object of tliis.publicity is to keep persons dealing with the bank informed 
of its position. In this country, private bankers arc not required to supply 
any such infoimation, but it is nevertheless, very desirablb that statements 
showing their financial position, should be regularly is;>ued by them and Jiub- 
li'^hed in the neu .^papers of the part or parts of the country in which “they carry 
OL iheii businc.ss. , * r 

Written partnership agreement — its advan^ag^s— Where thC busi- 
ness is to be carried on by more than one persoiT, the terms of the agreerrtent 
between the partners are stated in the partnershiptigrecment. Soiilctimcs, on 
account of the most friendly relations existing betwijen the partners at the time 
of the starling of the business no proper agreement is made, but generally, the 
absence of a proper agreement in«writing has caused more harm than good. 
There are certain distinct advantages in putting the U^rms in black and white. 
Firstly, there may be a genuine rnisunderstanding of one of more of the terms 
by oAe or tlie other of the jiartriers. ^ When the terms are reduced to wnliiig 
before* the cominencement of a business, all the partners* can read them care- 
fully at their h i ire, uiiflerstaiul their implications, and in case of any misun- 
derstanding, it can be easily removed, for, during the initial stages, the relations 
between the partners arc cordial and the spirit of give and take cait^easily set 
matters right. Secondly, the effect of a proposed change, if any i| not fully* 
measured in terms of money before the business has bepn in existence tor some 
time, and therefor^, liu question of a particular partner benefiting mtich more 
than the other or othen by the change, either in the terms, or‘m their interpre- 



BANKING ORGANISATIONS 


49 


tation, does not arise at that time. Thirdly, in case of any future dispute 
between the partners, the written forms enable the differences to be settled 
without any prolonged litigation, which is otherwise bound to result in long 
litigation owing to attempts of different partners to give different versions of 
the terms of the partnership. • • 

Main qlauses of the partnership agreement — The partnership agrec- 
^Oent sliould state clearly the terms agreed upon, as regards the persons who 
are to ferm the partnership, ks capital, and in what proportion it is to be sub- 
scribed \jy the partners, the r^te of interest, if any, to be allowed on the partners' 
capital, Jivjsion of profits and losses, %n(i restrictions, if smy, to be placed on the 
powers of one or mori; of the partners. It is also very desirable to liave, in the 
partnership agreement, provisions for contingencies such as retirement, death, 
and admiSsionof partners as well as for dissolution of the partnership. 

Impouta*nt principles of the law of partnership — We give below a 
few general principles^! the law of partnership, so far as they govern the rela- 
tions between the partner? of a banking firm and ite customers. 

• 1. Partner as agicnt of firm. — A partn^ir is *111 agent of the hi m for the 
^ purposes of the business of tlie firm (section 18 of the Indian Partnership Act, 

* 1932 (TX of 1932) ); but in order to bind a firm, an act done, of an instrument 
executed by a partner or other person on behalf of the firm, should be done or 
executed in the firm’s riamffc, or in any other manner expressing or implying an 
intention to bind the firm (section 22, ibid ,) ; atjjfl furtlier, the act must lie such 
as is done to carry on, in the iisiml way, business of tlie kind carried on by the 
lirm (section 19, ibid.). a jiartner, in carrying on a^partaership business in 
the usual way, does somc^thing, he thereby prima facie binds his firm. Suppose, 
for instance, Vaidya and Joshi are the two partners of a banking fiyn styled 
Vaidya and ^oshi " ; Vaiilya, in the ordinary course of the business of the 
firm, indorses a bill in the name of the firnjand discounts it with Desai without 
Joshi’s knowledge. If tlie bill is dishonoured, then, on account of Vaidya's 
indorsement on the bill being on behalf of the firm, both Vaidya and Joshi will 
be liable as memliers of tlie firm unless it can be proved that thc^ holder of the 
bill knew that the transaction leading to the issue of the bill had nothing to do 
with the lousiness of the fuTii. Similarly, if a sum of money is received by Joshi 
on behalf of the lirm without \'aidya’s knowledge and is ai)propriatcd by the 
fomief to Ilk own use, the Ixirtnership will be debarrcTd from disowning its 
recgipl. , 

Excepiions to the above ^ulc. fhere is, however, an exception to this rule. 
The partners may, by agreement between themselves, restrict the power of any 
of their numbers to bind tITe firm and a third party, having knowledge of such 
restrictions on the authority of a partner, cannot bind the fimi by th(‘ acts of 
such partners (section 20 of the Indian Partnership Act, 1932 (IX of 1932) ). 
For e.xamplc, in the above case, Joshi alone may be authorised to endorse bills 
iti the name of the fiiTn. Then if stich ^ limitation of Vi^idya's authority is 
known to De^i, whq discounts the bill with Vaidya 's endorsement on behalf 
of the firm, it will bind Vaidya alone and not the firm {Collen v. Wright (1857), 
7 E. & B.«30f 26 L.J.Q.B. 14). But where the authority of a partner is so 
limited bjian agreement, which fact is not known to third parties dealing with 
^the firm, •the lirm cannot escape*liahility. In order to bind the firm the act 
*donc bj 4 rP partner on behalf of the firm must, Jiowcvcr, in each case, be within 
the scop® of the or^inaty business of the firm. Thus, in the case of a bailing 
firm, "for an act dr transactipn w^ich is entirely outside the scope of its business. 
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the partner concernocl and not the firm is liable. For example, in the instance 
given in tlio ]Mt*ccding paragraph, if Vaidya anticipating a rise in the price of 
cotton, makes a forward purchase of 500 bales of cotton on behalf of his firm, 
the firm will not be liable for the loss in case there is a fall in its price, on the 
fj^roiiiul iliat specnkition in cot toil is no part of the business of a banking con- 
cern. 

2. hrAuiLirv of orTooixc;,ANn incoming paiAners — Every partm ^ 
is lial)Io for all debts and obligations incurred, •while he is a partTiei*, in the 
usual Course of business, b^’ or t>u behalf of the s<\id partnership ; t)uUa person, 
who iN admitted a^- h partner into afi existing lirm, does not theiicby become 
Jiabh' to tlu' creditors of such a him for anytlling done betoe he became a 
]\irtncr (section 31 of the Indian Partnership Act, 1932) iililess he expressly 
assume> liability for ]n'e\ ions contracts. After his retirement or death, a 
partner, or his e>taie, does not t lieieby cease to be liable for debts or obligations 
incurred by the lirm before his retirement or death, unlei;s its creditors or depo- 
sitor expres'^ly release the^ontgoing or tleceased i)ai*in(‘r, or until their deposits 
are paid or renewed with the imwly constituted lirm (section 32, ibid.). 

.If! fl/'islf itfioji. Supjiosc. hn* instance, tJiat Mr. J. ('. Bose deinisils 
K>. 500 for Miu* year with a lianking liim named Mukerjee cV C'o. ; tind Mr. P.‘ 
Mukerj* e. a jxiitner of tlie iiiin, tlies after six months. If on the matnrit\' of 
his <.h>p,)^ir .Ah. Bom' eithtu* renews his def>o^it. m* iransfeis it to his current 
account, then Mr. P. Ahikeijet^'s estate will not he liable to Air. Bosc in case ot 
the failnie tif the him. if AIi. B<.»e is awaio of Mr. Mnkorjee's death at the time 
of llie icnewal ni itiMns^len (>f the depo-^it. The, liid)rtity will be extinguished on 
the ground that .the renewal (n* transfer of the dept^sit will be treateil as a luwv 
coiitr.ict^ with which Mr. Mnkeijcc’s estate has inithin.g to do. In such a ca.se, 
the<»Id coiiti .Id is snpp(^scd to he ceplaced by a newMine. 'l lit principles stated 
above Novell! thi' liahilitx’ of parijj^ers for tlt'bi^ and obligations of him, 
W'hciea^ that .Llixcii below* relate- compensation in < ase of any loss, iiKiirri'd 
as a rtsnlt <»1 nei^lii^ence or fr.iiid on tin* part ol a ])ariner in tlu‘ oidinai v course 
of the bTi-iin<-s ol the firm. ». 

3. f.rADILllY IX ( Asl. or M<.ri(.l N( 1 UK I'KACD Ol- A LO-IAK'J IvK 

W’Ih'h . Iw' the wn’jugfnl act r»i oinisNiiui of a partner aiding in the ordinary 

conr-< (if tlic Ini-incjs i»f fnin, %'V with the authority of his jxntners, loss or 
ill] my ' • r.LU-ed to any tinul i^artA', or an^" jicnali y isjncnired, tiA' firm is liable 
thereliir to ila -aiut^ exient as the paitner (-ec^ion 23 <jf tln^ liu4ian I'artiier- 
ship Ad, 19.S2 \l.\ of ). fhis recpiires T halt tlie wrongful acUof omission 

comjihuncd of. nni-l ci-hei h’e one roinnhtted in the onlinarx' coin-i' of the 
husine— of the limi, <jr lie one which is committcM with the .luthority of his 
other ])artnei.s. Tlie fraud complainc-d of must he one committed in the 
ordinal V course oi the yxirtnersluji business. For example, if ,l partner of a 
banking linn advi-f d fine of its customers to invest moncA' in certain securities, 
as a.re-iili of whi^li the; latter snlfe^^s a foss, tl.e firm will not be lialile on hlie 
groimd that it is nr^t in the f>rdinary course of banking business to advise 
customer^ as*to Iuav the\* should invest their funds (lianberry v. liinik of Mont- 
real^ [^1918] A.( . 62(3). The following extract from the jiidginPnldn liibhop v. 
Comiicss of Jersey (1854), 2 Drew, 143, at p. 102 ;23 L.J. C'li. iS3, iudicatesithe 
position clearly . — 

“It is notorio?is that their practice is no^ to aQt for their cusfcmiers as 
moncA" scriveiieis or agents generally to find investments fog their rfon^y, but 
if a customer sends them with a power of efttpuTey, a letter of instructions, \ 
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directing them to sell a particular sum of stock, they will do so ; or if the cus- 
tomer wishes a particular investment in the funds, and directs them to lay out 
his money in the purchase of particular stock, and debit him with the amount, 
they will do so; and when they do, be it observed, they do so ordinarily without 
a cheque, but on a particular letter of instructions .... It is not within the 
scope of the business of bankers to seek or make investments generally for their 
''\istomers.” ’ Howcver,yf a partner of a banking firm receives money from a 
client of the firm, with instrucjtions to purclfase certain specified securities on 
his behalf, but invests it in some other securities, the firm will be liable to make 
good suchloss as the customer may thereby suffer. 

Banking Comp^nitfs or Corporations. 

The btisin^ss of banking can also be carried on through the medium of 
joint stock companies or corporations. 

Banks formkd UNi)ER special Acts or Roval Charters. — S uch corpo- 
rations may be formed in jiursuance of a special Aot of Parliament, or of the 
Indkn legislature, or of Royal Charters or Letters Patent, or may be registered 
under the Indian Companies Act, 1913 (VII ol f913)! In modem times very 
few companies are created by Royal Charters or Letters Patent. •Royal Chart- 
ers used to be granted by tlie sovereign authority to corporations defining and 
limiting their rights, privileges, and obligations, as also the localities in which 
they were to be exercised, 'fhe Last India Company was a corporation of this 
kind. Letters Patent are letters. addressed by* the sovereign '‘to all whom 
these presents shall come ” reciting the grant of mcpiopoly .... to the pa- 
tentee. Instances of companies created by special Acts of Legislature — not by 
virtue of the provisions of tlic ('ompanies Acts — arc the Bank of England, Vhich 
was created by ^n Act of thg Britisli Parliajncnt ; the Imperial Bank\)f India 
and the Keser\’e Bank of India, which were created by the Imperial Bank of 
India Act, 1920 (XLVI 1 of 1920), and the Reserve Bank of India Act, 1934 (II 
of 1934.) Although the li.ibility of the shareliolders of the •Imperial Bank of 
India and those ofjthe Reset ve Bank of India, like that of the slii^reholders of 
any qther joint stock bank registered under the Indian Companies Act, 1913, 
supra, is limited, the word " limited does not form a part of their names, as it 
does in tlie case of banks constituted under the latter Act. 

Banm\S Rb'GisTi'KEn undiTr the Indiax^Companies Act — .\ s already ex- 
plaiijed, the private liaiili is gradually receding into the background and the 
joint stock bank is coming teethe forefront as the most popular and up-to-date 
form of baniving organization. Hie leading joint stock banks registered under 
the Indian Companies Act. 4913 (VII of 1913) arc given below in chronological 
order : — 

(1) The Allahabad Bank Limited. * 

(2) The Punjab National Bank Limited. 

• (3) The Bank of India Limited. ^ 

(4) Tht Central Bank of India Limited. 

(5) The Indian Bank Limited. 

As most of ojir joint stock banks belong to this class, it is necessary to deal 
at ^ome length with the principles of law and practice which govern such banks. 

• The I^ian Companies Act, 1913^ as amended (XXII of 1936), is applicable 
alike to foint stock banks and.to other companies registered under it. How- 
ever, there are cejftSin provisions of this Act which distinguish banking com- 
• panics from other companies^ . • 
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Main Proviaiona of the Indian Companiea Act Diatinguiahing 
Banka from other Companiea. 

Maximum number of partners in a banking firm — We have already 
referred to the distinction, between banks and other companies made by section 
4(1) of the Indian Companies Act, 1913 (VII of 1913) amended Act XXI^f 
1936 which lays ^own that if mot^c than, ten partners wish to carr}^ on banlflng 
business, they must foim themselves into a coiftpany to be registered under the 
said Act ; wlicreas in the case of otlw^r kinds "of business, as many as twenty 
partners can carry on their business as a firm. This distinct ion* is -largely due 
to the desirability of banking business being carried oil lai^^ely in the form of 
registered joint stock banks. r 

Prohibition against employment of managing agenIv— Section 277H 
prohibits a banking compaii} after the expiry of two years from the commence- 
ment of the Indian Companies (Amendment )Act, J93(>*(XXII of 19^^S) from em- 
ploying a managing agent otlicr than a banking company for it^ management. 
This prohibition extends-to companies all eady in existence at the time of the 
commencemrnt of the Act. • , 

Minimum capital requirement— The Indian ('ompanie> (Amendment) 
Act, 1913 (Vn of 1913), section 277 I recpiirciw that no banking company 
incorporated under the Act, shall commence biNiness unless shares have been 
allot teil to .in amount snihcic^it to yield a sym of at least fifty thousand rupees 
as working capital aivl imless a declar.ition duly verified by an atVulavit signed 
by the directors and the manager that such a sum has heeii rai^iMl has liceii 
filedSvith the Registrar. • 

Reserve fund -Sectiion 277I\, lead with :^'ctioii 277L^3), of tlu' Indian 
Companies Act, 1913 (VII of 1913), lays down tliat every banking comiiany 
other than a scheduled b;ink as (jeiined in section 2 (i*) of the Rt‘•^l‘l\e Ikink of 
India Act, 1934*(IT of 1934) shall out of the declared profits of each year and 
before anu ilividcnd is paid, transfer a sum e(|nivale,nt to not It's-, than 
twenty per cent, of such prolits to the reserve fund until the amount of tjie >aid 
fimii is equal to its paid up capital. Sub-section (3j of the same s(;ction directs 
that the .amount standing to the credit of the reserve fiinrl t Ini's ( reated shall be 
invested in (xovenfment securities or in berur/Lies mentioned pi section 20 of 
the Indian 'fnists Act, 1882 (II of 1882) or in a special atconnt to be opened by 
the companv in a schednh d hank as defined in s1;rtion 2 (r) of the Ve^erve* Mank 
of India Act, 1934 (11 of 1934). * ^ 

Cash reserve Section 277L of the Indian *^/omi)anies Art. 1913 (VH of 
1913) imposes a duty on eArry Midi banking company as is referred to in tin; 
foregoing paragraph, to maintain by w.ay of cash reserve in cash a sum cipii- 
valent to at least one ; nd a half jier c ent, of its tiine'liabilities and fivi^ per i cnt. 
of its demand liabilities (z.r., liability wliich must be met on demand), ami to 
file with the Registrar before the tenth day of c\'cry month, a^tatement of the 
amount so iield on the Friday of c.ich week of tlie preceding month, witli par- 
ticulars of the time and demand liabilities of each such day. • . 

« 

To SUBMIT HALF-YEARLY STATEMENTS— Section 136, SUb-SCCtlOH (1) of tllC 
Indian Companies Act, 1913 (VII of 191?) lays down 

Every Company being a limited banking.comparty or an insuram^^ompany or 
u deposit provident or benefit society shall, before it cdin/nenccs business, and 
also on the first Monday in February and t^iQ first Monday in Awgjist in every 
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year during which it carries on business, make a statement in the form marked G 
[see Appendix A, Form No. 1 post] in the Third Schedule or as near thereto as 
circumstances will admit. 

In case a company fails to comply with the requirements of this section^ 
it shall be liable to a hne not exceeding fifty rupees for everj^day during which 
the default continues ; and every officer of tlie company who knowingly and 
wilfully authorizes or permits the default, shall be liable to the like penalty, 

CoPi5:s*To BE EXHIBITED JN CONSPICUOUS PLACES — It is also provided by 
s.s. (2) of jjj. 186 of the Indian Companies Act, 1913, as amended by the Indian 
Companies (Amendment) Act, 1936 (X^H of 1936) that the statement referred 
to above, together with a copy of the last audited balance sheet laid before the 
members of the Company, should not only be submitted to the Registrar of 
Joint StocC Coyipanics of the province in which the head office of the company 
is situated, birt copies thereof must be continuously exhibited in conspicuous 
places in the Jiead office^and all the branches of a'b^nk. By these means, per- 
sons dealing with a joint stfick bank arc •enabled to Jiave information as to its: 
assets and liabilities and can form a fairly correct opinion about its Imajicial 
position. The same section further lays down*tha1r every member and every 
creditor of a bank is entitled to get a copy of the statement on«payment of a 
sum not exceeding eight annas. 

Need for PUBLiciTY-~Tlt will thus be seen that a banking company has 
to make and publish a statement in a prescribe^ form twice a year. This can 
firstly be accounted for by the fact that a banking company, receiving deposits 
of money from its customers, must keep them informed with regard to its 
financial position witli a view to inspire public confidence, which is not so^eces- 
sary in the case of a company carrying on other kinds of business. 'J.'hat the 
banks themselves, including «cven some private banks, have awakened to the 
advantages of giving publicity to their ac<g:)unts is evidenced by the fact, that 
joint stock banks in some countries have begun to publish their accounts once 
a month instead of twice a year and some of the private banks, which are not 
required by law totfile any statement, are issuing duly audited statements of 
account just like the joint stock banks. Secondly, greater publicity of the 
accounts of«a banking company is required because the failure of a bank may 
shake public confidence in other banks to such* an extent that the merest 
whisiM?^ or thch vaguest rumour may be enou^ to start virulent raids on them, 
although the^ may be carrying on their business on fairly sound lines. Thirdly, 
irt view of the very intimate relationship between credit organization and trad- 
ing and inaustrial concerns, it can easily be imagined what serious conse- 
quences can result from bank failures. 

Authentication of the sTATEMENT-i-According to section 133 of the 
Indian Companies Act, 1S113 (VII of 1913), as amended by the Amendment Act 
1936 (XXII of 1936) the balance sheet profit and loss account of a banking 
company should be signed by the manager or managing agent (if any) aitd by 
at least three directors where there arc more than three, and by a^ w1iere»there 
arc not more tl^^n three directors. In the case of other companies, the signa- 
tures of onl^ twa directors are considered sufficient for such purposes and where 
a compan]^ has only one direef or^ his signature and that of the manager or 
managing |gent (if any) is regarded fis sufficient. In case of failure to comply 
with this requirement, there shall be sub-joined to the balance sheet. a state- 
ment signed by directors or director, explaining the reason for non-compliance 
• with this jpfovision of the lap^. • 
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Application to Governmknt for int’Estigation — Another feature which 
distingiiislies a hank from other companies, is that under section 138 of the 
Indian Companies Act, 1913 (VII of 1913) a local government can order inves- 
tigation into the affairs of a banking company on the application of share 
liolders holding not loss than onc-tifth of the shares issmcd, as against the 
minimum of one-tenth of the shares issued in the case of non-banking com- 
panies. The need for this distinction can be well understood, when it is known 
that a banking company is far morC' susceptible to loss of public confidence thfffi ■» 
other companies, if its credit is allowed to be assailed. The rcquirenicnt that 
an application for th^' investigation of the affairs of a bank must be supported 
by the holders of at least one fifth of the subscribed capital, acts as a* check on 
frivolous applications promoted by petty jealousies, or malice^ on the part of a 
few shareholders. This does not, however, bar the Registrar of Joint Stock 
Companies from calling, under section 137,f6frf., for such additiouj^l information 
as he may require or from mal ing a report to the local government for investi- 
gation into its affairs. ‘ r ^ 

Accounts of branches beyond British iNDiA-^-The next distinctive 
feature of the company law which applies to joint stock banks is tiuit made by 
sub-section (3J of section 145 of the Indian Companies Act, 1913 (VII of 1913).. 
Where a banking company has branches, carrying on business beyond the limits 
of India, it is sufficient compliance with the requirements of that section, if the 
auditor is allowed access to such copies and extracts taken from the books of 
account of the branch as havc‘'been transmitted to the head office of the com- 
pany in British India, ‘whereas in all other cases, t|ic section recpiires the pro- 
duction of the original books of accounts for inspection by the auditor’^. 

Not to create any charge upon unpaid capital — Section 277J of tlie 
Indian Companies Act, 1913 (VII V)f 1913) prohibits a bankinf, company from 
creating any charge upon any unpaid capital of the company and if created, 
declares it to be invalid. • 

No NON-BANKING SUBSIDIARY COMPANIES — Section 2^7M of the Indian 
Companies Act, 1913 (VII of 1913) states that a banking company shall not 
form or hold shares in any subsidiary company, except a subsidiary company 
of its own, formed for the purpose of undertaking and executing trusts, under- 
taking the administration of estates as executor, ‘trustee or otheijivise and such 
other purposes set forth in section 277F, ibid., as arc "incidental to tlie Ituiiine^s 
of accepting deposits of money on current accoiiAt or otherwise. * * « 

Stay of proceedings against a bank — Section 277N of tlie Indian 
Companies Act, 1913 (VII of 1913), confers poweV on the ('ourt to make an 
order staying the commencement^ or continuance of all actions and procc cd- 
ings against a banking company, which is temporarily unable to meet its obli- 
gations, if it is satisfied from a report of the Registrar that tlie circumstances 
justify the intervention,. i 

Form of the Balance Sheet. 

Suggestions accepted — In the first two editions of this book] suggestion.s 
were offered for the improvement of tho fosm of the balance sheet*[of blinking 
companies, and we are glad to find thab the Indian Companies (Amendment?) 
Act, 1936 (XXII of 1936) has incorporated most of them. (See Fornf F in the 
Third Schedule). 
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Bai> and doubtful debts — It was common practice of banks to write 
off bad debts, and make no mention of them in the balance sheet. And if tliey 
were not written off, a special provision was made out of profits or reserve fund 
to square off the bad or doubtful debts. The procedure was held illegal by the 
BomJ)ay High Court in 1927 (Z). D, ShamdQsani v. Pochkhanawalla, 29 Bom. 
L. 9- 722) which held, that as long as the bad debts were not actually expunged, 
a provision Ynust be sl|jwn on the other side of the balance sheet as “ Provision 

• T8r Bad and Doubtful Debts.** As.a result of the Court*s,observations in the 
case the foljowing notificatiefn in modification of the requirements of form F 
under section 132 (2) of thc*Indian*Cojnpanies Act, 19J3 (\TI of 1913) was 
issued by the Government of India, Department of Commerce, on 29th March, 
1927, as follows V- • 

** In*the i^olumn headed * Capital and Liabilities * to the sub-head * Provi- 
sion for Bad* and Doubtful Debts * the words and brackets (in the case of 
companies other thar^ banks) shall be added.*' • 

t • 

** In the column^ headed ' Property and Assets * in the sub-head ' Book 
Debts *, after the words * Book Debts ' the w«rds and brackets '' (other than 
^ bad and doubtful debts of a -bank for which provision has befn made to the 
satisfaction of the auditors) shall de added.** 

Banks must disclose doubtful debts— In the second edition of this 
book we expressed our doubt as to the advisability of the changes made by the 
above notification and the legislature is to be congratulated on having now 
done away with the provisions permitting banks not,tcPdisc\jjse bad and doubt- 
ful debts in their balance sheets (Appendix A, Form No. 2), if provision for 

them had been made to the satisfaction of the auditors. * 

• 

CoNCEssi(?NS TO pRiv.^TE COMPANIES— Joint stock banks may be regis- 
tered either as public, or private comiitnies. Private companies have the 
following advantages over public compailics : — 

(1) PriviUe companies need not file a statement in lieu of prospectus. 

(2) They can commence business and exercise borrowing powers as soon 
as they a*rc incorporated and need not comply with the othei- requirements 

enforced upon public compa»ies for the commencement of business. 

• * • • 

• (3) •'I'hey are not required to fonvard a statement in the form of a 

*balance sl^eet to the Regiskar of Joint Stock Companies. 

• 

(4) No reports arg required to be filed by them unlike in the case of 
public companies. 

(5) Tlieir accounts need not be audited and certilied by Regi>tered 
Accountants. 

• • 

(6) Tiic requirements as to “ mfliimum subsiriptidli ** do not apply to 

them. " • * ^ 

(7) • Thgy are free from the requirements in regard to the appointment 
of directors by the articles of association, the consent of the directors to act as 

• such andjhe conditions requiring tjte directors to take up and pay for the quali- 
licatioif snares, if any, as is necessary in the case of public companies. 

• • • 

• (8) They need not j:lisclgse their financial position to their rivals, as they 
are hot ^dmpclled by-law tb file their annual balance sheets with the Registrar 
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of Joint-stock Companies though they are required to disclose the amount of 
their paid-up capital and indebtedness secured by mortgages and charges. 

(9) They arc not required to file the Statutory Report with the Registrar 
of Joint Slock Companies. 

( 1 0) The provisions of sect irtn 79 of the Indian Companies Act as amend- 

ed by the Indian Companies (Amendment) Act, 1936, as regards n\ectings'knd’ 
votes, do not apply to private coinpanies. * 

(11) 'J he provision as regards retirement Of directors by rotation, does 

not apply to tlieni. ^ ^ ® 

(12) The provisions prohibiting loans to difectors or to mana'^itig agents 

do not apply to private companies. * / 

(13) The provisions as regards the duration of managing agenty, or the 
remuneration of managing agents, are not applicable to private 'companies. 

(14) The provision hu/ing down that the number, of directors appointed 
by the managing agents not to exceed* one-third of ‘die total number of direc- 
tors, does not apply to private^ companies. 

Restkictions ox private co'MPAXiKS — Th^^y are, however, subjected to 
certain restrictions which make a private company a very unsuitable form of ' 
corporation for the purpose of carrying on banking business. The following 
are the restrictions put on juivate companies : — 

{a) The right to transfer ;fhares is limited. 

(6) I'hc number of members of a private company is limited to fifty, 
exclusive of persons who arc in the employ of the company. Provided that 
where \ wo or more persons hold one or more shares in a company jointly, they 
shall, fof the purposes of this definition, be treated as a single member (the 
Indian Companies (Amendrnent) Act, 1936 (XXifof 1936). 

(c) Private companies are projubited from inviting the jnililic to subscribe 
to their shares, or take up their debentures. 

^ • 

Matters Pertaining to the Starting of New Banks. ' . 


We now pass on to tlic consideration of certain important questions wiiich 
arise in eonnection wjth the promotion of new ixyiks. 

Rf.stkictioxs KiiCARUlNG NAME — Tlio law (locs ilot f.iy dow'n any lestric- 
tion as to the selection of ih'- name of a company except, that firsfly, it should 
not be similar toor identical wifh that of acompanj^ already in existf nee, unless 
the company in existence is in the course of being dissolved and signifies its 
consent in such manner as the Registrar of Joint Stock Companies requires ; 
and secondly, a comjiany shall not, be registered by a name which contains any 
of the words " Crown,” " Emperor ”, " Empress ", V Empire ”, " Imperial ”, 
“King”, “Queen”, "Royal”, “Federal”, "State”, "Reserve Bank”, "Bank pi 
Bengal”, "Bank *,f Madras”, "Banf: of Bombay", or such other words as 
may suggest .or are calculated to suggest, the patronage of His* Majesty, or of 
any member of ihc Royal Family, or any connection with Ilis .Majesty’s Gov- 
ernment or any department thereof, except with the previous consent in writing 
of the Governor-General in Council. Nor, jnay any name contaili the word 
“ Municipal ”, or ” Chartered ”, or any 'ojhhcr word which suggest!}, or is cal- 
culated to suggest, connection with any Municipality pr other local authority, 
or with any society or body incorporated by Royal Charter. The'provision 
with regard to the use of terms ‘‘Federal", ‘‘Sta(e", ‘‘Reserve Bank", ‘IBank 
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of Bengal”, ”Bank of Madras”, and "Bank of Bombay”, however, does not 
apply to companies registered before the commencement of the Amendment 
Act of 1936 (section 11 (3) of the Indian Companies Act, 1913, as amended by 
the Amendment Act of 1936). 

INCLUSION OF WORDS " BANK ”, " BANICER ” OR ” BANKING COMPANY ” 

IN tIie names of companies DOING BANKING BUSINESS — In the proposals sub- 
.*\>ittcd by the Reserve Bank of India for a special Bank Act it is suggested that 
after the expiry of two year» from'the commencement of the proposed Act, 
no comp^ny'shall carry on the business of banking in British India unless it 
uses as par4. of its name at least Sne* of the words ‘•bank *, ‘ banker ‘ or 
‘ banking ' and cycr)^ compatiy which uses as part of the name under which 
it carries^ on bif^iiicss any of the words ‘bank', ‘banker' or ‘banking 
shall be decm^l to be a banking company and shall be subject to the provisions 
of the proposed Act as such. ^ 

No INJURY TO AN^J-:xisTiN(; coMP/fNV— As regards the first restriction, it 
may be mentioned thjit a mere similarity in name is not considered a sufficient 
ground for refu'^al to register it, provided the u^ of such a name does not injure 
^ the business of the exisdgg hiTn or company. Thus, if the narnp of a proixised 
bank is similar to that of a company not engaged in banking business, there 
can be no objection to its registration as a bank on the ground merely that it 
bears a similar name. 

A SUGGESTIVE NAME — Leaving aside the*legal restrictions regarding the 
name, it is desirable that the name should not ouly^be simple and easy to 
remember, but also indicative of the particular branch of the business in which 
the proposed bank is going to take a predominant interest. For instance, if 
the proposed tank is started to finance #industnes, the word ‘‘ industrial ” 
should form a part of its name. 

(.'apttal — S ection 277(1) of the Indian C'ompanies -(Amendment) Act, 
1936, until the amendment of the 7th March 1944 referred to below, contained 
oiil>^ the undermciitioiicd provision in regard to the capital structure of a bank- 
ing "company. 

" Xotwitlistandiiif? aiiv thing contained in v^clion 103, no banking company, 
incorporated under this after the com«:icncement of Ihis Act, shall commence 
•business unless ^harc* liave been allotted to an amount sufficient to yield a sum of 
at lea^rt fifty thousand rupees as working capital, and unless a declaration duly 
verified by an affidavit ^igned by the directors and the manager that such a sum 
has fteen received by way of paid-up caintal ha^i been filed with the Registrar.” 

The amendment of the 7tli March 1944 Section 277(1) reads as follows : — 

” Notwithstanding aindliing contained in Section 103, no banking company 
iiicorpoiMtod under this Act on or after tfie 15th day of January, 1937, shall com- 
mence business uiiIcSs shares have been allotted to an amount sufficient to yield a 
sum of .it least fifty thous.ind rupees w'orking capital, and unless a declaration duly 
verified by an affidavit signed by the •Erectors and the niiifiagcr that suclf a sum 
has beeif receiveij by way of paid-up capital has been filed with the Registrar.” 

“ N* banking company, whcthci* incorporated in or outside British India, if 
incofporat**d on or after the 15th deiy J anuary 1937, shall, after the expiry of 
twet years from ^tlie coinmfcncement of the Tadian Companies (Amendment) Act, , 
1944, carry on b*usiness in BrAisli* India unless It satisfies the following conditions 
nawely : — • 

(a) thatgthe s*ubscribdd capital of the company is not less than half the author- 
iztd capital, ^nd t^e paid-up capital is not less than half the subscribed 

• capital, and • | 
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(d) that the capital oi the company consists of ordinary shares only, or ordinary 
shares and such preference sinires as m«iy Jiave bccMi issued before the 
coniiiieiiceinent of tJie Indian Companies (Amendment) Act, 1944, only 
and 

(t) tliat the votnijT iiglits of all shareholders are strictly piopurlionatc to the 
contribution made by ^he shareholder, whether a preference sharcnolder 
oi an ordinary sliareholder, to tlie paid-up capital of llio company.” 

In ilic proposed bank bill, tfic follwing further provisions lutyc been 
nade : — , * ^ 

r • • 

“ 1. Notwithstanding; anything contained ir^scction 103 of the Indian Coin- 
]umes Act, 1913 (VII of 1913)* no Ixtnking coinp.iny in exi?;tcnc# on the 1st day of 
January 1945 shall after the expiry of two \ears from the coAineiiccnjent of the 
Act cairy on business in British India, and no other banking coin^)tiny sh.ill after 
the commencement of this Act coniineiK'o or carry on business in Britwh India, unless 
it has a paid-up capit.il and IcseiAc- - 

• • 

(/) of not less than t\fenty lakhs of rupees, if it has a place ot biiMiuias in India 
outside the ]irovincc in which it has its principal plate of business or if it Jias 
Its piincipal place tif bu?.incss elsewhere in India than in Ih'itisli India, or 

{li) in a case to which clause (/) docs not apply, of not less than — 


(a) h\ c lakhs of rupees in ro'.pcct of a place of bftsiness at Boinbat or Calcutta, 

])lus 

< 

{1) two lakhs 9,1 rupees in lespcct of eac*li town (other than Bomliay and Cal- 
cutbv) having a population ol o\er 100,UUO fn which it has a place ot busi- 
ness, plus 

' (t ) ten thousand rupees in resjiect ol e.ich pKjee ot business ^.‘Kculiure ; 


ProNided that mi the case of a banking company to which only sub-clause {l) 
ol clause (n) is applicable the miijimim amount of paid-up Ciipital and reserve for 
the purposes of this sub-sedion shall be one lakh of rupees. 

I 

Provideil further th.it no banking company shall be required to ha\(‘ papl-up 
ajiital and reserve exceeding twenty lakhs of rupees. 


2. bankiii" compariy im:^'7rpo:ateil elsewlicre than in P.rititli India or the 
Vnited Kingdom .sball Ixj deemed to have complied* with tlic pro\isioiii ot sub, -section 
(1) only if It keeps depodlcd with tlie Kc.scrve Bank an amount not le^s than the 
iijinimum amount ol paid-up capital and re.scrvi, retjuired in its case under thafc 
sub-section eith(.*r in casii c,r in unencumbered appilivcd securities or pi.rtly in cash 
*tnd partly in such seer ri ties.' 


3. No banking company, whether incorporated in or outside British India, if 
incorporated (iii or .after tlie I5th,day of January. 1937, sli.ill after the 30lh day’ot 
June 1946 cari> on biisiiie'.s in British India unless it ^satislies the iollowing condi- 
tions, namely ; — 

• r 

(a) tliat llie'substrfbed capital of the company is not less than liaU the authorised 
c:^nt;d,an(l the paid-up capital is iiotless than half tlle subscribedcajiital, and 


(t) 


(0 


that the c.apital of the company consists of ordinary share*; only* or ordinary 
shares and such preference shares as may ftave been issued before liie 1st davof 
July 1944 only, and % « • ‘ ^ 

♦ «, • 

that the voting rights of all shareholders a^c strictly proportionate to the con- 
tnbution nude by the shareholder, whether a prefertnee shareholder or an 
ordinary Mi.iicholder. to the paid-up capitaU‘f the company.” 
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Population and banking capital— In the United States of America, the 
minimum capital of a bank seeking registration under the National Bank Acts 
is fixed as follows : — $25,000 for places having not more than 3,000 inhabitants ; 
$50,000 for towns whose population exceeds 3,000, but not (S.OOO ; $100,000 
for towns with a population between 6,000 <ind 50,000 pei'sons, and $200,000 
for places with a population of more than 50,000. The law .provides that a 
, b^nk cannot be started in Japan with a ca])ital of less than a million yen, but 
an exception is, however, maejie in the case of small towns with a population of 
less than lOjOOO inhabitants, ;vhere the capital of a bank may be 500,000 yen 
or more* In the case of banks to be smarted in large cities, the capitaUhall be 
such as the finance member will designate, but in no case shall it be less than two 
million yen. Tlk minimum capital required in Canada is $500,000, half of 
which shall have been paid up before a bank can commence business. 

• 

Some relationship between capital ane» reserve ilxd and deposits 
DESIRABLE — While one m^y agree witli,thc view tliat capital and reserve fund 
need not fluctuate with the deposits of a bank it is itbcessary that the law should 
lay* down a minimum percentage between capital ^and reserve fund and the 
deposits. This view seems to liave the support of the leading hhiglish banks 
* which have from time to time raised their capi t al so as to give adequate security 
to the depositors. It is, however, not suggested that every increase in the 
amount of deposits held hf a bank should be accompanied by a corresponding 
increase in its capital and reserve fund. ^ 

Other CONSIDERATIONS— From the above, it wjll be clear that the larger 
the population to be served, the greater should generally be the capital of a 
bank. Of course, in addition to the cpiestion of population, other fact(^*s such 
as the class of customers a^bank is likely to have and the business tvliich the 
bank propose to carry on, should determine the amount of capital a bank 
shoukl have. 

• 

The fact that the requirement regarding the minimum amount of paid-up 
capital bank must have was not made applicable to bank.^ incorporated 
bcfdlie the 15th January, 1937, did not find favour with some bankers and 
consequcnflily the proposals incorporated in the proposed Hank Act require 
that even banks already started will have^to cdmply with the new provisions 
within two ^cars af/er tJie passing of the said Act. They fail to realize that 
while passing the C^ompanie^s Amendment Act of 1936, (iovernment did not 
wish to give retrospective effect to the provision. 


Minimum pRopoKTioiT between subscribed and authorised capital 

AND BETWEEN SUBSCRIBED AND PAID-UP CAPITAL — With a vicW to stop the 
undesirable practice of floating banks withJarge amounts of authorized capital 
and then commencing business irrespective of the amounts of subscribed and 
paid-up capital the Indian compiuiies (Amendment) Act of 1944 requires 
that no bank^if incorporated on or aftef the 15th day of January 1937,’ shall, 
after the expiry of two years from the commencement of the s«iid Act* carry 
on business ii> British India unless its subscribed capital is not less than half 
tl\p authorised'capital and tlje paid up capital is not less than half the sub- 
scribed cqj)ital. • . . 


Clashes of shares — Althougli banking companies generally have only 
ordinary shares some Banks Were recently floated witii two or more classes of 
share’s — ordinarj shares ot sayJRs. 50 or Rs. 100 each and deferred shares of 
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Rc. 1 each with c(iual voting powers to enable the promoter to have a control- 
ling interest without investing large sums of money. As already stated the 
Act of 1944 lays down that the capital of a banking company shall consist of 
ordinary shares only or ordinary shares and such preference shares as may have 
been issued before tfic commencement of the said Act only and that the voting 
rights of all shareholdei-s arc strictly proportionate to the contribution made 
by the share holder, whether a perference shareholder »r an ordinary shar^^ 
holder, to the paid up capital of tfte company. ,It is, however, to bf noted * 
that the wording of this provision is likely to create some confusion in case a 
bank issues new sharos on which calls»are yet to be made before the'paid up 

amount on such shares comes up to the amount paid on o\d shares. ‘ 

• 

Di:nominatu)x of shakes— As to the division of capital into jihares, it 
will be noticed that, in almost all countries, the old practice of issuing shares 
in large denominations is being gtjivcn up in favour of issuing them out in com- 
paratively small denominations. This js partly duetto 4hc fact that the pro- 
moters of modern banks cdlnpcllecl, whether by law or by necessity, to start 
with a large amount of capital, l^ive to approach for it cvdVi persons of moderate 
means, and also partly because tliey have to enlist the support for the sake of 
business, of as large a number of persons as possible. Peojde also go in for * 
these shares of small denominations readily, as their liability, incase of failure, 
is limited only to the extent of the face value of the sliares held by them. 

Payment of shakes — The laws as well tisjhe practice of certain countries, 
such as the I'nited States of America and Germany^^arc in favour of the pay- 
ment of the whole or the major part of the capital whereas, in lingland, bank 
shares are very seldom paid up in excess of lifty pel cent, of their face value. 
As in othir respects India gcnerally/oUows in the footsteps of England ; Indian 
banks have, in recent years, adopted the policy of^ calling only about half the 
amount due on their shares, while tl^.* balance is kept as reserve liability to be 
made use of in case of lailure. ThXi ( entral Hank of India Ltd. has, like the 
leading English banks, converted its uncalled cajiital into re.serv’e liability so 
as to afford greater security to its depositors, as its uncalled capital will be 
called only in ca^e of the licpiidation of the bank. 

I 

The Directorate. 

ApPOiNraENT - In order that a joint stock company should carry on its 
business, it is the duty of the shsireholders to elect ascertain number df directors 
from their own number and to place in their hands tl^ie control of the concern. 

In this connection it is to be noted that Section 277H of the Indian 
Companies (Amendment) Act 1944 lays down that no banking company which 
carries on business in British India, shall after expiry of two years from the 
commencement of fhe sajd Act, employ or be managed by a managing agent, 
or any person whose remuneration or part of whose remuneration takes the 
form of commission or a share in the profits of the Company, or any person 
having a contract with the company for its management for a pe'riod exceeding 
five years at any one time provided that the period of five years sh^Il, for the 
purpose of this Section, be computed from the- date on which this Section comes 
into force and provided further that any such contract may be rfenewed or 
extended for a further period not exceeding five years at a time if and so often 
as the directors think fit. v .. 
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Often the first directors are appointed by the articles of association and 
the others are elected at the annual general meeting — a certain proportion 
retiring by rotation each year and their places being filled by election. 
Whatever may be the nature of the business of the company, the directors 
mu§t be such persons as enjoy the confidence of those with whom the company 
may have to deal ; as this is particularly true of a banking company, whose 
success depends almost entirely on public confidence, it is absolutely essential 
that only persons who can inspire siidi confidence, should be elected as 
direct6rs. ^ 1 

Representation of depositors on boards — In vjew of the fact that the 
depositors of a bai|kiiig cc^pany have a stake much larger than that of its 
shareholders it'Js considered desirable to provide for the appointment of one 
or more*members on the board of directors of the bank by the depositors. In 
this connection attention is invited to the provision made in the new Insurance 
Act by which policyholders of life insurance companies are given the power to 
elect their nominees ^n the boards of directors oTjnsurancc companies. 

Undiacharged Insolvent not to act as X)!rector. 

Section 86A of tho Indian ('ompanies Act, 1913, as ameiided by the Act 
of 1936, makes it on oilence, punishable by imprisonment for a period not 
exceeding two years an^/or line not exceeding one thousand rupees, for an 
undischarged insolvent to act as director, managing agent, or manager of a 
company. The application of this section e.vtends to companies incorporated 
even outside Britisli India, provided they have witliin it an established place 
of business. ' • 

Pecuniaky and otfiI’K ()L'ALIFI('A'1ions - A bank director,*’ ijays Gilbait 
(The History? Principles ifnd Practice of*Banking, by J. \V. Gilbart, Vol. I, 
p. 397), should be in good pccnniarypcircumstances. It should be a most 
wholesome regulation, were it st ipulatcd iu all deeds of setUement that no bank 
director should be privileged to overdraw his account. The great facility 
which directors enjoyed of raising money by overdrawing theiM:)ank accounts, 
has in some instances resulted in extensive commercial disasters.” Ihe his- 
tory of recent bank failures in India fully bears out the truth of this statement. 
I'hc pecuniary (lualilication of a directoi^of accompany is to hold a certain 
number of ks share's. /Mtlibugh this is by no iiK'aiis an important qualilication, 
it*is alwa^fc; rccpiired on account of the well recognized principle, that a stake in 
* the undi^'taking is the b(ist guarantee of fidelity to the company's interests. 
Titled persons should not be appointed as diitictors merely on account of their 
titlc.s. A well-known dc^Tor, who was on the top of his profession, accepted 
the chairmanshi}) of the board of directors of a bank, and it is no wonder, the 
bank had to close its doors, because, although fully competent to examine the 
pulse of his patients afld prescribe suitable medicines, lie was neither (]ualified 
•to feel the pulse of the money-market, nor able to supervise the work of those 
who were managiiif^ or, as in fact, mismanaging then^ankT 

Mixtdre of special and non-special minds-' To quofe ]\Ir. Bagehot, 
” One of the iqost sure principles ” to be kept in view at the time of appointing 
Aiitable •persons as .director^ ” is that success depends on a due mixture of^ 
special ftnd non-special minds— of*minds wliich attend to the means, and of 
mind9»wiiich attend to the end. I'he success of the great joint stock banks of 
London — the mc^t remarkaWe achievement of recent business, has been an 
of th^use of this mixture. These banks are managed by a board of 
• I 


exqfaple 
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persons m4^>ily not trained to tlie business, supplemented by and not annexed 
to, a body of .s]M*ciall\’ trained officers who have been bred in banking all their 
lives. TIiosc mixed Ixinks have quite beaten the old banks, composed exclu— 
si\'ely oJ pin e l^uikers ; it is found that the board of directors has greater and 
nuiro dexiiqe knowledge, more iniyght into the wants of a commercial commu- 
nity. know.s when to lend and when not to lend better than the old ba*ukers 
wlio had neN'er Jixiked at life, iweept (uil of Ixink-windi^ws (English Consti- 
tution, 2n(I ediiion^ ]). 197). Thcj^' wordsare as true to-day, as they werctTl* 
Bagehot ’s day. f • 

Spfli.vllv orAwriFi) dikl'c TOKs»FOKsi»i riA*LisKD BANKS —Besides having 
the general qnalilications, t /:., sound judgment, 4 )nidenc.e, sagacity, common- 
sense, >iriet integrity and uprightness, the directors should be well up, in 
particular, in the business the bank proposes to take up. For instar^ce, if the 
bank pn^po^es to take particular interest in linanciug the textile industry 
person'^ having connect iim \vifh that industiy will be most useful, provided 
they satisfv the other requirements. 'Being more in tcnicli with tlie leading 
textile concern.s. thev w ill luive a fair knowledge of the financial position of sucli 
conct'i ii':. 1 1 a bank’s biwines-t exttaids ov(m- a large area, it is desir.able fliat 

a^ far as possible th(‘. mo^t important centre.sin that area should be repre-^ 
sented on ilie bt^ml of the bank. 

A lUKKl lOK ()1 A liVNK OKDINAKILV XOI H ) <U' ON Tilt: BOARD OF ANY 
OTHFR RANK — It is geiierallyVonsiderecl undesiralile to have on the directorate, 
pcrson> who are directois of ihore than one^bank. In the Tnited States of 
AmeruM . ilie ( layton .V't of 1914 forbids this "inter-locking of directors.” It 
provides that iier'^oiD sliould be a director or other officer or employee of 
move t^Mii one member bank of the Federal Resei ve System, if such a bank 
has deposits, capital, and sip plus, iiggrcgatiiig tt) jnore tlani S^nilliim dollars. 
Rule d9 (2). Scliediile II of the Imperial* Bank of India Act of 1920 (XLVII of 
1920) as amended bv Aiu 111 .d' 19:fl, lav> down : 

\o j).-i HI i)« <m.aiin‘(l to M r\c .i'' .• dirtetor "i .is .i iiu nilvr ol .i T.oc.il 

’< ol iiolfU I’lM.' fiiiwi- ni ilirntoj, ])n)\iM*>n.d (liH<ior, pKHiKacr, agent t)r 

1 (»1 ..i.\ B'hu s|o( r <*i IkimiilC .i iVaiicli or ^igcncv in 

Ill'll TiK ii, (,i Dnti'li Jjiirni.i or about to bo esl.iblisb.eil to 

'.<■ 1m. Uj b or ,1;./ pi \ in Dnti'J: Jiiib.i or r»iiti^li I'liinn.i. ProM(U‘(l that tins 

•! .iaii.'t mi 'luilj not .(•CpL :in\ prison Ikiiil: a (liru.lor u jf>iiit stock 
y''' 1^ iKMiuiuiltd a dins for under llu* juo\i^ioii of < Uiusc (iv) ol 

-uii -i • tuMi . 1 ) <.| vfi tiun US, 01 if In .1 >.d.iii«‘d o 1 tic:o^^)^ tl».* ('row if, not siion.illy 
. Cl .•!!'.■. 1 In »i,i . \r i. or b\ t)!<‘ C i*iiiral ( Mncrninrnt, toser\casa Ji*cmbcr. • 

Mniilai lv -I'nioii Hi r,l ilir Re>cm‘ Hai.k ..f India Act 1934 (JI of 1934f 
disqualifu ^ a person wlio i> .i director ot any bank other than a bank which is a 
.society regi-^iered or fleemed t<j be registered under the Co-operative Societies 
Act, 1912 (11 f)l 1912; or any oilier law^ for the time l)eing in force in British 
India relating to co-operative societies. 

L Ni)i>iRABiUTv. OF intkkua kin(; DjRFf'TORs. — Tlic I'casoii for deprecat- 
ing tlie interior king ol directors is sirn^de. It tends towards division of interest 
and nta), r'\ei; lead tn tlie sacrifice of the interests of thconc for the benefit of 
the otliei . I lie leason for excluding from tlic Central and l^^cal Boards of 
Cential Banking iiistitntions, wherever they ^exist, persons •connected with 
other banks is ditiei cnt. The main function pf a Central ^kinking institution is 
to rediscount the bills held by its member banks and it will not have, pnfettered 
dis''retion , which it mu«it have to accept or reject the paper, if a director of a 

member bank is aiso its director. It may lead to unfair tfeatment aSid all its 
concomitants. “ - 
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Legal position og directoks — It would give a very erroneous idea of 
the position and functions of directors to speak of them as merely trustees 
except in a modified sense. Rather, they are ** commercial men managing a 
hanking concern for the benefit of themselves and the other shareholders." 
Theyjiold a legal position which is partly th^t of the agents^ and partly that’ ot 
the tjrustees. In allotting and issuing shares, debentures and stock, making 
calls and passing transfer of shares, they act as trustees for the shareholders, 
•wiiile in conducting the business of.the bank they act as i^ts agents. In thi> 
latter capacity they can bindlthc bank only for such transactions as arc not 
•ultra 7)ires the bank. * ^ ^ 

Discretion of •directors— Generally speaking, every company and 
especially a bankmg company, has one main object, with several minor onc> 
clustering *aronnd it, for the easy attainment of the main object. But in the 
absence of an* expressly stated provision in the ^object-clause of the memoran- 
dum, it will be ultra vir^s the company to iindcrtaka to do any kind of business 
not provided for in the mdVnorandum. ‘Towards the end of the object-clause, 
lh(‘»» is often found a general proviso, c.g.^ " and to do any other kind of busi- 
ness that tlio directors may think proper." Such if clause is essential, as the 
•directors must have a free hand and a wide discretion to deal vv4th the exigen- 
cies of the commercial situation and to extend and consolidate the bankV 
business. But they arc to»use this discretion so long as they keep within the 
limits set by the Company’s Memorandum and Articles. They are not autho- 
rized in any way to undertake work of a naturG different from tliat which the 
company is authorized to do by the main object-clause unless there is an ex- 
[UTss proxision for the same in the object-clause- 'Hie dirertois, as tru^tec'^ 
of the powers given to them by tlio shareholders, arc requin'd to exercis^ those 
powers as carc^illy as possi^>le, in the bcstjutcre^ts of the companyf 

Directors’ Civil Liability. 

'I iiRhi: ivPES — The directors are not to be held liable* for mere errors ot 
judgment, still lej^s for being defrauded ; all that the law requiiiC'S of them 
that-Alfcy shcjiild be faithful in their duties as agents of the company. Thcit 
civil liability may be classilied under the following three heads : (i) their lia- 

liility to those dealing with the bank, (ii) tlieir l^ilulity to the shareholders of 
the bank, ami (bi) their liabiltty to the banifitself. 

^ •To tikAi: dealing witu the bank- Liability under the first liead will 
arise whciP’thc directors of ft banking company enter into contracts which are 
not binding upon the company on the ground of their being ultra vires. Fo! 
instance, if the diroelors ot a joint slock bank take a bullish view of the cotton 
market and make a forward purchase of 1,^00 bales of cotton on behalf of the 
bank, no claim for a posijible lo.ss in the transaction can be maintained against 
the bank, on the ground that it is no part of the business of a bank to speculate 
id cotton. Anytiiing done ultra vires t\w bank cannpt be Ratified, evendf all 
its sharc-holddi's arc willing to do so (Irviug v. Union Bank, P.C. 3 CaU 280) 
(285). Such a contract, however, may be binding on the directors who ac- 
tually* enter inTg it, on the ground that a person who induces another to entei 
inrt) a contract with .a third Party by an unqualified assertion of his being 
iiuthorized to act as agent for such tlfird party, is answerable to the part> who 
is so led4;o*makc the contract, for any damages which he may sustain by reason 
of the assertion of <iutl!ority being untrue {Collen v. Wright (1857), 8 El. and 
. Bl. 647). The s4me will lie tlie case, if a director endorses or draws a bill 
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without making it clear that he is acting as an agent of the company. For 
instance, if a bill is endorsed by a director in the following manner: — H. L. 
Avari, Director of The New Indian Exchange Bank Limited, he can be held 
liable to the holder of the bill because the indorsement does not make it clear 
that the director 'acted as an ag^nt of the bank, though’, in case the indorse- 
ment is in fact made on behalf of the bank, he has a right to be indcrrfnified by 
the bank for a casual mistake in indorsing. , 

To siiAKEiiOLDKRs AM) CREDITORS — Lmdcr ^10 sccoikI head, diret:tors are 
liable to the shareholders for any misrepresentntion or any false statement in 
any prospectus or 'report, which they may issue. They make themselves 
personally liable to persons, who, induced by "statements contained in such 
reports, subscribe to the shares of tlie bank. ; Similarly if "a persejn is led to 
give credit to a bank on account of some misrej)resentation ontthe part of any 
one or more of its directors and his money is lost he has a valifl claim against 
the director or directors rc.^ponsible for the misrepresentation However, the 
court will not, as a rule, iiUerfere, with the discretion of the directors hoiK'stly 
exercised, in tlie inanagenienl of the bank’s affairs. * 

To THE BA^'K — Under the third head, directors are lial)le to the bank and 
this liability will arise in the following three diflereiit ways. I'lic ground of 
rliis liability is the element of trusteeship in the ojiice of a director. 

UoY s'tY;i7 profits. Direciors must nor accept presents in or shares, 
or in any other form, from .iny promoter of^he cornpanv, nor must they make 
my profit in theanatier*<)f their ageaicy, without»the knowhnlge and consent 
of their principal, the company (AV Xorlli AusirnliiDi Toritory ('o., Archer's 
Case (li?92), 1 ( li. 322). I'liey must not, in otlier words, put tliemsches in .i 
position in which their duty to tlif‘ bank and tli(‘h' own inteit«t^ clash, or may 
even be suspected (d ''Ktsliiug. 'J'ljey must account to the bank for any secret 
protiis made by tjiem {Alcxjiutcr Aulomiitu I'clcplionc ('oy. (1900), 2 ('h. 50 
(67, 72). ). If, lor e\am[)l(\ a payment is mad(‘ to a (lin‘( tor to induce him to 
sanction a loan to a customer, the bank is entitled to daiiii the nifiiKA’ so jiaiil 
to the director, as money receivi'd by the director for .md on bcludf of th« bank 
and held by him in tin'll for the bank. • 

Fur mi'^iipfropriaiiou and nvsappUcatiim. ^ A din'ctor is lial)le h)r mis- 
appropriation as well as misapj)licatioii of the bank.’s mwne\ . 'An iiW-ancc of 
sHch misajgilicat ion would be tlie payinenl of dividends out of th« share ca.pital 
and if the (liieciois authoiize the ]Kiyment of such dividends, they will be per- 
sonally liable to tlie bank and bound to refund to tlie bank any nujiuiys, so paid 
out to tlic shareluihleis. They will also be h<*ld ‘guilty of “ misfeasance" or 
breach of trust and held liable Ip the bank when they return c.ipital to the 
shareholders nr spend money of the bank in " i ’gging^” the market or in buying 
the bank’s shares, or paying commission for underwriting the shares of the 
company (except^o the extent autjiorizefl by the articles). All who j oil? in 
the act of misapplication are jointly and severally liable, to the6ank to replace, 
the sums so misapplied. Sometimes, the financial position of the directors 
guilty of misfeasance is so liopelcss that both the shareholders 5nd«tlie creditors 
are reluctant to spend money on prosecuting artd bringinjg them to l^pok, theugh 
they are responsible for the state in whfbh hie company fincU it^eW, thanks to 
their mismanagement, manipulation of Accounts, or fraud. Siicfli , directors 
should not, howevcj^ be allowed to go scot free; and nliist J:)c prosecuted in the 
interests of the investing public. • 
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Loss due to gross negligence. Loss due to gross ne gligence of any one of the 
directors may similarly be recovered, in certam easel, from the directors guilty 
of such negligence. The extent of negligence which makes the directors liable 
can be gauged from the following extract from the judgment of Lindlay M. R. 
in Lagunas Nitrate Co. y. Lagunas Syndicate (1899), 2 Ch. D. ^35, where he said ; 
" Thc*amount of care to be taken is difficult tt) define ; but it is plain that direc- 
tors Are not Jiable for all the mistakes they may make, although if they had 
^tnken more care, they might have avoided them ; sec Overend Gurney 6* Co. v. 
Gihh (1872), 5 E.I.A. 480. Their neg;ligencc must be not life omission to lake 
all possible care, it must be niuch more blameablc than that ; it must be in a 
business ‘;en«;c culi)a]fie and gross. I do rfot know how bcT*tcr to describe it.” 

Indemnity void- The indemnity clause generally appearing in 

the Artiejes of ^Association formerly enabled the directors to escape their 
liability in ca»cs of proved neglect of duty, but the English Companies Act, 
1929, has deefared such clauses as void, ('ourtr, of law have been empowered 
however, to indemnify #)r relieve from Inability on sAch terms as may be deemed 
fit, whetlier wholly or i)arfly> ‘T director, manager, officer or auditor of n com- 
pany, who is proceeded against for negligences, default, breach of duty or breach 
of trust or on application fron] such person who has* reason to apprehend that 
•a claim may be made against him in respect of such an offence, 'provided that 
such director or other officer, as heretofore mentioned, has acted hona fide, 
honestly and reasonably arAl ought fairly to be excused. It will not be just to 
hold a director who habitually absains from board meetings liable for the acts 
of his colleagues, because he is not bound to attend all the board meetings. 
Following the English Act, section 86C of the Indian Coifipaiij(L‘s Act, 1913 (VII 
of 1913) invalidates such provisions as may be contained or incorporated in the 
Article's of Association of or in any contract made with a company, calculated 
to exempt or indemnify any director, managpr or officer of the company against 
any liability which, by virtue of any rule of law, woidd otherwise attach to him 
in respect of any negligence, d(Tault, breacYi^of duty or breach of trust of which 
he may be guilty in relation to the company. Tlie only exception engrafted 
on the generality pf the section, is that contained in proviso (c) to that section 
which, Ms aforesaid, read with section 281 provides for relief to be granted by a 
court. , 

Liability of direc toks under the Indian^ Comeantes Act — T he direc- 
tors o^a bank regist^ered, under the Indian i ompanies Act, 1913 (VII of 1913) 
are^ilso liaise under the following provisions of the said Act : — 

u * 

l^MLrnE TO ruT sign hoard — Section 74 (1) provides that: If a limited 
company <locs not ]xiint or allix, and keep, painted or aliixod, its name in manner 
directed by this Ad, it^hall bo liable to a lino not exccediiig fifty rupees for not 
so pointing or aKixing its name, and for every day during which its name is not 
so kept iwiuted, or affixed, and every officer of the company, who knowingly or 
wilfully, authorises or permits t lie default shr.t’ bo liable to the like penalty. 

lisK OP iHE fulL NAMic OF THE COMPANY. — (2) If aiiv' officer of a limited 
t ompany, or any piTson on its ludialf, uses or aiitliorises the use of any seal 
pur[)ortiiig to be a seal of the companf whereon its name in; not so engraven as 
aforesaid,* or issuvs or aiiihoiises the i.ssiic of any bill-head, letter-paper, iioticc, 
advertisement or otlicr oflicial publication of tlio company or signs or authorises 
to be.sigifcd on beluilf of the company any bill of exchange, hundi, promissory 
note, indorsement, cheque pv order for money or gooils, or issues or authorises 
to bA issued any bill of ]^arcels,^invoice, receipt or letter of credit of the company, 
whefein its name is not mentioned ifl manner aforesaid, he; sliall be liable to a fine 
fixcecding five hundred rupees and shall further be personally liable to the 
holder of any such bill of e^cliangc, Imndi, promissory note, cheque or order for 
.money or g^oSs for the amount thereof unless the same is duly paid by the 
. co^gany. - • 



66 


BANKING LAW AND PRACTICE IN INDIA 


AmO[’NT> or SUHSTKIIil'D AM) PAW-Vr CAPITAL TO TIE PUPLISUm WITH THAT 
OF AvrHORiFFO ( APiTAi — SccHoii 75 (1) : Short' nil V iiotiro, ndvcrtiscment 

or other ohicul jnibliration of a company contains a sfatcnicnt of ihc amount of 
fJic autlnuisctl ca]ntal of tlie company, siicli notice, advc rlist'nuMit or other official 
jmhlication sliall also contain a statcmci.l in an c(|nallv pioniinent position and 
• in ct|iitil]\ t onspicuoiis cJi.ir.ictcrs of tlic anionnl ol tlin •c apital which has been 
MiU-cribccl and the amount pafd up. • * 

(2) An> coiiij>anv ^^huh makes def.iiilt in c(nn]dying witli live requirements 
of this section .ind e\erv oiiicer of the company who isirknowingly a party to the. 
default shall 1;*' liable to a fine no't exceedMii’ one thousand rupees. , 

R\ji i nr lo jioi n annual genprai mei^iings once a year — S ection 76 
(1) z/'/f/ A general meeting of jeve^y company shall be held nith^n eighteen 
months Irom the date of its incorjinraluJii and thereafter once af lefkst in every 
\ear .iiul not more than fifteen months after *llie holding the last preceding 
geneial nueting [and if not so held, secticm 76 (*2) makes tlu« ctimpaiiy and every 
(‘Incer of the comp.iny who is knowingly a jiarty to the def.iult liairu' to a fine 
not exceeding live Imndred rupees When dcdaiilt has been m?ide in holding a 
meeting of the i om]'.an>,, in acccndancc* \\ith the provisions of !-ccl!nn 76 (1), 
the court by Mitue of*, section 76 f.'t) ma\, on tlie .ijjjilication of any member 
of the «.ompain , « all or (lirtcl the c.dling ol a general nueting of the tomjxiny]. 

Regis u.K or mokigagi s and charges— Set tioii I'iMfl) ihu /. : l-'very t onipany 
^''iiaJl keel) .1 regisitr >1 mortgages and enter therein all mortgages and charges 
sptcillcidh alfccling p.r(»pert\ ol the (umpan\ .nid^all lloating charges on thq 
nndertak^llg or t'li an\‘ projeily td the coinjiaiu, giMiig in e.u li case a short de- 
scuption of the properly inoitgigeil chaigtd, tlu' aiuimnt of the mortgage or 
iliaige and (e\icpl in the * a^e of sc< uiilKs to beaif i) tlie names of the mortgagees 
Ol j'eTM'iis i iititled lJiOUt<' 

il’,' Tf <in\- tliiHcioi. miviLigei or ollicr oDud* ol the eompany knoANingly and 
villnlls autlioiuds oi j'crmits the oniissioh (d am enlr\ H*<|iiiied to be made 
in pnisuanee ,pt tin*'. >04.11011, lie ''iiall bi* liable lo a title not C“\a eeding live’ hundred 
juiu , 

FAIJ.rKL rt) ( UMPLV WITH THh LHCtAL KI'gVIKrMkNTS OF A BANKING 
COMPANY — Every director d^r othef oMiccr of a haifking company, who is know- 
ingly or wilfully a party to the dcSarult in complying with the requirements of 
tlic following section^ of the liifKan ('oiiqianies Act, 191B (\TT of 1913) as 
amended by the Amendment Act, 1933 (X2\ll of 1933) is liable to a fine not 
exceeding Rv;. 500/- for every day during whicli tlie default eontiniies> -- 

(1) Provision as regards the maintenanci* of casli reserve- .section 277L. 

(2) Pro\is:on as regards the Ri serve Fund — sectieai 227K. 

(3) Provision I'estriciiiig the aetiv ities of a banking comj*any— sections 

277F and 277 (j. . ^ 

(4) Prov isioii prohiliiting employment of nnuuaging agents — section277Pi. 

(5) Provision prohibiting creation of any cliaige on its unpaid capital- 
section 277 J. 

(6) Provision r(‘slricting the nature of a sulisidiary comi)any- -section 
277M. 

I 

Althougli the directors hav e tlie suur erne control of a bank, its actual 
busine'^shas to be ^Jiit rusted to other officers who are usually full-time employees 
of the bank and therefore it is necessary to consider the qualifications, the 
scope of autiiorify .uid llic liabilities of such officers. , 

II 

General Manager. • 

The term Manager " or " General Manager *' 'is generally used in one 
and the same sense biu is distinguishable from '‘^Branch Manager." ‘ 
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Tlie person who performs the work of a manager is a de facto manager and 
therefore comes within the meaning of the term " officer/' as used in the Indian 
Companies Act, 1913. 

Definition — The. Indian Companies (Amendment) Act, 1936 (XXII ‘of 
1936)r, «\pction 2, clause 9, defines a manager as a person who, subject to the 
control and direction of the directors, has the management of the whole affairs 
, of a company and inclu^les a director or any other person occupying the position 
of a manager by wliatcver nai^e called and whether under a^contract of service 
or not. , 

Qualifications. 

To he a. goRd banker requires some intellectual and some moral qualifi- 
cations. A banker need not be a man of talent but he should be a man of 
wisdom, falcnt, in the sense in which the wo d is ordinarily used implies a 
strong development of fomj one faculty pf the mind. Wisdom implies the due 
proportion of all the faculties. A banker need not be a poet or aiffiilosophcr, 
a man of science or of litci ature — an orator or a statcspian. He need not possess 
any one remarkable cpiality by which he is distinguished from the rest of 
•mankind. He will possibly be better without any of these distmetions. It is 
only ncccs'.jry that he should possess a large portion of that practical quality 
which is called commonsen.^e. Banking talent consists more in the union of a 
number of (pialities not in themselves individuj.lly of a striking character but 
rare only in their combination iruthe same person. It is a mistake to su])pose 
that banking is such a roufeine employment that it rcqdires ^either knowledge 
nor skill. The number of hanks that have failed within the last fifty ygars is 
siifllcicnt to show that to be a good banker requires qualities as raijj and as 
important as tlTi)sc w'liicli arc^nccessary to attain eminence in any other pursuit" 
(The Logic of Banking by J. W. Gilbart).^ 

General QUALincATioNs — Generally, dt may be saidj:hat the manager 
of a bank should, as far as possible, possess in addition to having practical ex- 
perience and theoKitical training, all the good (pialitics of head diid heart, in 
ordei to do justice to the re(]uiremcnts of his important position. However 
great the tochnical knowledge and however wide the experience a bank manager 
may have, it is the way he makes use of these^nstruments,, which will prove him 
to be cpmpet»nt or (gtherjvise. His success, in some cases, may be due to his 
charpiiiig iniuiners which are ^^ard to resist, or a virile and forceful personality 
cttid mental, capacity sure to •mpress those who come in contact with him. Or 
again he may be quick and responsive with a special capacity for active help. 
But the gifts which will mcfkc him certainly a popular and successful manager 
are sobriety, .sympathy, self-confidence and decisiveness, together with a 
powerful personality which de^xjuds on several factors, such as character, per- 
sonal appearance, a cheA ful countenance, cleanliness, etc. It is true that 
cldthes do not make the man, but it is*alscgequally true, that t^icy make all that 
is seen of him, except his hands and face, during the business hours. A pleas- 
ant temperament and 'courteous manners arc qualities which, if possessed by 
the manages, will prove a valuable asset to the bank. 

Essential •Qualities. 

• Beside^ the general qualificati«ns given above, a bank manager must 
possess the following esiiqntial qualities ; — 

Business-lihe *AND IMPARTIAL — Absence of bias, religious, social, or 
■political, is* essential and wfiflat having regard to what human nature is total 
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absence of such bias may not be obtainable, a bank manager must always 
remember tliat the religious, social, or political views of his clients are no 
concern of liis : nor must he show any favour to his friends. He should as far 
as possible t reat all customers alike and should not be afraid of any one of them; 
nor should he jdaOe himself under undue obligation to any one. He should be 
honest in intention as well as in fact to all his customers big or small, rich or 
poor, shrewd or ignorant. ^ 

Quick TO jmcT - and prompt to act — A bank manager must always be’ 
quick to perceive and vigilant to nott*, every clijiige in the circumstances of his 
customers and must* take care to supprcNS the sliglitest tendency towards laxity 
on his part. Despatch is the soul of business, and “Hc,who hesitates is lost,'* 
is wonderfully true in the banking profession. He should bo*' capable of saying 
''yes’* or “ no*' : and should not try to evade the issue on the" ground of 
mature deliberation. Hut this does not mean that if the manager is in doubt 
as to the safety of a transacUon, he should be afrakHo express his opinion. 
Rather, he should give the,.bcnclit of doubt to the ‘hank. 

Disc retion and c'ouKTi'sy-^ -Another quality whidi the general maitiger 
of a bank slu^uld have, is reluctance in giving advice on a subject in whic h he is 
not fully competent. In fact, he is under no obligation to advise, but if he 
takes upon himsi'lf to do so, he will incur liability in case he does so nc^gligently. 
Similarly, when he has to reply to an enquiiy from a fellow banker regarding 
the finaiici.il position of his customer, he must be wry careful that he gives no 
opportunity for any action behig brought against him, for misrcqirescntation or 
libel, by the eii(|iyring*bank or the customer respectively. He should scru- 
pulously careful in meeting such situations and his letters and reports should 
as far as ])ossible, be concise, ck'ar .aiicl courteous. He should not sacrifice 
either lucidity or c'ourtosy.on thq altar of brevity. , 

Delegation of work- -He .sli^mld be able to control the stall and act 
through othcr.s. .To carry on th« inanagoment efliciently, he has to depend 
upon cajiablc assistants and clerks ; he shouhl therefore be al)le to choose suit- 
able assistants to whom he can delegate duties of detail, »>incc his mind and 
energy .sliould be free to deal with the larger questions of policy. A general 
manager cannot be expected to attend to all sorts of things ; his ownd ime should 
be available for work of an tnipuj-tant nature, lie has under him a chief ac- 
countant who looks after the accounts, and snpeVintendentsin charge o^f differ- 
ent departments ; he has to get work done by them and to .snperv;ise the vimrk- 
ing of the whole net-work of branches, which may he spread over a large area. 

Professional loy.ai ty— •T.astly, he should cultivate most cordial relations 
with his rivals and be very loyal to any nnderstaneVing he may liave with them. 

Defects to be avoided. « 

IxDiccrsroN — It must also be remembered that the manager of a bank 
should be free from certain defects. FirMy, he should bi* free from the habit, of 
being indecisive, a^, notbnly the ensfomers of a hank cannot affprd to lose their 
precious lime, but aKo because he will find it impossible tti get through his work. 
Forinstance, if a bank manager is unable to make up his mind ivithin a reason- 
able period about the propr^sals placed before^ him, the work will go on accu- 
mulating, and til is will result in his being compelled cither to decide |ibout them 
without proper consideration, or to curtail his business. * 

Lack of finality — Secondly, he should not lack m liipincss of hj^ opinion. 
It is not at all desirable that when he has dcciclcd against the «ntertainmont of a 
particular loan application, he should on the peiljilasion jof his customer, change 
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his mind and grant it. Not only will this lead to considered opinion being set 
aside in favour of persuasion by a customer, but will also result in the waste of a 
considerable portion of his precious time, as the customer will put forward dif- 
ferent arguments and pleas in order to change the manager's opinion if it is 
known to the former the latter is not firm in his opinion. * 

Scope of Authority^ 

Can, BIND AS AGENT— -The general manager of a bank its general agent. 
In the exercise of his authorit j he is controlled by the directors. However, he 
will bind^^hc bank by his acts, not oniy when they fall w^hin the scope of the 
authority given to hinj but alj^o when they exceed the authority, provided in the 
latter case they dke within the scope of his ai')parent authority and the party 
claiming flic benefit of those acts has no knowledge of the restrictions placed 
upon the authority of the manager. This view is supported by the following 
remarks of Sir Montague Smith J., made in Bank New South Wales v. Owston 
(1879), Ap]). Cas. 270 (589)i: The duties of a banK: manager would usually be 
to conduct banking business on behalf of his employers and when he is found 
so acting, what is done by him in the way of ordinal ry banking transactions may 
,be presumed until the conTaryis shown to be within the scope o^his authority ; 
and his employers would be liable for his mistakes and under some circumstan- 
ces for his frauds in the management of such business." 

Criminal acts- The (piestion'of the liability of a master for the criminal 
acts of his servant is not free from doubts. On*thc one hand it is said that the 
mere act of committing a oriine, or in any case a serioiiB crime, terminates the 
services of a servant and consequently such an act cannot be regarded as within 
the scope of his authority (/)cr Collins M. R. in Chertive v. Baihy (1905), f K. B. 
237, at p. 241)% This view^ however, appears tQ be contrary to tlfb several 
decisions by which employers have been held liable for the criminal conduct of 
their employees. Moreo\'er since the dectiyon of the House of Lords in Lloyd 
v. Grace Smith cS- Co, (1912), L.A.C. 716, it is doubtful whether any distinction 
can be drawn beUveen a tortous act of an emiiloyec which is, not criminal 
and that whicli is. According to Mr. Chorley (Law of Banking by R. T. S. 
Chorley, pa 305) the test to apply is to ask the (piestion whether the particular 
act under di.scussif)n would normally speaking, and apart from the fact that in 
this piyficukw occasion it wa:? criminal, be \fithin the auHiority of the servant. 
In Qisc of t^c reply Lcing in the aflirmative the employer would be liable. By 
the applicijtion of this test i? will be found that a bank could seldom be held 
liable for larcenous acts of its employees but it might be held liable for fraudu- 
lent conversion. • 

Liabilities of General Manager* « 

The Liabilities of a general manager may be classified as follows I — 

• For want of due diligence — A manager of a bank is bound to be reason* 
ably diligent ki his office. In ca.se of default he will* be liable to compensate 
the bank for any loss’ it might suffer. Section 86-C of the Indian Companies 
Act, 1913, as cthicnded by the Amendment Act of 1936 makes void any provi- 
sion, whetjier contained in thecirticles of a company or in any contract with a 
company or otherwise, for exempting any director, manager or officer of the 

"company,®. from indemnifying him against any liability, which 

by virtuf^ of any njle of law, would otherwise attach to him in respect of anjr 
negligence, defamlt, breach of ^uty or breach of trust of which he Way be 
guiltj^ irf relation to tjie comjiany . 
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For secret profits and commissions — The general manager is also liable 
to account for all prolits which lie makes in connection with his duties to the 
bank ; hu- instance, if he gets a commission for giving accommodation to a 
ciistomcr of the bank. The manager will also have to refund to the bank any 
commissit)!! iecei\ed by him, as .for example, for arranging an amalgamation 
of the business of his bank with that of another. In General Exchange Bank v. 
Horner (1870). L.R. 9 Kq. 483, Lord Romilly IM. R. sa^d, “ He was a manager 
bound to consult tjio shareholders’ interest solely and he cannot, in my ojiinion, 
retain himself a pecuniary- luMieiit obtained by h^ni in his character of manager, 
not known to and sanctioned by, the shareholders who employed him.'* 

1"n DKK TH 1-: I NDIAN COMPANIES AcT— Tlic general manager, being an officer 
of a bank, is liable in the same way as its directors, under '‘fections 74, 75, 76 
and 123 of the Indian Companies Act, 1913 (VTI of 1913) as amended (XXII of 
1936). 

The branch manager-— The authority of a branch manager is ordinarily 
conlined to the transactions of the bninch. He luis power to call in money 
advanced by the brancli under his charge, but not sifcli as may have been 
advanced b\' other blanches <.)i by tht‘ liead office. lie should never commit 
the mistake of putting the blaim* of turning down a loan ajqilicat ion on the 
head ollice, wlieii he knows all the time lliat he should never h.i\e submitted 
the proposal. ’ 

Bank Building, Stationery and Appliances. 

P)ANK BCiEDiNc'.— A bank .shouUl have* its pren\ises aci'ording to iN status. 
Tlie biggei a liauK, the grander should be its building. 'Ihis is so, not only 
because a bank building la'ovides a coiuenient and more or les.s a]>eimaiKnt 
place of 'business, l)ut also boc.uisc* an impressive and a m.Lgpifici'iit building 
acts as an advertiseiiKuit. It sliould be within easy access of its i ustoineis and 
preferably in the coii.meiaal centn' ol tJie city, where tin* bank pro])oses to 
caiTV on its busine;s. Looking to tin* sc\eral ad\aiilages and tin' indisixaisable 
nature of a suitable Iiaiik building, it wanild be useless to .iigiu' that I lie capital 
sunk ill th(* premises is unpiulUably mvtsied and remains kicked up wijth a 
veiT "mall relnni. Hankers as .a rule wiite down the value of llien piemisOs 
out of their })rotils. For instaina*, one of the most wduable siU‘s m London, the 
siu* and biiildir.g of the Bank of lOagJand doe^ n< t ajqiear in the^^tatement of 
the Bank of Ibigland’'. a-‘,>el'^ Similaily, the varioiN laiildings owiu'd oy iIh‘ 
Imperi.d B.ink ot India m ildlereiit ])arts of the ciii.nliy, are nu luded in l he iiem 
of dead st(<ck 111 theViank return, liut their book \ . line is \iTy likely below much 
their mark(‘t value, i la: si/.e and tlu' nature lif tlie building dejicud on the 
requirements of a bank and the amount of capii.d it (an spnn- foi ihi' |>inj)(ise 
(the Fundanienlal.s of (iood Ibrnk-Building by Alfred Hoiikiiis). 1 Ik amount 
of money t(i be invested m buddings should in no eas(^ be out of ]iro|iortion to 
the paid-up cajiital and leserve fund of a l)ank. ft may, however, be lemaikot!, 
that in estimating the requirements, ciiu* provision sliould be made foi the ]M'o- 
bable sxpan-ion of the business of tlic bank. 

Stationery- sides ihe usual ledgers, bills receuable aiifl biJN jiayable 
registers, the bank has also to stock pass book:^, che(|ue book.^, t).iying-in-slip 
books, voucher foirns and s(\’cnil oilier^ printed foiins,* c.g., tlu* (viicning of 
account application forms, hums f(jr advising customeis abcjiit re aupts and 
payments, guarantt'c fcjrms, indernnitv forms, etj:., etc., I'lie letter jiaper of a 
bank should bear iis ab.dress, telegraphic address and telepiiofje number ;ilong 
with the head cTficc address embossed at the top. As tlie letterlKN'id is the. 
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background of every letter and is an important factor in the impression it 
CTeates, a bank letterhead should be of good <iuality and dignified in appearance. 
The letterhead as well as the message should command the respect of the reader. 
A good quality letterhead, like a good building and its Jixtiues, is an indicator 
of fin?ineial stability and character. In des/gning a letterhead, it is desirable 
to entrust the work to a high class stationer who specializes in bank stationery. 
.With his experience arftl the facilities avaih^blc to him, he is capable of deve- 
lojiing aMd working out the ideal outlined to him. 

Bank telegraphic code^ — All ];)anks, particularly Jlurse engaged in ex- 
change business, must hav'e a private code of their own. 'I'ln’s is essential not 
necessarily for rcdncifig llie cost of telegraphic and cable charges, but mainly 
to make tjie genuineness of siicli messages certaiji to their blanches and agen- 
cies. After codifying the message, a jirivate word is generally added to gua- 
rantee its authenticity. A private code of this itature is usually kept in charge 
of the highest oflicer o# a ^ank. . • 

Appliances — In liddition to the usual office ai)pliances, some of the leading 
banks in western countries have installed machine.-#, for keeiiing accounts. As 
^the movement toward-, njeclijrnization of bank accounts is gaiijrng in import- 
ance, we pro]iose brietlv to consider its pros and cons, the scope and chances for 
its adoption hy Indian banks. 

hMANciPA'i ION FROM Roi I INI' DRCDC.LRV — Thc i^ld ordcv chcDi^clk yielding 
place to nerc. 'fhe new inventions of tins mecbflnical age, which ari; gradually 
emancipating tlu' world from the age-long thraldorn ol routine drudgery, arc 
now pursuing their way in tlu‘ banks with increasing nV)mentum. Neal, 
accurate up-to-tlie minute* ret'oi'ds are taking tlie phue of the <dd fa^tiioncd 
pen-and-ink h'cjj^a'^rs and ])ass bof)ks. ^ ^ • 

Mechanization of Bank Accounts: * Advantages, 

'fhe following are some of tlu' important ad\ aiitage.s, resulting li'em the 
mechanization of 4)a nk af'coiints • 

IN siAEF, sp.vc > AM) s rATioNER’Y— A bank adopting the nieclian- 
izatioii of hank .u counts, can handle a gieat(‘r V(,lume of wruk with le^s staff 
and open additional br.inclie^ witliout m,ii#rially angrngnting its '^tall. fhe 
resulta#U ecoiToiny oUloot .sji.ice is sine to bring about relief from the congestion 
exis^itig in bank otfu'es. wlu've it is impossible to (‘.\toiul tlu' premises. 'I'he 
number ot desks and jiedostifls recpiii'itl will be less. J>y the use of lU'W ledgers 
the cost of stationery, other supplementary hooks and pass liooks, ma\' bo 
substantially reduced. • 

S.\\TN('i IN riMJC I he customer will be ;J)le to obtain a cr)m}>leie sk o rient 
— showing all tran-^acti(>n,s and the balance to dale- at a moment’s not . e or at 
regular intervals by an. ingemeiit. j'be inevitable lU'l.iys oecasiomd by the 
old system of having to leave the pass l)ooi:s at the bank for«everal \Ylulst 

they were befng wiitliii ii]), wall be eliminated. , • 

Greati^ir accfrai y, and ni:atn1'Ss in ac < di nts All lodgers wall 

be J)alanced daily and with gi-e^itcr speed, accuracy and economy, 'fhe whole 
of the accounting w’oiiv will be cotfipj^ssed by lingering keys, pivs‘,ing buttons 
And manii»ilating swatches, with iniinite relief to the eyes and brains of the 
clerks entrusted watli idiu ine .duties. Human btangs arc liable to iar. Init 
machiucs have ai^irtfalliblc exactitude which can nc\er be siirpas^^ed, iwaai by 
the most ^crnpnloiis of clcrk% | However accurate the w'ork doin' iiiKiei t he old 
system, it can never lx^*so coriect as that done njuler the new^ (Uie, hecause the 
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new system is viiTiuilly a self-lxilancing and self-correcting one. Moreover, 
the work, being mechanical can be very neat and most legible. 

Better training and more liquidity of the staff— Clerks will obtain 
a comprehensiN e knowledge of blinking more (piickly than if they spent years 
in listing, adding clearings and posting ledgers, as in tlie past. Work which 
is mechanical, cpiasi-antomatic and which docs not yivolve a high degree of 
skill, can be roleggled tt) the macllines. The clerical staff thus released, will be 
rendered available for woik for which greater jjlsc of intelligence, ability and 
skill is n*quiietl. T^ie stall will becoinerfiuich more llexiblc, because any clerk 
will be able to use the machines when the regular oi)erations have to be away 
owing to illness, leave or for other causes. i.' 

I 

Disadvantages. 

Reduction in sj afe -The installation of ledger-posting machines brings 
about some reduction in stifll, where iviss books anvreiliaced by statements of 
accounts, as the servict's ol" those em])loyed to write up the ]xiss books either 
from the vouchers or froii; tluvcntiies in the ledger, can be dispensed with.' No 
doubt, while a portion of the displaced otlicen^ iin^v be utilized to meet the 
constantly growing \ohime (d' bank work, there is bound to be a sto|)])age ol 
recruitment during the period of adjustment to the new conditiiui. How'ever, 
as the work recjuired cd' a banker is incessantly increasing in scojie as wadi as in 
volume, the stall thus ieleasi '^1 can be used to meet this iucnaise. Secondly, 
the cliange to mechanization will take a cousideiabh* time for adjustment to 
the new system. , Thiftlly, there is the uncertainty w’lu'tluT* the customers will 
accept the new method oi keeping their accounts 1)3^ the banks. 

In Indfa. « « « 

In the case of banks in ludi;^. the pen has not yet been suppressed by 

machincrv for the folhjwing ic.isoijs : — 

• 

KjvAshns for riJE uackw'akdnfss of Indian hanks in the use of ac- 
counting M?\cHiNi:s — Firstly, Ix^causc India is handicapp(Ti b}'” a belated start 
in joint stock Ixiiikiiig. Very often the cajdtal of Indian banks bears no' com- 
parison to that of w(‘st(Tn banks. The scope and volume of w’orkTiaudlcd by 
them relatively small. * ^ , 

Indian conservatism — Secondly, the innate conservatism of the Indian 
regarding the introduction of complete loosc-lcfif s3'stem, entailmg (h'paVturc 
from the long cstablislK d cu'.tom (d using bound V'dg(‘rs, stands in the w\'iy of 
introduction of mixhanizi^l accounting. Natural jlifbdence and lack of enter- 
prise to changing a ccunplete and reliable book-keeping system for one untried 
and in respect of which no previo^is experience of data exist, has not yet been 
overcome by the Indian banks. , 

Douhtful reception— Thirdly, tliere is the doubt as to Iiow the banking 
portion of (he Indian inddic would •accept a departing; from tike usual form in 
whidh the rcicords of their accounts have been submitted. 

Low' SALAiUED SIAM -Lastly, owing to the comparatively* low .salaries 
paid to the clerical stall of banks in India it may not be always cconomicJfl to 
introduce mechanized accounting. 

Meciianizaiion bound to come — The reason staled above arc ^lot likely 
last long even in the case of India. With the developnoent and progress of 
the Indian joint stock banks, India will alsoisuccximb to the rclen,tlpss tide of 
progress and western mechanized accounting w^hich aj^pears somewhat strange 
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to the Indian public today, will become a commonplace of the future and the 
time is not far when pen-and-ink ledgers and pass books will become things of 
the past. 

Other modern appliances — Besides the accounting and ledger-posting 
machines, tjicre are many other newly invented devices not only to simplify 
but ensure greater sec\*rity to a banker’s work. Among such devices mention 
may be; made of the photo-recording machines wliich provide photographic 
records of batches of cheques |ind other documents, * ‘sorter-graph " for sorting 
cheques and to the use of the ultra- vk)lct rays by means Af which the banker is 
able to liiid out the, genuirfcc from the spurious. “ The filtered rays of the 
mercury — vapout lamp are an absolutely infallible medium of testing bank- 
notes, serairities and letters of credit." 

HI 


Bank Publicity. 

• • • 

Age of puulk ity — In these days of keen competition the person who docs 
not blow his own tnuiijVet must go to the wall. Advertising lias become one 
of the most important means for attracting customers; but what modes of 
advertisement are suilablt for banking institutions has gi\'cn rise to much 
difference of opinion. ^ 

Different forms of hank publicity — It is generally conceded that 
advertising in the newspapers and commercial peiiodicals *is the best form of 
bank publicity. Tluj me!^sage is carried to every reader of the newspaper 
individually and the wider tlie circulation of the medium of publicity, the 
greater is the fikeliliood tIuTt it will bring a larger number of customers to the 
advertising banker. However, there arc^a number of institutions, which, for 
one reason or anotlier, do not depend entiAdy upon the advertising columns of 
the newspapers. In some cases, it may be due to the fact that tbere is no suit- 
able n^w.^'paper cfiTulating in the locality, or among certain classes of customers 
served by the banks. In others, the exorbitant rates quoted by the manage- 
ment of the ncw’sj)aj:)er companies may scare aw^y a bank from making use of 
newspapers. In addition tu the use of ne^vspapers and periodicals for bank 
advertising, •other forms of ])ublicity are also essential. 'Oiere is a sufficient 
scc^c for cAnsideration of plans and schemes, which may be adopted for bank 
^advertisiin^. For instance, •the opening ceremony of a new bank is performed 
largely, if not entirely, with the object of advertising it. Speeches specifying 
the distinguishing fealureS and indicating the facilities provided for its clients 
by the new institution are delivered and jniblishcd in the press. Sometimes 
souvenirs arc distributed on such occasions. Celebrations of bank centenaries 
and jubilees have also a similar object in view. 

(TKCULAit LETTERS AS A FORM OF^BANK PUBLICITY— For the purposC of 
inviting new customers to open accounts at the bank, printed letters are some- 
times adtlj-es.sed to the prospective constituents, individually. The specimen 
letters asking for the opening.of savings bank accounts given in Appendix A, 
Form NeC 19, ct seq, post, will, itis h<)pcd, be found useful. Similarly, persons 
• likely to#open current accounts of give other kinds of banking business arc 
written to individually^ Pay, envelopes, on which there is some printed matter 
impressing upo« ftieir recipients that they should provide for the rainy day, 
are sometimes supplied b)^b^nlts to certain types of customers, such its, indus- 
trial concerns. 
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Monthlifs. grARTFKLiKS AND BOOKS— Most of tlic Icacliiig banks in west- 
ern countries i^siu* monthlies or quarterlies, which, in addition to having com- 
mercial and hanking news, contain articles on commercial and financial (jiics- 
tuais of the day. . There are some banks w^hich publish and distribute among 
customers and prospective constfluents, books dealing with importaiU fqpical 
problems. For instance, the Hanker’s Trii.st ('ompany of New York published 
sometime back, about half-a-dozeji books dealing witlf (piestions pertaining to. 
the jniblic (inam'e.s* of several countries. ‘ • 

K.mi.wav I iMir-rABLES, MAI’S. ('Ai.FxoAKs, Fti'c'.- A number of Ivnki issue 
TiUhvay t iin('-tables,*‘map^. calendars,*' difiries, catal(\t;iKs or (‘\ en .])iu\ses, etc., 
foi the U'-e of their existing and pros])ecli\e cusl^)lners. . Several banks, in the 
I'nited St.ites of America and other countries, collect u'lialilL and useful infor- 
mation about the industri»il .iml C(»mmercial conditions of the world and make 
it available t(^ those of iheir ci^stonieis who have dealings with those countru'S. 
Some banks otter prizes for*be‘'t specimens of corn, coyon^ or sornetliing else 
produced in the localitw « ‘ • 

Window Display. , « 

WvKiofs FoKMs I'lie >ame Ixwic jainciple \yhich go\’erns the window dis- 
play of .1 big stoic, goveins the bank window display.*' 'fhe main obji'ct ol both* 
is to sell the f(n‘mer selling its merchandise and the latter its r\'ice. In the 
ca-^c of bank window (b''j)lay. Ii(.)\\e\cr. instc'ad 'of using l.nh)rs’ dummies 
dre''‘'(’di in clothes ol the latest bishion, well-known ''.lyings and jU'o\eibs art 
diamali/ed. I'or ui'-tance, A'<’f /> Ihc ’iiolf fyitm the doo}\ in.iy be usi’d to 

illustrate the mor.d that by (»])ening a sa^ ings bank •uxoiint with the bank, th( 
w\>U of hunger can be kept f.ir awMV. Heri‘, a hungjy wolf In scandi ol j)i('v is 
CxhibiU'd a> incapabli' of doing any haim to a familv, “-afe bi'luiid tin* walls «)! a 
.snug little cottage with a '^nv>king vhimiiev and witli |)ro\ i^icai:# enough lo l.ist 
them for the whoh* of winter. 

Wdi.x'i Indian ic\nks ma\ do---! he niueli maligned Imaiding h.d)ii ol iIk’ 
Indian peciple, is tlie woi'^t enemy of the banks in India and thi‘\' luix'e iiied 
tludr level he4U tc; discourage it. A bank may exhibit in iu^ windows ‘>n one 
sitlc. a man poiiiing Ks. 5-0 0 into a s.ivin^s box uilli one hand and 1a]:ing 
out , w illi 1 lie oilier hand, Rs. 5-4-0 fiom a hole at the bottom of the, box. On 
till* oiliei' >ide of the window, ti man bnr\ ing a box eoiit aining i nj^ees oi nij)ee 
noti iiu'ler the gioiiifd may be slifnvn : the box'nisls away, tin; rats n inoxe 
rupees .ind nou s iheir holes .ind the man is left aghasT Soini; bantvs iise 
piles of gold bri'.'ks and eoiim of dilterent eoiintrie^ j'or window display'^. -^fag-» 
nified photograpii> of eh« i|Ui;s with remarks ^ueli as “ .\s good as go'ld, bin lar 
safer,” will convey the me-sage at a glanee to any /:asu.il pa^-er-by. .\mong 
the ignorant and illi'.ciale agriculturists, laiUcin lc( tuns would hr UM‘fnl. 
Films about the alroi ilics ot thi’ vilingc money-lender, the ellec ts of his ii>iinons 
r.Ltes, etc'., w'ill formexeelU-nt topic s .-iichasa pea -ant ccmiing home' with .» c ai l- 
load of ready corn nuH'ts the sow^ar, who demands corn in payment ol dc*bts; 
the whole laimiv l<j^ks agii.ist ’ 'I'lie si^wx'ar goes to the c'onrt and^gets a dec ree 
wdiichTea\ e:^ nit destitute and homeless. A soinewhal wiser ]X‘asint 

bcccjines a membe r ol a ( o-opei alive credit socicAy, gets a loan, pays by instal- 
ments, ])n;-pers, and the whole f.nuily is happy. ^ ^ 

iMrFKvrivi-: oi- in juac uv i.x ixpiA^- In view obtlie ab.senelj of bank- 

ing habit among tlic people of India, the mud ol bank pnblic il y ( annc^‘ be over- • 
emphasized and it is, tlieicfore, very desiialde tliat banki; in tins eoiintr/shouid 
not lag I'ehind in dn's m nter. A w'ell <lesigne(l camjiaign of {ipblicily fs t.o the 
banker’s own advantage ; while it will benelil (^n^lomers, in j)arliailar. jt is 
bound to advance the economic and financial interests of fhe caainlry in general. 
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IV 

Bank Accountinfi^. 

Cost accounting — The importance of proper book-keeping cannot be 
over-stressed. It is .generally admitted that accuracy of accounts is not only 
desirably, but essential for the success of a bdnk or for the matter of that, any 
business concern. In these days when competition is so keen, no business can 
.afford to ignore the question of cost. Some persons specialize in Ihi^ branch 
of accoiviting and its importance can be well understood by the lact that 
elaborate^systems of cost accohntirig are being used in diiTerent kinds of manu- 
facturing.and other cojiccrns and tha^ there arc, at prestnt, associations like 
the Institute of ('osts and AV'^orks Accountants, T.ondon and the National 
Association of C^t Accountants, New York, specializing in this Ijranch of 
accounting. It^may be said that a banker neitlicr buys nor sells goods nor com- 
modities ; he*necd not, therefore, worry himsclljwith cost accounting. While 
it is true that a banker ^ocs neither buy nor sell go('<ls, ho does, however, render 
certain services to his constituents, the ebst of which he should lind out in order 
to s^c whether or not a certain customer’s account is a pac ing one*. 

An essential of sound .hank businicss Moreover, accounts must be 
^^ept not only for the pur{)7)se ol finding the cost of an article, or certain services, 
but also for hudiiig the exact amounts owing to and by industrial and commer- 
cial concerns. riiis aspectf is of p»articular im]^ortance as far .as banks and 
bankers are conccrnc.-d, becaus<‘ not only lh(' failure to keep [)roper accounts by 
a banker may allect his credit, biitjt may h nd linn in diflicnilties. Imr instance, 
if a banker’s clerk, who rot'^eivesa cei taiii ^uin of l^/)n^y f(>j' t he credit of A’s 
account, by mistake passo^ the ('iitiy into /»”s account, the baiikiM , mjy, on 
the one hand, l)e unable to rocov<‘r the e\‘*es^ amouni drawn aiul by B 

if B can prove tjiat the wroi\g entry in the ^ass bcxik ini'-led him so a-^ to alter 
his position ; on the other hand, the banktu* may haw to pa\ dania'^* -^ to .1 if 
his checjue is dishonoured on account of his l^al.incc being rcchucd a> a rc'^ult of 
the' above mistake. It may also be stated, that '•'oinelimes^cNi'u l^n-.iiii'-^meii 
depend upon thcirjiank records in the mallei (jl Ihc'ir hnancial ckalin^'.. Nt:) 
banker •can allord to be careless in tlu^ matter of accounting, and tliereforc, 
this department is always placed under a com])eteiit senior officer of a li.ink. 

Objects of keeiunc; proper accounts jjv pA.nks — The c'hief ohjrcts with 
wliich ^ank accounts^ are ^kep?, arc the tc^llowing: --- 

i^a) ToWiavo a clironoloc^cal account of all transactions done by .t bank, 
as a bank i»ust Ii(' able to pftKhu'e sufficient proof of what it does fiaan day to 
day. These nmiiing aceouiits are very impe^rtant. 

{b) To knew the exact ainounls owing to and by a bank. I 'nles^ a bank- 
er knows what are the exact amounts due fi'oin varicnis customers, he cannot 
possibly make demands iipon them. Similarlv . unless a Iiaiiker kiU)W> what 
are the amounts owing hy him to his (;nslomers, he ( aiinot hoiKair their checpies 
and make other p.nymeiits recpiired by thfin. • 

(c) To know its c'xact jiosilicm at all times and thus to line! wiiether or not 
thtj business is»inaking progress. 

• General prinuiplks of* b(X)k-keeping applkabi.k to banks — fho 
general principles of f)ook-kccpin^ gcAtun bank accounting, as much .is that 
of any c^l^R^r kind of businp.ss. fhC rules which goxxun hank acc ounting are 
the saim^for all baijks cfnd thc^'cfore, the general books of records are more or 
less similar. lloWe.ver, the^maryier of recording and the modes of juocedure 
arc essentially matter.*^ ol ci^tftil. 
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Bank records— I t is not }X)ssiblc to give a set of bank books that could 
be used by all kinds of banks. The nature of books is likely to differ with the 
nature of the requirements of a bunk. Moreover, it is not so very important 
ho'w the result is achieved, so long as the accuracy of records and completeness 
of control can be obtained. No cloiibt, attempts arc sometimes made tO sim- 
plify and standardize tlie system of bank book-keeping and generally, iri this 
respect, the lead of a well-managed bank is followed by other banks. Banks, 
keep three kinds of records: — 

(a) Corporate records ; 

(d) Financial records ; 

(c) Statistical records. 

4 

Corporate ret'ords— C orporate records arc those records which relate 
to the corporate life of a bank. These usually consist of (i) share-ledger; (ii) 
shaie-ccrtificate book (see Appendix A, form No. 3) ; (iii) sliarc transfer book ; 
(iv) dividend book and (v) minute boo!;. In the sh irc-wdger are the accounts 
of the \'arioiis shareholclers, showing the several numbers of shares allotted to 
them, their nominal values ilie amoimt paid on them and the entries of several 
shares transferred Inan one acccnint to anothei. The share-certilicate books 
generally havt' the counterfoils of the certificates issued to the different share- 
holders. In tiu' share-transfer legister, the transfers of shares are registered 
and in the di\idon<l books, the ('onuterfoilsof the dividend warrants issued are 
kept. I'ho minute book contains the minutes of the meetings of the board of 
directors of the bank. 

Financial Rkc(UU)S — The financial records ol a bank arc the most im- 
portant ones. They havi* mucli to do witli the daiiy work of the bank. 

'llie following are the principal books used in a bank (see Appendix Cl)- — 

I. Cash Scrtion. , 

1. (.ount<*r ( ash Book oi Received Cash Book or Receiving Book. 

2. ^Received Day Book or Waste Book, 

3. Sectional Cash Hook. 

4. Paid Cash IhxA*. 

5. Coin Balaiic(' B^)ok. 

6. Paid W./^te Hook, t ^ 

7. In (.learing Hook. i 

8. Connti-y ( learing Book (‘‘Out'* and "In"). 

9. Clearing HalaiK e Ihjok. 

10. (.asli Ihilaiice Book. 

II. Bill Section. 

11. Short Bills Book. ^ 

12. Bill Journal or Diaries. 

13. Bills Di.scoiintcd Book. 

• 14. Disc(4unt Ledger and A«cepfancc Ledger. 

• 15. ^Acceptance Book. 

III. Securities and Investments Section. 

16. Securities Register. 

(а) General. 

(б) C ustomers' Loans. 

(cf Stoek Brokers' or other Short Loans, 

(rf) Standing Orders Book. * t t * 
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IV. Customer's Section. 

17. Current Accoimts. 

18. Deposit Accounts. 

19. Loan Accoimts. 

• 20. Loans Cash Book. 

V. Lo5.9 Section, 

21. Current i^ccounts Ana.lysis Book (Debit and Credit) or Short. 

22. Rentals J-odger. 

26. Securities Sold for CnstQpicrs. 

24. ■ Securities Purchased for Customers. 

25. Sah’|ries l^ook. ^ 

VI. .Brandies Section, 

26. Debit Journal. 

27. T.'rcdit Joiirnnl. 

28. Che([ues Renytted. 

29. Chc(jues Received. 

•Staii.stical ki.cokds — A s regards the sWitistjcal records, it should be 
remembered that every Lyge trading concern, in modem times, collects certain 
kinds of statistics in order to obtain accurate infonnation about its progress 
from time to time. For instance, it is the statistics collected by a bank, that, 
enable the banker to see w^iether the bank is f)rogressing or retrogressing and 
ascertain reasons lor the same. Certain kinds oj banking statistics have a great 
educative value. • 

• 

llieir advantages. Much information is gathered by i^ieans of statistics, 
which are summarized for* the use of those who control the business. li> order 
to watch carcf]jlly the w^ork of a bank, it is necessary to classify loans ^deposits, 
income and expenditure. With the help of statistics, the general manager of 
banking corporation will be able to find o'i#t the causes for increase or decrease 
in tJic profits of the bank. It may, perhcf^:;s, be d(‘sirable*to collect statistics 
pertaining to the following facts and summarize them: — 

•(1) New^ accounts opened and the amount of initial deposits. 

(2) , Accounts closed. 

(3) Dej)o.sits received and the amoimt paid out each month, in the 

, various departments. • • 

*(4) Numbei^of c’liecj lies paid. 

(5). Number of chcffucs, bills, and other items collected in each month. 

Unsatisfactory statistics rflating lo ranks in India — Despite the 
great importance of the banking statistics, it is regrettable to note that the 
statistical tables relating to joint stock banks in India, used to be stale by at 
least two years. For example, the tables ffublished in 1936 were those for the 
year 1934. Thanks to ^he interest taken bj' the authorities of the Reserve 
Bank of India, improvement in this*direction has been made not only by pro- 
viding the public with such statistics witliout much delay ftut also by making 
them more comprehehsive than was the case when the publication in cjilcstion 
was issued, by»the department of Commercial Intelligence and Statistics. In 
this connection Vc arc glad to«observc that, as suggested in the earlier editions 
of the hook, statistics relating t# the number of cheques cleared through the 
bankiii|[ olearing houses in India a4so arc being published. We w^ould like to 
see for comparison thc*figurcs of the previous week and preferably also of the 
corresponding w«elc of the previous year being published along with the weekly 
figures. • • ^ * 
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CHAPTER IV 


BANKERS AS BORROWERS 

As already explained, the relationship b(^tween a banker and Ins customer 
IS orcjmarily that of creditor and debtor, the relative position being ascertained 
from the state of the account of the customer. Hence, two of the chief func- 
tions of a banker are th?j borrowing and the lending of money. We propose to 
take up ehe former first. 

as borrower — It may sMciy be said that, in'modcrn times, there 
is hardly any business on a lai^c scale which is carried on entirely with the funds 
of its proprietors/* but iu the case of the banking business, the borrowing of 
money is ^*ssental, for the simple reason that, if a banker is to earn more than 
the mere interest on liis capital, he must borrow binds at rates lower than those 
at which they are to be jent. Of course, banks earn a part of their profits from 
exchange, commissions, etc/, but in the cdsc of almost all the leading commercial 
banks, such profits arii generally a small fiaction of their total profits. The 
major part of their profits is earned by the employment of the funds deposited 
.with them. It is, therefoTC, folind generally that the smaller the* percentage of 
paid-up capital to the deposits of a bank, the liigher is the rate of dividend 
declaied, as will be seen fnvn the statements giv^en at p. 78. 

Forms of borrowing —Bankers borrow ipoiiey by issuing bank notes, 
rccei\ ing deposits, drawing bills of exchange, issuing bonds, debentures, and 
cash certificates. As the note issue function is gene/alfy th-i monopoly of the 
central bank of a country :u\d as the issue of bonds, debentures and casKccrti- 
ficati's, is b\ no means very popular with commercial banks, the main source 
of siii)|)ly oi their l)orrowcd hinds is the reedpt of deposits. This is particularly 
true of banks in India. ^ 

Tssric OF BANK NOTES IN Fngland — Tlic issuc of notes a bank was con- 
sidered to be the iijost important function of banks in England unj:il the begin- 
ning pf.the .second cpiartor of the last century. Till 1825, no joint stock bank 
othei tliaii the Bank ol England was allowed to issue notes in the country and 
consccpiently it was believed, though erronconsl}:^ that the bank had a mono- 
poly of joint — stock banking, • No other joinrstock bank was, therefore, started 
till 183, when the monopoly of note issuc given to the bank was restricted to 
ratlins of d5 miles from London. The success of these institutions proved, 
beyond doifbt, that banks could succeed even without the right of issue. The 
Bank Act of 1844 not only, put a stop to the establisliment of new banks with 
the right to is.sue notes, but also laid restrictions upon the powers of the then 
note-issuing banks other than the Bank of England, and limited the note-issue 
of each of them to its aA;erage circulation during the twelve weeks before the 
27th April, 1844. This did not prcvjent the starting of new banks, as it was 
found that there was a vast lield for baukifig business other tiiaii that of issuing 
notes. Even flic banks, having the right to issue notes, either relinquished the 
same, or lost i^ on account of their amalgamation with other banks having 
London offites \\ihich could not issue notes. Some of the country note-issuing 
badks .surrendered thet right on !hc^ opening of offices within the radius of sixty- 
five miles from London. However, jt* was largely on account of the growth in 
importaAce of other kinds of banking business, that out of the two hundred and 
seventy-*nine banks* otlier than the Bank of England, which were allowed to 
. issue baqk ,notes,*not one hag continued to do so. 
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V, S, A, AND liVRorii — In the United States of America, this function of 
the National hanks has been falling into the background. Although hank 
notes are still used to a large extent in several European countries, efforts are 
being made to replace them by cheque currency. 

India- - In India, before the introduction of the (lovernmcnt ciirrcncv 
notes in 1862, the three Presitlency Banks had the right to issue notes, but .their 
notes, not being j)opular, did not circulate to any appreciable extent. For 
many years, even after the Government of India tookTover the issue of notes, 
the use of paper money did not become popular., largely owing to the want of 
public contidenct* in thi.s foiin of ciirrencv. XA'ith the spread of education and 
expansion of trade, currency notes have begun to play an important part in 
the curroiicy system of this country. Ihitil the Reserve Bank of India was 
established in 193vS there was a strange anomaly in India, in that the manage- 
ment and contnd of credit and curronc3^ were not in the hands of a central bank, 
as has bei'ii the case in most >f the other leading countries. There was a sort 
of diarchy, as tlic control of credit was vested in die Imperial Bank of India, 
while the Cioveriiinent continued to be the siquemc currency authority. Al- 
though at the time of the amalgamation of the tliree PresitUmey Banks in 1920 
it was hojvd that the control of credit and currency would be centralised 
it is regrettable to note that until 1985 nothing of the kind was done when 
the Reserve Bank of India came to be vested, for the first time in the history of 
the country, with a full control of its credit and cuiaenev policy. 

Issi r: OF iioxDs and ca.^i certificatfs by banks — In certain western 
countries, Ciemiany, for instance, .some banks borrow large sums of money 
by the isMie of bonds a'nd debentures, ])ayablc after a certain mimber of years; 
but tin’s irunhod is unknown in hhigland and has not been adojAed, to any large 
extent, by banks in tlie L'nited States of America. In rociait years some banks 
in India have been selling I'ash ceilificates I’layable after time to live years, 
but this method o! bon )wing fluids has not vet assumed any great importance. 

Bank Deposits. 

Forms of DiirosiT.s — In India, bank deposits take throe different forms — 
Fixed Deposits, Savings Bank Deposits, and Current Deposits. 

Fixed Deposits. ' ~ * 

• T 

Explanation The term “fixed deposit s,“ means deposits repayable 
after the exjjiry of a ci i tain })i riod which ordinai'lly varies from tljree months 
to five years, fixed deposits ‘are also received for shorter jieriods Hum throe 
months, but generally for not less than a month. Pn l^liigland, the term “ fixed 
deposit “ is not generally used, as the banks there receiv^e deposits repayable 
subject to seven or fourteen days' notice. In ♦^he. case of fixed deposits, the 
period of the deposit is usuaJIv fixed at the time the dejio.sit is made. The 
fixin^g of the peripd enables the bapker to in\est the money, or, othcrwi.se 
emplpy it in his business without having to keeji a reserve and this is one of 

the reasons why “ lixed deposits “ arc so popular witli hankers in India. 

• 

Ratio bltwfen cl’Rrent and fixed ijeposits — Almost *all bank^ in 
India used to borrow large .sums of monivy by means of fixed deposits ", until 
a few years ago but as all of them did not give, in their balance-sheets, separate 
figures of different kinds of deposits, it was not jiossiblc to state with^ertainty 
the proportion betwecii “current deposits" and deposifti jpayable •eifter the 
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expiry of a ''certain perioer'. An examination of the balance-sheets of some 
important banks, wliicli gave ligurcs of their deposits separately, showed that 
tlie ratio between current and fixed deposits varied from 1 to. 8 to 1 to 4. This 
large variation in tlie ratios was due to sev(iral factors; in the first place, a 
large majority of a bank's customers happened to consist of persons, who, for 
one reason or anotlier, did not make use of the chetpie curnmey ; whereas, a 
large numberofthe cusitomeis ot anotlu^r bank uscdeJicqiies toa large exhmt. 
‘In tlie sgcond place, some banks, as is the case with some district co-o]ierative 
banks, invest their funds in sr/di securities as cannot be easily realized ; tliere- 
lore, they are nol very k(ien to receive onrrent deposits. / However, in recent 
years tlie amount of the demixid lialhlities representing very largely the current 
(hiposits of the (.o^mme^eial banks in India and Ihinna has gone much ahead 
of the am\^)unt of time liabilities which shows that clieqne cuiiency is growing 
st<\atlily as will be seen from the following statement - 
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Erxi'i) Dr.i'osris as invi stmi nis— C vistoiners usually lodge tlieir money 
as fixed deposit^. ”, with banks with a view to Lain inten -A* as well as to with- 
draw the same on^tlie expiry ot the stipulated period, in case they happen to 
re([uu'e*it either for meeting certain e\])ens(‘s or emplovaug it in a more reniu- 
ni'rative m^inner. A good number of the investors in this country preferred 
this form ot investment lo industrial securities, -»of which t]ii;y knew next to 
nothing and i^so as they did hot want to nhi any lisk ot deineciation of their 
capiUd 

• Djcposjt liATics IX fx !)!.>- Except in the case of ” winter season deposits ”, 
wlucfi hanks may accejit during Die season when the money-market gels tight, 
the longer the ])eriod during which the money is to remain with tlie banker, 
the higher i^; the rate of inteiest offered by Ihm. In these days of cheap money, 
banks offer J to per cent, interest on depifsit for tliree to twelve months. The 
rate depends not only npAn the lenglli of tiu' piu'iod ami th(‘ amount deptisited, 
but also upon tlie cri'dit of tin* bank and ^ic state of the money-market. 

lx Ivxc;t..\ni) — Tnduigland the bank rate, by which is meant tlie c/fhcial 
minimum discoipit rate of the ihink of Ivnglaiid and not the loan rate (in which 
s(‘iise the ti^fmis jised in conmxdion with tlie rate of the Imperial Bank of India), 
gov?enis tlA3 deposit rates. I'ill 19'21. English banks used to receive such de- 
posits at one and a half jier ccnt.*belt)w tlie bank rate with certain maximum 
and minitnum rates, but^ in that year, owing to the increase in the expenses of 
maiiagciflent, they reduced the depo.sit rates by raising the difterence between 
■the b^hk. rjitc and their depps^t »ratcs to two per cent. This is generally the 
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case willi London banks, but country banks still receive deposits at one and a 
half per cent, below the l)ank rate. This difference in practice between tlie 
Enj^Iisii lunkv; and the banks in India, is largely dne to the fact that the former 
inwNi then hinds, largely in the discounting of bills, upon which the discount 
rate ejiarged varies with the bank rale, which is usually about a half per cent, 
higher than tlie rate charged for fiist class bills. This form of ernployment of 
hinds by tfie banks in luigland pnables them to rejifiy their deposits after a 
short notice, which, in .ictual practice is giMierally disiienscd with, ])royided the 
cu.stoiiKM’ has no ol^jcctioii to ]iav inteiesl for scien to fourteen days, the period 
ol the iiotaa' R‘<jniiVd to b(‘ gi\en. •In^lndia, on the other hand many banks, 
iin e^i the major ]^ait ol their liinds in loans carp/ing interest at one'to two per 
cent, ai^ove the bank rate ; and thc'^e loans, in practice, ca^'iiiot be easily con- 
verted into cash at short notiic. ( ousequently, it is necessary f(*>r banks in 
Indi^l to require' a longer notjj^'e than i^ tlie case in ICngland. *» 


I.roAL ]’('stti(in- I he legal po^fuion of the -banker in coniu'ction witli 
hxed {I(.j''Oviis is oiu' ol a d«‘])tor wlio is not l^onnd to repay the amount before 
its (I.:,' date Sona' banks to thenisel\(\s (he right to repay deiiosils 

beloic tilt ir inatuiit\- by gi\ ing due notict'. 'riiis cenditiim, along with others 
art' printeil on tlie baik ol ilic dep(wit nc'eijit .ind when tlie ciistomi’i’s atten- 
tion i^ diawn to llieiu tliex wiJl go\<‘in the conti;ict iH'lwi't'u the bankm* and 
his ^.iivti.iiKr. In the ab'-tuce oTmicI' a stipul.il imi ilu' banki'r (‘aunot return a 
ti\> d ihjM'Mt bi'ioie tlu due d.ite witliout tlie coiisriit ol the (intomir. The 
banko ('oiitiniies to h a debtor, < \en t]iouJ:ii tiie period ti\<‘d lor the deposit 
has < d nvMl(> ib podt i- not withdiawn and although tlie banker may 
not iuuk'.sL alTei the d<']>osit h.js inalnr<‘d *101* ]'>ayiui‘nt. Ih* doi'S not 

beC('nie®;t iiustoe ler the ('iistonier ol the hinds so King witli liiiii {Pcui'cc w 

;;'A’ (18-1. b. 2 Hail' 28(S and*^f >///i /^'/ e/ Miiihiis \\ Sniifli (19(lS) 

I.L.k. 32 Mad. b.S. followed in SHlAiinurdiam \. Kiufircsdii, 39 Mad. 1081). 

• • 


IbWMfVi (»i' FIX! 1) ]UlP<-^Hs mnoKi: juj. daii. - Tn order to oldige iluir 
customers, banker^ (Kcasionallv allow' them to withdiaw' iheii fixed /leiiosits 
behjie rli( n due (I.it( p In sueJi ras.*s, <-i(h'‘r tiie < ustonu-r fougoes the iiUcroL 
ae. lued on the d‘po>ii, or )ir bonow.s tiie anujiint in|uiri d against 'lie- sc'cmitv 
of li's hv.d depo.sit a lat^ (j 1 ii^ti-ie>t W’liK'h i'> gi'iierally oin' to two )H*r e.(*nt. 
liighei tuaii tiie r.il : allowed on til * dejio^it. In tin latth'r ('as*, the baiikt'i’s 
advance i> lulh -( ( lin'd, a- tin n' ('an hardlv be, am S'.'(,uiitv bi'tfter llian the 
amount due ficin lia , U) the eu.ioiiwr. ft is somi'times s;wd that the. 

banker adds to lii^ n i atatpai by giving his (iistoiiie.rs siu h faeilitie.s. It 
nevrrtlicle-.. apjKars to be .1 pra(ti(c w'liieli ought to be di.scouragcMl. lly 
{leimitiing tlu* witlidiawal of lixa^l d(j»(^..jl^, i^fon^ lli.eir matuiitv, thi' lianker 
impairs Ins own cash /csimna^ und ihenLy nnis fcrtain risk- in ease ol IIkj 
tighlni's^^ of i.he money-maike* If the Innds kejit in hand for nuiding the 
demaiuK of },i> < nst(jnirr^ li.nin- rii*rcnf o'rposu-, and others re.iiiiriini ac'coin- 
mofiiilion aif u-ed in i.jiayinjLC fixed deiw-M is hefoiv malnutv, tlie banb r in;iy 
find himself didieultn . Attain, if, on the (jncasion ol a fin.mi i.d crisis, a 
aiiKCi t)( "T'lt' the v.ithdrawal ol sonie fixed ileposits hefore tfie ihie dates and 
then stops domf< ^o :i^ was done Iry a certain Vell-known bank in. the I’linjab 
/ + <nsis in 19P.{ iTe is Ijound to siil'k r in'rejnilatioii. 

At suclOimes, indeed, it will be the duty of a banker to kee]) his fulfil^ as lupiid 
as possil lo and to k.eej; more cash n-adily available tlifiii i^necessary in normal 
times and he should not deplete, therefore, iiis cadi resourdls by payiriy such 
deposit;, before their maturity so as to save soAit inteB- st ^ i •• 
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Deposit receipts — ^When depositing his money, the customer receives a 
deposit rcceii)t whicli is usually marked “ not negotiable " (sec Appendix A, 
form No. 5, post). It can, of course, be transferred by way of assignment to a 
third party, but a deposit receipt, not being a negotiable instrument cannot 
pass tt) its transferee a better title than that* of the transferor, and, therefore, 
such' rcceipt,s cannot be treated like cheques. A ‘‘ deposit receipt," even if it 
expressed to be traiisfcrable, has never jDeen recognized as a “ negotiable 
instrument or as giving the transferee the right to sue in his own name [in 
re Dillon ^1890), 44 Ch. D. 7(S re Mead (1880), 15 Ch. D. 651). 

^ * • 

NoT^^L^GOTiArJEE— In iXpdnl lichman Haji Osman v. Central Hank of India 
and others (1'lie J^nnial of the Indian rnsti(iit<' of Hankeix. fnnn.ny 1930, p. 
54), Mr. K. M. JI laveri, (Miief Judge ol tiu' Small ( aiises Court, liombay, ob- 
served, wliile/delivering judgment agnin-.t tin* bank, tliaL the li\ed deposit 
receipt with the words " not transferable " ]n'in*r(l oji the toj) ot it, was not a 
negotiable instinm('nt ?lnd#that it coiikknot be t lan'^li nad by a mere indorse- 
ment in blank. In this case, the receipt was ijMansed and delivered to the 
secohd defendant, as seenrity foi the faithful ])^rfoi malice ot his duties by the 
j)laintiif and it was not ii^tended tliat the owneiship should be transferred. It 
is, liow('\’er, j>ossibl(‘ tliat a banlv, liaving issued the document in a transferable 
loim, might be esto])])ed Jrorn dis])uting its character as such. In England, 
a foim ol checpie is sonudiinc's ]>iint(‘d ( n (htt back of a " deposit receipt." In 
such a case, if the ('oiiditions ol the deposit, siicji as pre\ ious notice, etc., have 
been fiilhlled, tin* bank canrujl, jfs bc'tweeii itself and the depositor, refuse to 
pay the holder ol tin* re('eipt [In re Mead (1880), 15 4 1* D. Cv51). Ikiymcnt to 
a person wronglidly dealing with e\a*n a signed deposit receipt, is no di^^harge 
to the bank, nnhssthe d(‘posilor is e>to])]>('d by his conduct ironi di^P^ding 
such payment {Kvans v. XalS)nal Hrovincicn^Bank .•>/ England (1904), 13 T.I..K. 
429), and the bankei shouhl, tiu relon*, obtain a " letter of autlioiity " from the 
customer b(‘fore paying back a deposit to a*persoii other th^tn the depositor. 

('in-on-.s^NoTji TO be brawn against fixed DEPOsiis- -111 tjie absence of 
an agnvment, \'alid cheejnes cannot be drawn against a deposit account at all, 
if that is tlic only account of the customer with the bank. Bankers in England 
usually honour such che(|ucs, lelying iij)on lieji or .set-olf, eilhei of which right 
applies^ tr.> a <J(*pn>it account.* It appears, itowever, thaf even after expiry of 
the fixed p<'riod the defK)sitoi is not entitled to draw^ che(]ues against the lixed 
deposit, unless he has eitheiihiade .such arrangements with the banker or has 
given instructions to him to transfer the amount to hi.s current account. 

Pdstttox of Tjii: di-i’ositok in (\\sk of loss of dfpostt receipt — 
.W’hether the return of the d<‘])osit receipt ^o the banker is a condition i)rece- 
dent for th<^ re]xiyment of the loan, dejicnds to a great extent upon the terms 
and conditions of the deposit. If the return of tlie deposit receipt is made a 
condition foi ]xiymeut, no cau.se of “action would then ari^e until its roturn 
{Atkinson v. Bradford, Third Equitable Bencjil Building Society (1890), 25 (J.B . 
D. 377 ; In re 'I'^dd, I'idd v. Overell (1893), 3 ('h. 154. 'I'o the .saine*effect see the 
remarks of tscof^, J., in 38 Bom. 618 (628) ). In case of the loss of the receipt, 
ho'^TiV(‘r, A court woitjd cxeicish its equitable jurisdiction and w'ould not allow' 
J:he depositor’s failure to produce Ihc* receipt to stand in the w'ay of his re- 
claimings tRc money {In re Dillon (li^O), 44 Ch. I). 76). The court w'ould not ) 
probably require', tke d<?positof to give an indemnity bond, as a "deposit re-* 
. ceipt is not a negotiable instrument and its transfer caiuiot confer any i 
better title on the transferee Aian that of the transferor. 
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The law (if limi rAXioN—Thr law of limitation docs not apply to a fixed 
deposit " as as iiitcn'sl is being jiaid on it, or so long as the deposit receipt 
is being re^c^\od. If the deposit receipt has not been renewed, however, the 
jH'iioil begins lo run from the date on which the depositor was entitled to be 
irpaid. • , ' ■ ^ • 

ArTAciiMENT OF DFrc^siTS BY COURTS —Whether a particular deposit 
account is attachal)le by a g.inihjiee order Ji/si, depends on the terms of tin; 
Ollier. To he atfeoteil by the order, it mii-l be a debt, due, or, accruing due,” 
that is, due or accruing due at a delhuti^ andicertain date (JVc'bb y. Stoiton 
(iSS.h. 1 1 O.H.I). 51^). The Taw of ‘Bluish India oii the subject.isjcontained 
ill >ecnou bO of tfie Tode of ('i\il Ihocediire. d'he word “ debt ”, as used in 
iiiat set'iioii, must bo a debt which is actually existing and iio^ a claim that may 
upon into a dc^t at some fiitun* lime. An existing debt, thoui^h payable at a 
future dale may bo attached, whilst ;i salary, wages, or a iiKniay ^laim accruing 
duo cannot (TnfhiznJ Ilossciji kjuin v. luiqlionalh Prtm^ 14 Moo. TA. 40). 

riie follcvN'i’ig kind^ of de]H)sits are attailiablo : — ^ 

(it) a d''pM-u iej\*yab>c on «Irm:ind; 

[b] a ijej'osit ivpa\al)le on fixed notice, V iiic'ii has been given ; i 

(c) a depoMt lepayable at a lixed luture dale, or after the lapse of a 

sj^'Cciried time. ^ 

When moneys lying at tfie credit of a customer, are attached by an order 
of a court, it will deivnd on the terms of tlie^ord' r of attachment whether the 
‘•utire balance standing to tin* credit of the customvr i^ to be attached, or only 
such jxirt ot it as*is necc'sary to satisfy the diTive in execution whereof tlie 
order fif attachment is made (/vegers v. IVIiiUlov, • fSi-TiJ A.C. 118). 

Dutfutio Mnylis Cunsii-rA (le]'^>it receipt be the siil^foct of a donalio 
mortis cnus'.t {In rc Dillon, Dnjjin v, Dnjfln (lS9tl), 44 (di. 1). 78) and the court 
uill compel tlie h gal represeutatiyes oi the dicea>ed to laeililate the ri'ceipt 
of the money bv the donee, llowevi'r, a (l(*podt account book which did not 
contain any/Df the terms of contract lietween the donor atiid .Mie liank was 
held to be not a document of title which ('ould be made the rightfuTsi^l'iject 
of a \'alid donatio mortis cansa. ^ • 

I'xrMFTlox FROM sTAMi^DUi^v — Banker’s (^-'po.^it recei])t exempt from 
.'>tamjj diitv, pnivifjt (1 the depodt is not expriNM'd t9 be.ri'i'eivi^I froin, or by 
the liamh of, any pri>f)u other than the one lo wli<;m tin* same is to be accoimted 
for (seethe Indi.in Stamp .Vt, IS99 (11 of ISt^)), Nhediih* I, Article 58). 
The exemption linkB goo<l though a time he fixed for ro[‘aymeut. Xor does 
provision foe the i)aymciit of interest alfect the (|n(?stioii. 

Djto^ITS IX jop.T x.\Mr:s— l^eposits are frequently received by bankers 
ill the joint names of two or iiKjre persoiH and the Cio^iditions subject to which 
such deposits are acnqited regulate the nviuner (»f tlicir witlidrawal. Accoiding 
to English law. a f/ayme-nt lo any ofle of the joint creditors gi^es a (omjdete 
discharge to^he debtor (Wallace v. Krlsall, 1 M.W. 264). This cas(‘ was fol- 
lowed in India in the Full Bench dociNiou of the Madras ITighihinrt in Anua- 
purnamma v. Akkayya, 36 Mad. 544. I'he Matlras decision ha*s Irowevi'r, bgen 
doubted in the siihsiquenl casi's and wa^ o^iressly dissented from yi the Full 
Bench decision of the Rangoon High ( nnrt ( (1937 ) Rangoon 227. il'he ijettei* 
view seems to bo that, cfaisidering the cle.ar langyage of,section 45 of tlie Itidian 
Contract Act (IX id ltS72) Wallace v. Kdsall has no apiilictftiiin in IncTiaaiid a 
debtor only obtains a discharge on payment td aUMic joint creditors. • In- Eng- 
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land also the principle of Wallace v. Kelsall has not been extended to bankers 
receiving money on joint accounts. In Husband v. Davis 10 C.B. 445, it was 
said by counsel, arguendo, tJiat “ In Innes v. Stephenson, \ Moore Kolc 145, it 
was ruled by Lord Tenterdcn that where money is paid into a bank on the joint 
accoiyit of persons Viot partners in trade, the bankers are*not discharged by 
payment to one of those persons, without the authority of the others/' If 
however, by llie terms pf the deposit receipt, autiiority to pay is gi\en to any 
•one of the joint depositors, tJien ob\ iously* payment in acdordance therewith 
will discliargi; tlic bank('r. Such an authority may, Jiow(iver, be revoked 
before payment in wliich case concurrence of all tlio joint dtjpo^'itor s is necessary 
to give a*valid discharg(‘ to t!ie bank. In McEvoy v. I'he Belfast Banking Co., 
[1935] A.C. 24, tlljj legal effect of a de[»osit receipt taken out in the joint names 
of two peiisons was considered at great length by Lord Atkin Init the conclusions 
there r(\acliecl*by the majority of the I.aw I.ords liave left se\'cral important 
points undecided. One ol tlie points which arose iij that case W'as, if, for exam- 
ple, A deposits mone}^ ii^ a bank and»o])tains a deposit receipt in the joint 
names of himself and his minor son payable to either of them or survivor, is the 
rnim*)!' son a party to the contract in tlie sense that on thii death of A, he could 
demand the money fioin bank or sue if his demand is relused ? Lord Atkin 
'expressed the delinite o])inion that the* minor soji could sue because the contract 
on the face of it pin portc'd to b(^ made w ith A and his minor son. If ^1 did make 
sucli a contract without tlie*nunor's aiUhorify, it w'as o])en to tiie latter to ratify 
it at any time and the ratilication could relate l^ck to the origintil formation of 
the contract. Lord Thankerton,*on tlie other luind, w^is of the vi(;w' that the 
contract was wdth .1 alone; though il might havt‘ bed'll made for the benelit of 
the minor. Lords Warriwgton and Macmillan side-stepped this imjiortant 
issue by holding tluit the point did not arise for decision in the case. » 
i • 

Saving[3 Bank Deposits. 

Sa\ ings bank deposits are n<A so important to bankers^as fixed or current 
deposits but their early history is (juite interesting. 

TKJL'STr:ii:'^AVi*N('.s Banks- Savings bank de})osits take their oiigin in the 
trustee .savings banks, which are institutions in the nature of banks established 
for the reccMpt of moneys fioin depositors, without any benelit accruing to the 
trustees or ort;.ini/ers (Trustee .Savings Baiil^ Act, 1833 ^26 & 27 Viet., c. 87), 
section*2). A depositor f)f a 'I'instee Savings Bank in England can deal with 
only* one sucli bank at a tiny:? and cannot have more than one account at one 
and the sifme tinu*. i\nv breach of this nije involves forfeiturii of any 
amount illegally dej)osited, or ol so much thcicot as the National Debt Com- 
missioners may think lit. VA’ce])tioii is made in the case of ordinary deposits 
by hh'ieiidly Societif's Not more than ty>0 can bo deposited by any' depo- 
sitor with anv Iruslees s^\ings bank in oin' >tar, whetlu r any sum has been 
jirexiously withdrawn or not; nor an\' deposit he rcceiveil, which wmikl 
i)ring the aggngale ainomii to o\'ei (,200. • D.^])osits may be®recei\ed from’ and 
n'paid to, infants anil wiarried women. These tiustee savings banks encortrage 
thrift among jHopli* ol small means, by accepting small deposits, w'hicli at one 
time were nT)t loykc^d upon favourably by banks. 

• • * 

PosTA*- sAVixos jfAXKS — Simit-ar objects are served by post ollicc savings 
Banks, \vl\wh were iirst established irt England by the Post Office Savings Bank 
Act, 183^ (24 25 \^ict.,«c. 18),Mud the facilities of the post office savings banks 

are now' a\'ailable»in all English tpwns, as W'ell as villages, where the post office 
transacts ’savings banl\^ busiifeis. 
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Savings hanks in India — I n India, trustee savini^s banks were first esta- 
blished in th(' rifsidoncv towns between 1833 and 1835 and their manage- 
ment was tiansforred to the Presidency Banks in 1863-34. In 1870, district 
sa^ ings banks wore opened in certain seiected treasuries and twelve years later, 
post oifico >avings ‘banks came into existence in all principal ])ost olficesjin the 
whole of India, except tlie Bombay IVesideiicy. Tliis excejition and cortain 
other restrictions in otlier j^arts of Iiulia, were tlie ri^sult of special arrange- 
ments made with ilie ]ireMdenev banks to wliom the management of the old* 
government sa\ings b.inks was entrusted. Jhpvever, these' restrictions were 
remoA'ed ,ifter a year. Tlie post oil Wt' savings banks continued side by side 
with tlie district savings banks, for about three \vais, after the e.xpirj' of which 
period the latter were abolislicd. but tlie government savings^xinks in the three 
presidency banks, continued till 1896. • 

Pko(;ki ss ('K Posjal S,\vin('iS Banks - 'fhe i)opiilarity Df tlie postal 
savings banks in Iiulia eai^ be judged from the following statements showing 
tlie growtli in inimber of .post office Savings banld>’ tiepositors and the total 
dej^oits : • 

Number of Post Office Savings Banks, Accounts and Amounts 

of Deposits. * • 


Year 

No, « >1 i I.inkv, 

.'1 T 1 e t lul (•! 
i)'<‘ war 

f 

NTiiinOer (*f 
\< 1 .It tlU' 

* ( ml ol iIjc 

• 1 

*1 )i‘pi 

plKlllslVl* Oi 
inlt'Kst) 

Tvll.lIlLC of 

1 > 1 . posil.s (in- 
( liisu o of interest) 

193V3S 

« • 

12.(379 

3.l()0,3(xS 

4^»,0 1,0(3, 725 

58,30,17,851 

1935-3G 

12.92(3 

3,S4l,.=353 

17,83,19,(392 

07,25,17,252 

19313^37 

12,(311 , 

*3.795,273 

*19.08,19,(3(31 , 

72.52,89,125 

1937-3S 

12, (Nil 

3,78(3,495 

1 1.72,1 1,095 

77,49,1 1,177 

193H-39 

12.1(»S. 

#210,791 

4(3,01,49.9(31 

81,8(3,02,752 

1939-10 

.11.N70 

•4,582,752 

41,(37,33,378 

78,31,5(3,(385 


Xo.'t : rToin 193(3-37 .ind oiiw.ikU, l"i Ihir’M i ■h’kI •n' IikUmI. 

il l\' 1^0)1 'if t! f h.'liji} Posli, (Hid I ap/L't * • 


Sa\ INO- i;\NK J)J i’AK J Ml \'i j\ ( mmmiju iaj. JiANKs- '1 he •(Oinmercial 
bank'i found tliat it, was a ieu^nu’^s to bi siieJi deposit-, howewr 

small the\ niiglit l^e. 'I lie adx'antages of such dejWsits.to a bAnk ai« that a 
v(,Ty j^inall reserve sutfi(.ient tf> mr<*t deiijandspn tlum, as, generally, a depo- 
sitor is not allowed to witbdr.iw more than ti lixa^l amount, Rs. 50y to 1,000 fti 
any one week. Laiger sums ihay be withdrawn after giving two to four w'ceks* 
notice. .Moreover, "(nm* banks do not permit siiTli accounts to be operated 
upon b}’ means of cheques, so tlia^ ibe banker does not run any risk in connec- 
tion with pa\ing out cheejuos Interest is geuerally allowed on minimum 
monthly balances and not on flaily balances. .Some* banks, including the post 
offiee savings barjvs, allow interest cfejKjsits loceived uj) to the fourth of a 
moiUh, so as to enable those receiv ing small salaries to 4<iposit flieir money and 
earn interest tlit reon. Banks incur little expense on such accounts, so far as 
stationery is concerned, but very often they give their custoTngrfe such privi- 
leges as the collection of cheques and safe custibdy of valuables or securities. 

Current Deposits. 

Although foimei!y current deposits did not contribute to the capital of 
the banks in India such large amounts as did thg fixed deposits, the position 
has undergone a considerable change in recent V^ars a^jd today the Imcfunt of 
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demand liabilities of the scheduled banks in India and Burma is in the ratio of 
about thirteen to ten. However, in the matter of the responsibilities thrown 
on the bankers, the current deposits have always been more important than the 
fixed deposits as will be evident from the treatment of the subject by the present 

writer as well as other authors on banking law. 

■ * 

Banker's obligation- -By taking such deposits, the banker undertakes 
,to honour his customers cheques as long as his account is in credit, v 'Jlu' banker 
may have to sulfcr loss if he pays a forged 'cheque, or;' if# lie i)ays a chccpie 
contrary J:o the instructions of#his customer, as wovild be the case if the banker 
paid a gejierally-cfossed checine to a flombanker, or a specially crossed cheque 
to a banker otherjlhan the oik in whose favour it was crossed, or to his agent for 
collection^(NegotJiible Instruments Act, 1881 (XXVT of 1881), section 128). 
'fhe customer .has to pay lor tlic stam])s on thi‘ che<|ues if they are liable to 
.stamp duty, ftut the cheque-forms as well as th(^j)ass book are siipj)lied free of 
chaige by the banker (i^‘e Apjiendix A, form No. Bj, posl). The banki r has to 
keep sufficient funds in ftand to enabk* him to^ meet the dcmanrls of his 
customers. • 

* • 

Tm jlKEST — Excc])t ii^ large cities most banks do not allow any interest on 
eui rent (lepo,sits. In cas(‘s where interest is allowed, amounts exceeding nipees 
oiu* lakh are gamerally subject to a s[)ccial arrangement. Soinetimi’^, custo- 
meis are re(iuired to maintiiin a minimum balance, failing which they have to 
pay bank charges either in tlie form of C()minis.j()n on the half-yearly turnover 
of the aC('ount or a certain sum of money eveiy half year. This practice en- 
•ibh's the banki.'r to earn something on the minimiiin balhnce.agrccd to be kept, 
'riius, if a banker has oik' iMindrecl such accounts and the minimum balance for 
each account is Rs. 5U(), he can freely enqiloy Rs. 50,000. Of course, iTis ex- 
pel ience will te?icli him whaP ])ro])()rtion ofithe cuirent deposits he must keep 
as icserve, .so as to meet the demands of ^lepositors. In the case of fixed de- 
])o<its, he knows exactly what maximum auvnmt he can be called upon to ])ay 
at any given time ; whereas, in the case of the balances on current accounts, lie 
can only appmxinfately cstim.ite the dinnands that are likely to made upon 
liim, and, therefore, he has to keep huger funds to meet emergencies. 

No iNrr:Ki:si ai.uam:!) in London - In Loijdon, also, only a few banks 
allow interest, on cm rent dej^isits. The practice genei\JIy followed liiero, is 
not J:o *dlow any inliVcst bn current aceounls, except when tlu^y are subject to 
Any special aiTangemeiit bety^'cn the banker arul tiu' customer wh(‘rel)y a very 
small rate (Sf interest may be allowed if the account is a substantial one. On 
the other hand, if tlu‘ inontLily b.dance goes below a certain amount, the banker 
would charge a commission, which may l>e a fixed amount ]xt- annum, oi , about 
one-ciglith to one (piarter poi cent, on the Uirnover. 

Opening of a New Account. 

Letters or ixTRonrcTioN or referince — B efore opei^nga new account, 
a banker shoufd take (sertain precautions and must a.scertedn by imtuinng Jrom 
the person wibjiing to open the account, if such person is iml^nowii to the 
bapker, as f(rhis.i)rofossi()n oi’ trade as well as the nature of the account he pro- 
poses to oj^cn. J^y taking the* references fiirni.shcd by the new customer, the 
•banker cap easily verify such infoni^jition and judge whether or not the person 
wishing 1;o open an account is a desirable customer. It is necessary for a bank 
to inquire, from pe3pons*ible parties, given as references* by the customer, as tcy' 
the latter's integrity and respiytability, an omission to do which may result ia 
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serious consequences not onl}’ for the banker concerned, but also for other bank- 
ers and the general ])ublic. 

PKKrArxiox At;ATXST FKAUD — From lime to time, instances of fraud com- 
mitted by ]>ersons jn })ossession of cho(iue hooks have come to our notice. For 
instance, some yems ago a well-tlressed person a])proached the manager of a 
bank in Delhi with a re(]uest to o])en an account in his name and feigning to 
hti\e forgotten to bring his purse, containing currency* notes to be deposited,^ 
persuaded the mannger to ]nirt witli a che(]ue-book . containing sixteen stanij)ed 
cheques fiu' which he ]\tid one rupee the auK^imi of tlu' stamp duty -and 
jinMui^etl to <end ilw; money to be cKq^^ited on the following d:\y.. Having 
obtaineil possession of the eho(|iie-book, he sucreedoil in persuading certain 
mei chants to part with their goods in exch.ingt* for his cliniues wliich were 
subsecpK'nlJy lonnd to be worthless as their tlrawer had no acej^oiinf with tlui 
bank upon which tln'V were drawn, hi fat't, as a result of the fa^ihirc to make 
the nei e'Nsary iiKjuiiy refery'd to above, the bankt r iii^ght enable a dishonest 
pei>on to obtain, fiT fraudulent jairjKr'^'s. the possession of .1 ehei[ue-bo()k and 
if such a peKon h.i[>pons to be an undiseharged bankrupt, the bankin' migl^t be 
plji v'd in a dithi nil possition lA' unwittingly allowing such a penson to operate 
on his accoiiiiuwith the bank. ’ • , 

SAii.i.i vKi) ACAiNsr A\ ixADVi u* 1 LNT ( )Vi:rdkaft- although 
the baiiiM i' may n(»i inunid .it the time ol the opvirmg of an aceoimt, to grant 
an ovt idrafi t(^ tlu new eiisoai^iM', an overdraft may be granted inadvui tciitly ; 
in such a e,l^e, the importanc' of getting a latter of iiUroduetion or references 
from the new cuslt‘m(.r*ca4i 1 e well und^nstood. Fftr instance, if a bank clerk, 
by mi-reading the balance at tlu* ciedil of the new e^islomer’s account, hoiionrs 
his cheqye, it will amount to the grant of an overdraU, vvliidi can be re.ilizial 
only if the customer is a rospeetabk* parly. Simikuiy, a cix'dit^item bi'longing 
to a particular ciis»omer may l>e pl.^ced to the ciedit of the account of aiiothia' 
customer, who may draw the amount and tie ii decamp. 

IxoriKii^s AUorT thf, cisroMiK Tliinily, the banker has to answer 
' inquiries fjum fellow bankers about his eii^ionu'r’^ iinanrial position*; it is. 
therefore, d‘ sirabh' both in the interest of the banker as well as his customer, 
tliat die foimer ^lanild be in pO''-e>''ion of such inhumation. 

r.v 11 )] \f 1 OF N i: /^')//;////v, if the banker fails to n^ake tliy usual 
in<;ulri'.^ ab -ut the- new <'ll^lom( l.i*''* b.mker m.iy hi; dejuiv ed of tjie statutorv' 
proU'viiua giN^ii -ij a toll- Min;* l-aiiker under Mulion Idl of (.he Xigoliabli?* 
Tn''trunicut ^ i. l^vSl (X\\ I •U hssi < In I^adbr^^kc w 7 tnid {'I'lnus (London), 
2tSth Maiih. 1911), Jusii .• 1 k li ■ -^.lid, ‘Mlie bank ai teil negligently, foi 
tluA* did noi uiilin.ov' in jnii ^ vvhi« h ordinaiy, reasonable ])eople, ae- 

ef Tiling to lm‘ evi l.'ni 1). ha.- n. mid make in ojieiiing an account." H i- 
V'. I’en >!■■■;;« lu-i ' I pr.i • «• ( •! b uiker'^ in I iidi i m tking Mu h inquiries 

at ih'- of opening n. ‘A (uik a .o'! [d in th< judgment, 

W'ili I)'- fordid. olnil1?;^ * , 

* • 

Sim ( I -lev .N'Ai Lv. j y rm,t.)mer exjA-cti'd to have read the rules 

of bu Mil'.- s ol till Ij.iiik ,-.nil to ( oiilnm in writing his w ilhgiine::^ t().ct)inj)ly wiili 
and be bijiind by iliejii br fore his at count is bpened (spe A]/j)endMv A, fofni 
X^os. fi ancl (uj, lh_ r* [uio d io*.suj^pl\' his b. inker vvithoifeor more, 
specimens of iiis siprnaturi; arul tli‘‘se are ir-iiudiy i ntered in a sigii;!\iire book 
mamtainc 1 lor tie j i.ii i-se by tiie bank. IbAVevi'r, T^he iino(l(;in pmclice is 
to have the .specimen sjgnaLurcs on cards, wkicli^arc iiKlexe& and tiled’ in an 
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alphabetical order. Each customer's full name should be written in bold 
characters above his account in the ledger ; his address and occupation should 
also be added. 

Mandate for the c)peration of the account hy an agent- In ease *a 
custoificv desires that his account be operifted uj)()n l)y another person, a 
mandate (see Appendix A, form No. 6 (c), post) in writing Ui that effect, as 
jvell as the specimen signature of the person in whoscj favour the mandate is 
given, should be obtiniu'd by the banker. Power to draw afid indorse checpies 
docs not ipclude power to accept bills or overdraw the account ; it is, therefore, 
lU'cessary, that th(i customer’s instructio*ns to his baiikef should spcciiically 
state so, if he wisl^ics the l)anker to allow the j^ciscm to overdraw the account. 
The banker shoukt have, notes of such instiuctions of his customers entered on 

the ledger aceciunts of those custoineis. 

• 

Crs'ioMKKs 'lo ni: supplild with PAYrN(.-i>i-SLiP books- -W ith a view 
to fa('ilitat(' the recei|)l*of cnedit items ptiid in l)y a customer, bankers proviih; 
the customers with paying-in -slip books (see Aj)pendix A, form NO. l(S, post). 
The light hand ])ortion is retained by the bank and Uie counterfoil is returned 
to the customer duly initiiilK-dhy an otticer of the bank. , 

liANKER N(rr COXC'EKXFD WITH THE CUSTCXMKR’s TITLIC TO MONEY DEPOSIT- 
j-:d -In the absemee of a nottt'e, explicit, or implied, the banker is not concerned 
with the question of tlie customia’s title to money paid in by him. Money may 
be paid into a customer’s cui i cut ^account by a mini person, which the bankoi 
is ordinaiily bound to accept, • 

Special Types of Customers. 

Any individual is legally capable of o 4 )cning,an account with a banker 
if the latter is satisliod as to that ])erson's bona ftcics and if he is willing to enter 
into the necessary business ndations witl? ^foi mer. The capacity of certain 
classes ol persons, ]lowo^'er, to make valid agreements is sul^ject to w’ell recog- 
nized rest ric'l ions, ^as is the case with minors, lunatics, dninkcwrds, married 
women,* nndisniaiged bankui])ts, agents of all kinds, trustees, exeeiitois, ad- 
mi ni-stratoi^s, etc. W'e sliall, therefore, consider the position ot a banker with 
regard to tli<‘si’ special classes of customeis and tlu> piecautions which he should 

take in his dealings with then!. • • 

• • • 

.i\IiNORS*oR isYWis— Di^ini/ion . — According to the Indian law until a 
person i‘om 4 .)letes Ins eighteenth year he is regarded as a minor, unless, before 
the eonipletion of his eighteenth year a guardi.'fn of liis ])erson or projuatv is 
appoinU‘d by a ('omt. in which case the minority extends to the age of tw'ciitA - 
one : st‘e the Indian ^laiority Act, 1875 (IX of IS75), section 3. ruder the 
ICnglish law, a ]H’rsnn ('ontiniU’S to be a minor 'sutil lie, or she, CDinpliaes his or 
her tw'enty-lii'-t year, 'lids hwv «i]jplies al.^) to the descendants ol persons of 
Jhilish domicile, unless tlu'y have taReii 4 now domicile. ^ 

Mino/s if^hl to }vpndialc his contracts. —\s a geiK'ial lule, minoi* can 
repudiate all his eoiitiaets at his option. A bill or chcciuc givLii by an inf.ini 
to repay borrowed by him dining Ids infancy, is entirely' void. He 

('aifnol ev(»n be compelled to Veejay the money actually borrowed by him, 
iiotwithstaluling that he has obtainccfthe loan by falsely representing himself 
to be of faiR ugc. 

• • 

MJJfoy's (U'co^{ifL—A emrent account may be opened in the name of a 
•minor ancl the banker runs in dealing with 1 dm, as long as Iiis account 
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is in croilit. Tn view, however, of the fact that a contract with a minor is void, 
it is advisable lo v^pcii (lie account in the name of his ^:^iardian. This will 
enable the banker to recover the amount of the overdraft which he may hav’e 
j^r.inted e\ t‘n by mistake. ('Itlierwise. not only the money ad\'anced to a minor 
ji urin erable, Inil also any si'ciirities pledged by hiiti must be retjinicd. 
v'^nnilarly, an adult, who gi\<'s a bill in respect of a debt contractell during 
minority, cannot be sued for the same, eveept in due course, by the holder who 
was igiKM’ant of the circumstances under which the bill was given. Althouglr 
haxing no cai^acity to contract ami render himself liable on a bill or che(iue, a 
ininoi ma\ still draw or indorse a che^iimn' a bifl ami the instniinenti? so clrawn 
or indorsed l\v him are nevertheh'ss valid against all ]iaities except flic minor. 

Miiinr its -A minor person may not b(' legally c<ii])able of entering 

into a contract m his own name, but there can bo no ol)jectiop to'his acting 
as an agent for aiu*tUei juaxin competent to contract, inovided* tlu' fornuM' is 
duly anthoiized b\ the lattwi . For instance, a minor syn ina\ make cont tacts, 
besides indorsing clu »[iies ;ind balls, (fii behalf of fiis latliei'. if the latter has 
dulv authori/i‘d the foimer to ilo sd. \loreo\'er, if he has distinct authority, 
he m.iy j’»iiicha>c' goo(U .‘*ind obtain ad\anco> in the name of his piin('i[>al, 
altliough it W(Mild 1)0 cleailv to the advantage o'! the»olhcr p<n tics to such con-, 
tracts to ol)tain wrntoii confirmation ot such antliority, before .icling under 
siu'h instruct ion>. , 

Mifi'fr Its p'litticy. -There i> nothing to prevent a minor fioin becoming a 
paitner in a tiiin and transaefing business op its lielialf. Howi‘ver, he ('annol 
be lield liable for any delfts ol the partnerslii]) incuired before he attains ma- 
jov;ty. On tin* olhei hand, unless ho expressly roj)ndiatos the contract of p.w t 
nershg) within ^i\ months ol ln>. att<dning majority, he will l)e reg. inU'd leav- 
ing ratihed the agreement •^nd w'ijl bivome lialilv Jts a geiieivj |)artiu*r foi all 
dol)ts incurred by the partiKUshij) since he w\is admitted to the benefits of p«nl- 
nership (section 30 of tlu' Indian |*artnersliij) Act, 1932 (1\ of 1932) 21 K.l^. 
307 ; (19 IS) 41 MaU. 824). 

Ti'VAru'^ --77/t//' Aga/ (hsuhilitit^.—Vndir section •!! /-f the Indian 
Contraet \(’l. 1S72 (IX of 1S72) persons of unsound mind like inimhs# -are 
dis(pjalifie<I from « ( »nl i acnng. but liie discpialilieation dot's not a])ply to con- 
tracts entered into liy lunat'.L diiyng the ])eriod of sanilv or w'hi(4i arr ratified 
during siuh penocU * ('ontrait-. with p<'r‘'ons ,>! niispuiu^ mind vnder ]uiglisli 
law', are not \a)id but v oidalde. i him, it will be clear, that sm'h cipitracts have 
no inln rent dch et liiit c.m be avoided, provided t\e otluT party is .yvare of thf. 
fact of limacv of the fii '-t |»arty. 

('oNiKV.T vuio iv Indi.\ — ruder the TndiSn law', liow'cver, contracts 
with peiMiijs ()[ urmoii'id mind, ma^le w'licn they ari* of unsound mind, are, it is 
iiibiniltt'd, not only \oid.«hli; liiil voic] [Mmhutt'ui v. Ustniiu JJatri (1907), 17 
Mad. LJ. 7S/. CouM-fpiently, no banker w’uuld know*ingly ojien an account in 
the name of a j)ei^)not unsound miinl, because (hat would easily involve him 
“in 4he ilifluniltx fd choosing bctwi'en the risk of unjustitiably dishonouring 
the customer ehcfpies, on the one hand and ol being held to have debited his 
account without adeipiate authority on the other" (Hart’s LSw. »f Banking, 
third edition, p. 145). However, a banker wlfo discouirts a Thll duly drawn, 
accepted, or indorsed by a lunatic, can reMizC the money due thcreomfrom him, 
unless it can be proved that the banker knew of the fact of the luifauyof the 
party at the time ol discounting. But when a^bankt'r cosnes to kneav of his 
customer's lunacy, all operations on his accou£it sltpuld be suSpended until the 
receipt of an order from the Court, or the definiteproof of the customer's sanity. 
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Drunkards — Limilalion on right to contract . — The law recognizes con- 
tracts, only when the parties to them are of sound mind and in full possession 
of their faculties at the time of their making. If a person, who is party to a 
contract, can j)rove that, at the time of entering into the contract, he was in- 
capable, from the effect- of liquor, of understanding the contract and ot forming 
a rational judgment as to its effect upon his interest, which fart was known to 
tlie otlier party, lie may have the contract set aside by the C'oiirt. Generally, 
drunkenness is not consiclercd to affect a jxuson's power to contract, yet with a 
view to i^revent people irom taking any unaue advantage of *a dninken person, 
he is allowed to evade liability on inj^rujnents to the person who improperly 
induced Irinvto sign them, provided the Court is satisfied that the ])crson was 
so drunk as to be* unable to know what he w^as doing, /in case, however, the 
instrument has ])a*ssed into the hands of a holder, who takes it in good faith 
and for value^d;he iiistruineiit will remain a valid one. If a customer tenders 
when drunk, a checiue for which he demands ix'.yment, the banker would be 
advised to have a witness the signatiye and the*payment of the amount. 

Makrii'D women- Legal position. — A current account may also be opened 
i n the name of a married woman. Opening an account constitutes a binding 
jL'ontract with the marrieci woman. She has pow^r to draw cheques and give 
a sufficient di.scharge and hona Jute dealing with the account cannot subsecpicntly 
l)(‘ questioned to the jirejiqlice of the banker. In the case of an overdraft)' 

the banker will have no remedy against her if she has no separate estate 

and even if she has separate ])roperty such as Sl^i-dlian, the i^re.sents given to a 
married Hindu woman, -the property may h(t settled iijion her in such a way 
that she can only use the income as it falls due and^aft neithoi* touch the corpus 
nor the anticipated income? In England as a result of the passing of th« l/cuv 
Rehjrm (Maitu'd Women and 'fortfeasors) Act, 1935 (25 di 26 tico. ©, c. 30, 
a married woman is jiieci-selv^in the same pclsition ?is any one else so far as her 
borrowings tire ('oiieenu'd. • 

Liability q/' //’i husband. \ married \t'oman cannot make iier husband 
re.sponsible fc^ ddits incuirod by her, e\ce])t in ca.ses where Mie acts as his 
agentror whm^ site borrows for her necessaries or for the necessaruis of the 
hou.X‘hold.^ rh<‘ husband, liowever, can esca]>e lial)ility, if he can prove that 
hi^5 wife W’as already well siqijtlied with the necessaries ul life or that he had 
loi bidden her to borrow in liiti name. Agtiifi, the banke*- shoiihl also keep in 
mind tTie fact that , iit llu^case of an overcliaft, he will have no personal remedv 
ag.upst a mrirried woman, ajvslu^ cannot be committed to prison for non-pay- 
ment of adjudgment-debt. According to the French law^ it appears that a 
French niariied woman cannot open a bank account without her husband’s 
permission (see InipR'Ssioiis of, French Banking ; 'I'he Journal of the Institute 
of Bankers, November, 1929). Looking to t^ie difficulties w ith w’hich making of 
contracts with a married, woman is beset, a Ixiiiker will be well advi.sed not to 
entiiitain any married woman’s application for an o\'erdraft, without very 
careful j)recautions to safeguard against lf>ss. • 

Trading comcanIes and corpor.\tions — Their Icgat cntity.~wAn his cleal- 
ings with cpnqtiinios, trading or non-trading, a banker has to be ver}'’ careful 
because tlje rawiclating to the legal person— the company — is permissive, that 
is what tlui company nnay do and,no^ prohibitory or laying dowm w'hat not to 
•do, whicU is the case with the human being. A company is brought into 
cxisten^ by means of statute.and enjoys a good many of the attributes of a 
person ,* its entitjr fs separate from that of its shareholders. Current accounts 
may -be opened in the^namfee f)Fcorporations, whether trading or non.-trading 
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and apart from sjxH'ial authority to open accounts with banks, they have in- 
hcroiit powois to draw valid checiues. 

rnriin/huis fo be faken in opening account . — Before opening an account 
(.^ee Ap[H iK]i\ A. form No. 13) in the name of a corporation, a banker should 
examine ilie special Charter or ;\ct. or certilicate of incor])oratiori, as granted 
by tile. Kegi>lrar of Joint Stixdv Companies, together with its memorailduui and 
articles ot association, copies of wliich shouhl be re(|uired to be confirmed as 
being up-to-date, is articles and memorandum are liable to alteration 

])rovided the nece--.ii \ loimadilit‘s .ue obser\ed, such co])ies should be kept bv 
a btinki'i’ (Ui his i-k - It the I^ankt‘r js i^i doubt. h(‘ can ins]H'Ct the ^.oln})any's 
tile in tiu' ^aKv ol Cie Regi>ii«ir of Joint Slock Compani(\s of the' Province 
in wIiilIi the cuinpaiiy has its head oflice. In the case of a iiew company, tlu! 
]’)ankti should set' whether the first directors are named in the ineiiioiaiidmn. 
‘'fhis will t'liable him to >oe, whether or not, the company has a u;gal entity and 
it it li.\s. wh It a.ie the general pro\ isions regarding its objects, capital, borrowing 
powers, etc., bec.ius** peixuis dealing witii a trading.coiporation are ('X])ected to 
kiuiw such pio\ isions. lie should c<dl for insjx'ction of its ('ertilieate to com 
men<'e lai>iijes>. J Ik banker rtiould also a'-k for a copy of the resolution, *t)ass- 
cd by tlie directoi'- (d the cor])oiatioii. aj»poiiUing hiin as banker to the corpo- 
ration ami naming the ]Knson. or {X‘rM>ns. authori/.ed to ciperate on the account! 
Such a coj'kV should be signed by tIu' chaiiman of ihi' meeting, and counter- 
signt'd by tlia si t-. iaiv ol the (.omp.iin'. It ap]XMrs dcsiiable tJial the mandate 
to the banker should refer to the following matters: (a) that the mandate shall 
remain in f(»rce until it is lejx'aled by anothe-*’ resolution of the board of direc- 
tois, the conteiitji- of which shall be communiciited to the bankoa's under the 
signature of the directors or of the secietary of the C()m])any ; (b) that the 
authorik'- of the person or j)ersons to sign on behalf of the conijxiny should not 
be conlineil to cheques but should (sixti'iid tc) othcrenders w'hethtr the account is 
in credit or debit ; it should ev<‘n I'Xtend lo tJa* ])ills to b<‘ accepted on behalf of 
the company. Similarly, the authority for withdraw’al fiom the bank of secu- 
rities or any other i)ioj)erty of the comjxoiy together with the signing of in- 
demnities .iml for ai ranging on behalf of th<! comi>any credks f>'i giiaranteiang 
the bank for tin* discounting of bills and for the piirchase and sale f>f se^u^itu‘s, 
should 'O'- |v,uMdi'(l f(jr to a\oid trouble at a later stage, (r) As n'gai/ds changes 
in llie dii e<;toi.itv' ;ind tie olhce of the sei'relaty, it is tlesiiable to ])nn’ide, as a 
coinenieiU working fnl.-. ih.d the bank shall be entitled to act upon any infor- 
mation givrm to it by f)U*- ol tin d;reciors or th-' siMuelaiy.' (it) In^lhe cast;of a 
conijiany whosi* aili- 1< pe rmit, with the appi ^Vwl of other directors, the 
pointin' at of pei.voii an al'i mat** or sulA-titute direetor, the blanker will l)e 
W'cll ad\ isrd to see that 'hi- Je-oliilioii ol ihei board (le.irly lavs down that the 
exjire>Mon “<lue«lor" shall Im d. ( nifcl to include alteinati: directors. 'I he 
banker- slioiud (jljiaj’i tlie jinKn ‘‘igiiat inx of the |)eis(ais autliorizixl to 
opera.ie oil ilie recount o^ the company. In (ho case of faiily old (ajinjianies, 
it is also (h -n o..],* kj a^'k fur t oj.jt s of tlieii balaix o shei'ts and annual n p(;i Is 
toi ajew pie^a flii-sf '.'--ai .. '1 h* sr wilf’lielo the baiik'er to foini aiiojhnion alxmL 
theii luMiv.ial p' -:t'on, (dc. ii. th^ (\.-v of a | nblii “( ompanv', tlie banker 
‘should, be'oie ahov 'i.g^ opei.ilionon tJie aec<junt , nriuio* the pi«Khi 4 lion oi die 
certilteale of aidlKaity to eommeiKc laisiness V-hi' ii is issuxl hy flie RegisUai 
of Joint Stoci: doiVipaniis, aflt r he is .s^dished that the-* ie(jmu moults as laid 
down b^’ tlie law', ii c.'o bec-n complied wilk. ^ • 

Pou ers lo hui rui, iniplu cl in c use oj leading s. I >oi row ingjxnvers, 

with or witliuiit u -1 1 lei.ijiis, are geneially s]K'cilie(I in the*rvemoraii(Iiuii and 
artich's ol a.ssociation. i-.xcept in tlie case of a tka^fing company it is necessary 
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that the power to borrow is especially given by the memorandum and articles 
of association of the company. The next question to consider is whether its 
articles of association limit the exercise, by the directors, of the company’.s 
borrowing powers. Having satisfied himself with regard to tin’s, the banker 
should i^sk for a certificate from the chairman or one of tlu' directors or the 
secretary of the^pompaiiy to the effect that the proposed advances are in fact 
^within the actual unoihausted powers to tjic directors of the company. Tf 
the borrow'ing is conductc^d by dek‘gation of powers, the banker should satisfy 
himself that the same is stricHy in accordance with the ei tides and any docu- 
ments wliicli may be signed on behalf\)f the coinj^anj^ in (Connection with bor- 
rowing should state spcM'ificahy that they arc signed on behalf of the company 
pursuant to tlie r<»iolution to be rehared to by its date, comprised in the man- 
date. It is* hovyever, ( onsidered advisable that except in spec ird cases the Board 
sliould be rcfjfiinid to pass a resolutkm on e.K'h occasion the company wishes to 
inirrow. Such powciis ^la^ , or may not, include pow(‘rs to pledge the coni- 
})any’s property. Except ifi the cose of Aoii-trading comi)anies, both under the 
f^ngljsh and the TndiLWi law, I'ompanies hav(^ implied i)owcrs to borrow and 
mortgage propiTty to sucli an cxtcmt as ma^’ be reasonable and necessary, for 
J^hc carrying out of the objects staled in the object clause. It is not always 
nt'cessary for a banker to make onf|uiries as to th(^ ])in}H'se foi which the funds 
to be borrowed arc rc(iuirecl and tlie advance made cannot !)(' avoided on the 
ground of the funds being misapplied, as long as the bankei acts do;ni fide and 
without knowledge of the misapplication. • 

Cessation of the poxeers^oj directors. In the c.isg of the winding-up of a 
Company, all the powers of its directors cease Inym tlu‘ conTmeiuxamml of the 
winding-up, except to the (‘xlent to which either the c:oin]\iny in a gt^eral 
meeting, or th% liquidatois, ^nay sanction J he continuance of their '^)owcrs. 
'Ihus, the banker will not be justified in honouring cheques, drawn by the 
directois, after he has received notice of tffe passing of tlui resolution author- 
izing the winding-up of tiu' ( ompany. * 

Non-tras^js'G •\sso(:TATroNS — Their liability, limited by guarantee . Bank- 
ers sometimes receive reciuests for «accounts to be opened in the names of asso- 
ciations, societies or institutions registered under the Indian ('ompanies Act, 
the liability of whose members is limited by ^juarafitee. 1 his method of regis- 
tration js used by as.sociat ions* which are form* d with a ^iew to promote art, 
sciei^cc, coinpieree, religion, etc., or any other useful object, provided any 
{flTofits made by such bodies .<irc not distributed by way of di\ idend to their 
members. T hey do not use the term “ Eimited” after their names, nor does 
' he word “ com])any exco^:)t rarely, form part of their names. As in th(' case 
ol other public companies, associations .so registered .should be re(]uired to 
observe the fonnalities referred to above, exetipt that they are not retpiired to 
obtain a certiheate to conifutmce business whicli is necessary in the case of public, 
companies with a share capital. \\lier> .suc h a body, z.c.. an association not for 
profit, recpiires an advance, the banker .should investigate tTie question of its 
pow’ers and any limitation that may have been imposed on the ox(.*rcise of such 
j lowers. As, in the case oi public companies, securiflcs, .such as charges and 
motitgages, tliat •are re([uired tci be registered, sliould be registered with the 
Registrar ol Joint Stock Companie.s ofihe province in which the association is 
A'gistercd. • • 

^BiUi^ATE cc')MP;ysriES«— groicih. In l£ngland, there is an increasing 
tendency for indi\«iduals as wtII af trading firms to convert their biisin(\ss into 
private lifntted compaiycs. TBis is evidenced by the fact that a \ery large 
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majorit\' of tho ronipanios rei,nstorod in roccnt years at Somerset House in 
London, are priv.Ue eoinj)anios. In 1933, no less than 11,063 such companies 
weio re^iNioied as aj^aiiist 873 public companies. Out of the total number of 
coinp.nn'es u‘qi >te,i<‘d in Eni^land more than ninety per cent, are private com- 
panies. most of iheni bein^ of small size. A lar^e number of these companies 
are ’ ‘one-man ” coni'erns. ix\ one man owns nearly all shares and i^as the sole 
control. In India, the advantages of tradint; as pri/.'ate companies are just 
bei;innin^ to be i\ ali/('d and, thertd'oie, the niimb(’r of .such companies is on the 
increase, tlion.eh it still bears in) comp.irison with their number in hay^land. A 
b*mk'^i dealnii; \\ il r» a priwilo coinp/tiiy'iias to be on his j^uard ai)d,, therefore, 
he invt\' not he williin; to i^rant it occasion.d and seasonaj acconntiodation with- 
out secmil\ which lie may he inclined to do in the case. olVan indivulnal bor- 
rower. whether trader or linn. ^ 

. li /(' com hanics. A banker is W('ll advised to 

e\ei. 1 -'^ cautiiHi ht tnn' ace'ediuj^ to a ivcpu ^t for acconviiodation fioin a ])rivatc 
limited cninj^nn* w ireli Ka*; bv'cn a reciaii coin (‘I'sion of a tradi'f’s bnsiiU'SS. 

In strict le^.d amiK-:-'. wht'n‘'\ 'r a >ole t i.ider eiinverts lii> business into a pri- 
v.ite linnr.d ci)mj>..ij\'. the'^‘ a ol h]> to the limited eoinpaiiv, 

which IS .1 1'^a\ entit\ di'^iiin't and se]\nale lioni him. 'I'lie creditors of iht 
tradi'i' ( aiiiioi pio-'e^vl aciain'^t the a^'Sets li.mslerred to tlu' coinpmv. lu 
Ci'Tl.iin ea-v }iuwe\ ' r. if tht' tiader i-^ lu a\’ilv iiSih'bUal bi hui' he iorms the? 
C()ij^|Miiy. the tiamA r max* be hekl to be a fraiidiileiit one made with th • intent 
to de!\ at oi delav Ins creduors. h a tiaijsl'er is in its(‘ll an act of in s)lveney 
and ;h<' in h r. bv ie^iM*it of it. is liable to be adjudicated an insolvcnl on the. 
petiUun oi any of hw eioaitui>. On his adjudicat ion, the Ollicial Assi;.;nee’s 
title will ci-inrm'iK'e not lioni the date of tla* order of ailjuiliiMtion. but will 
“ relate back ” to the cad (ki bank^nijitcy. namelvo the fiaudnk'nt tiansfer io tli('. 
coni]). MIX'. J n "nt'h ;n ase. tlieosuli xxall be t hat all intermediate (lealin!:;s wit li 
the ]‘ro])erty of tin* companx' xxill imi !)»• ’oiiidinc on the OtTnaal Assi.L;no(‘. In 
/c SifJihH (19.d(J)/2 All. 22, in smuhir <‘ii( i!pi't.niia‘s. the title c)f the tnist(‘e in \ 
bankriiph v*bx' op<‘rat ion of tin' doctmieol ' lelatiian bat'k ”:xva:>!r‘ld to ])n'x ail 
ox'er that of Lh^yd’s Lank xvho weia- in »hl ts ol delH iUiii es create- 1 to seiairo a 
(.»x'eoinfr er.uil<Mi to the comjMny liv the, b.inl:. 'I he daiv^.-.;!' in dealint^ 
with si! h ( r.ij-,]\in'* lia-. 1^(0 n ('alUd bv a writer as “ rndca'wood danr;i‘r ” as 
illu.strateil l)v the (Hankeis', Jnsnr.mce Aranajj;(‘i;s’ and A.i^enl's 

Magazine. Ibbi iiaix', 19 pp. 2Io-21(>). 

Akv'v//' ■ '■/ .hiJLUs A*- in the rase of‘Ma*itain otlier matteis, coiii- 

panii 5 aji. ti and dill« n-iit ix* lioin iinhxidnal-; and linns in reL;ard to the r(‘- 

(jniia iiii lit' u uardiiiL, ih - !('.L;i-li.ition oi ceit.dn ixpesol s( cniilies to be I'hari^i'd 

by Lhcni. S < lion 109 ol the Indian t uinpairns Act, 1913 (\'If oi 1913), as 

amende d by th<‘ Ann ndmeiit /\« ♦*>[ 1936 ( W 1 1 of 1936), ^hxt's a list ol ('har^;(‘S 

that ncjiiiii- -e^isti ilioii. I la '•* eliai.'tes as for e.\a1nij)le a lloaiiiii; cliar^<‘, a 

cliai'ee on l.nid, .^<'hap:je mafia for ^<-eufi]i:^ an ’ssne of debenl uo's, et('., .ire ol 

special inter* '.l to l^ankaus. 

• • 

('•Di^cqii' iiC' s i'J fdihicc to Vi^islry. die- ('liari^es an; rerpjiied to be rc;.;is- 
tenai xxillhn ' weiawone dav.s aftei the date on which tlie.y aie acbially sii^iicd 
or sealf'd, wliif h ii.<iy oi max iml be the same ?is the; dat^(? of exeenthm. FaBnre 
to n*i^ister the f iiaii^<; xvill mak<! tlje .setuiity xuid a^^ainst a liquicRitor or any 
creditor of tlie coinp.uiv. Mf a cover, a (fuly r(;gisteied siil)sef|ii(‘nt*ckar^(‘ will 
^et priority o\e: tia ] <if»r cliaif^e wliicli has ndt been*so r«t;i.sterc(l, it-tbe 
person in wiifisc lav(>m Uie sub.se(|nciit charge is^^rcated, ha^ express notice of 
the T>iior unregistered charge (!n re MonolitJtic Building Comhunv fl9l5). 1 
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Ch. 643). It is no clonbt the duty of the company to have these charges regis- 
tered, hut in practice hankers lending moneys against such securities, usually 
register the charges either directly or through tlieir solicitors. A registered 
charge may he cancelled hy sending memoraiichim ol satisfaction to the registrar. 

l^AOTNERSiiiPS — T ntroditclory . Although ’’the number of banking firms is 
on the decline, it must be stated that there is still quite a large nuinlxu* ot such 
iiims in 1 nclia. According to section 4 of the Indian Partnership Act, 1932 (1 X 
of 1932) "'a partTK'rship is the relalion between poisons who liave. agreed to 

share the^nolils of the biisinesi?, carrie^l on by all or any of them acting for all.” 

• 

Ju)rhnfhlics. ^Excepting the limitation regarding the number of members 
in a ])aitni'rshi|r to ten for l)anking business, and to twenty in other cas<"s, no 
lonnaliti(‘s, sum'll as registration, were required to be conqilied with until the 
provisions eofitained in section 58 of the Indian Partnership Act, 1932 (IX of 
1932) W(T(' cnforc(‘d. Ij: requires that (‘very linn siiould be registiued with the 
Registrar of Firms of the irea, in whiert it has its Jieail oftic;. TJiis Act has 
strei^tlKuied tlie ])ositi()n of i)(’rsons. wlio may lia\e ocrasion to deal with such 
firms, as the former can now know, witlioiit diffnailtr, tlie names of the part- 
iUers of a firm with wliiclr •th(‘y\ire askial to ent('r into business rfilations. 

/ag(// p(fSifi(in of padnership. A ])artneishi}) is sound imes regarded as 
an entity seiiaiati^ from its fneiiil)ers. It is so nndcj- tlu^ Scottish law, but not 
either under the English or tin; Indian law. Tiie hrnfs name is regaided as an 
abbrex iatifui ot the names of its p^irtners. ^ 

Opeuno* of porliirrsliip^ omooiis. A banker slujuilTl nui open an account 
in tlie name ol a ]Mrtn(Mslii]i, nnless one or moK' orTTa* ])ai liiers a])pl\ to lym to 
<lo so. Fh\c<'|^l wlierc the ])artner in.ikiiig an application for llu^ o])eni;ig of an 
account in (he.TIrm iiami'. is^lepri\-cd of tinit po\\<*r, and the iact is known to 
file hanker, there can be no legal objxdioi^to a l>anker ojiening an account in 
thii name of tlie lurn at tlie request of anyoi#e ormoie of tin.* partners. Failure, 
howe\*(’r, to inaki' projier enquiries b(*fore opening an account on bidialf o! a 
firm in^a ’pai ^'r’s^uaiiKi may land a banker in troiilde. Wliile Ifv seetioii 22 
ol Iht Indian P.irtiu'rship Act a partner mnsl express or im])ly an intention to 
bind a liim» in order to make othci p.irtners liahdi*, seclioii 19 (2) {Ij) ox])ii‘sdy 
denh's a jxirtner any implied authority to ojx n 1 l)ank account on beluilf of 
the firm in hi^own i^anu; except wliere the usage or the*eiistom of the trade 
lieiiiiits it. J'lie men' existonea of a trade ])artnership is no warranty that a 
p.irtner liaSg^inthority to biiu>ihe firm by ope ning a bank account on its behalf 
in I'.is own name (AUiaiicc Bank v. Kcorslrv (1871), L.R. 6 ('.P. 433). It is 
(ksir.ililc, liu'n'ltire, that a'bankor should always open a firm account in the 
tirm’s naiiK' .mil it is in his interest to endeavour to get a letter signed by all 
the ]xirtnem. .stating tli * nature of their fusin' business, the names and ael- 
dresses of all the partiiei.s^aml of those authaaized to operate on the account in 
till* nanii* ol the film ; (.see Appendix A, fotm Xo. 10, posi). The anthoritv given 
sliould i^('lude•]Kn^■er.s to draw, indorse and aeee])t bills and niortgage^aud 
sell jm)]\‘vl\' belonging to the linn; (A])pendi\ \, form Xo. 10 (ti), post)* ft 
this is done,^ tlormant paitner cannot iwade his lialnlity and the Ixiiiker is 
not^put to^he trouble of proving the interest of all the partners in the firm. 

, Opcnu^oii of Firms' Accounts^ AS the drawing c^f che(|ues is nei'cssarx in 
almost ii4n<ind.s ol busine.ss, the baiiTv is jirstified in honouring cheques, drawn 
s nami* and signed by a partner, unle.ss it has received special instruc- 
.tions to the contrary, or knuws^tUat the partner, who has drawn the cheque in 
the firm’s name is not authonAxl to do so. In this case, a notice from one or 
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more of tho parlnois to the hank, cancelling the authority of any one of the 
other partners, would he sutheient notice to act upon. Similarly, one partner 
lias an implied authority to stop the payment of a rheque drawn on the part- 
nerslup aeeoiint hy another aiul the banker is hound to comph' witli the ins- 
tructions issued hy that partner. , 

]*o'u't'rs rrgdrdnii^ iminovcuhlr propoiy. It appears, that, according to 
iLiiglish law. a partner, in the ahs»mce of s]K'cial autlity.nty from other jiartner^ 
execute a h\e:il moi t.!^i.!;e ol tlie pai tnership pro])erty, can only givi' an et]uit- 
al^le eliaige. I his po-ition is }wohahl\ due to tli<’ teelmii'al lulo of t^e l-aiglish 
l.iw, liial an a'^v'ul vmtuioI execute a <leed on behalf of his ])iincipal unless so 
aulhoii/v'd by dct d. In Ihitish India, .section 19, .sub-seclion (12), clause (") 
'.d the Indian Pai tnershij’) Act, 19ol2 e\]>n ssly slates tliat tlRaim])lied aiithoiity 
Ol a partner does not ext^aid te) transfer c>f iuuno\i\il ile ]n'ouei<v belonging tf) 
the linn. Section S of riu' IVauslerof Pioperty Act. l8S12sl.ik ‘- dial a transfer 
ol pro]KMty pass('s to tla transferee all the interest wlupli the transferor is cap- 
able of ’pa>sing in tiie ])r()j')‘ r(y and in the legal incidents thereof. 'Ihe result of 
the eombinod operation ol tliese two provisions, is. it is ’submit tial, that, i,mle.ss 
all the ]\irtneT'> who ha\e .ni inteiwst in the ]'>roperty, join in conveying their 
roq'iective interests, ilure is no i'th'ciivc eonve^yanoe. rims the position ir 
India beeomes similar to tlial obtaining in England. 

Poii'iy to W'liere a ]\iilner is managing the lirnVs business, he 

lias the ])ower of horiowing as incidental to tlie ])owers of trading, and conse- 
ipienTly, he (\ui ph dge its moveable prop.‘rty. x\s a partner, thus, has no 
inij)lkil power to bind h * - o uartner by deed, the h'anker has, in order to obtain 
a vali- 1 legal mortgage, to see liiat eitlier all the parbnins aie parties lo the. mort- 
gage, or-tliat the partner executing tho mortgage is vested with the jwvaa' to 
do .so on behalf of his jiartiVeis. Where, however, a jiartner gitvcj a h'gal mort- 
gage willi(/at authority, it wa^- hehb th.it, wliili* he hail no pow'er to bind the 
linn bv (h’cd, it could be regarded as an C(]nilabl(‘ assignment under hand 
[Marcfiiiut w Minimi Dmui d- Co. (1901), 12 K.B829). 

T runs jci ions on the pn'uiic uccoitnls. Owing to the lidiiciary nature of the 
rt latioTi'-hij:) between jiailners, a banke.r slumld not accept for tlie credit of the 
i'l'ivati* account of .i partner, ('luHpies pa^'able lo his linn wdlbout iiKjniiing 
ir'jin the other partners. If he hiils to do so, tlui banker may Jose stiltutory 
piotiM'iioii iindei se ction b'31 of the Negotiable Instriimchts Act, 1881 (XXVI 
of 1881). However, it is not quite necessary to ic'‘ak(.‘ any infjniry, if a partner 
draws a (.he(]ue tm hi^ lum\ account and sends it for the credit of *Ais personal 
account [Inickhonsc v. Charlton (1878), 8 Ch. 1). 444). raution is necessary in 
the ca.se ol a cliequ.j sent in response to pressure for reduction or rep.aynicnt of 
an overdraft on private account. .'Hie banker .should al.so be careful, when he 
i." a-iked to colh.'Ct a ( lieqiie drawn in a firm’s name aivl the customer’s explana- 
tion is tliat he is trading under that iiaipe (Guardians of St. John Hampstead 
V. Barday^ IhinkS'Jd. (1928), 89 T.I'dR. 229). ihider the JCngh'sli law, failure 
to rc^;r. ter a.tiading name makes the. olfender liable to proseeiition. 

Retirement of a partner. In the case of the retirement %)f quo or inon! 
partners inten -C'd in tlie account, the liability of such partntr dr partner^ to 
the bank ccase;> vifar .as future transactions arc concertied, but in*casc of no 
notice hat ing been given to the bank of s^ach retirement, the retiri^g^membef 
w'll continue to be liabh;, cv'cn for advances made after his retirement. As a 
rule, however, on the retirement of the old partner and thc*'aimission of a new ‘ 
one, the banker releases the retiring partner and accepts the newly -constituted’ 
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firm, as his debtors, in place of the old firm. In case, the banker docs not want 
to relinquish his claim against the retiring partner, he will close the old account, 
and open a new one in order to avoid the application of the rule in Clayton*s 
case (1816), 1 Mcrivale 572, according to which a payment ^hall discharge the 
earliest jiebt, whether of the customer or ot the banker remaining unpaid. 

'Death of a partner. The death of a partner has the legal effect of dissolving 
.the firm. His personat representatives have no right to step into his shoes ; 
they cannot take part in its management ; they can only 'fclaim the deceased 
partner’s^share in the assets of the firm. The banker can have no objection in 
continuing the account ; he can presume that the surviving partners will 
account to the reijrescntatives of the deceased for his share in the assets. Where 
tlie firm l^as a deMt balance the account should be stopped to fix the liability 
oi the estate of the deceased and to avoid the operation of the rule in Clayton's 
case. 

Insolvency of par tifer, « It must be uoted that in the absence of an express 
provision in the partnership agreement, insolvency of any partner will result 
in the dissolution of tlie firm by the operation ol law In the case of insolvency • 
of one of the partners, hij authority to act on behalf of the firm^ ceases and his 
•estate will incur no liability for debts contracted thereafter by other partners. 
A cheque signed by such a partner presented after he has been adjudicated an 
insolvent should not be honoured except upon confirmation by other partners. 
They may continue to operate on the firm s acepunt for the purpose of winding 
up its business. Any credit balance of the firm can be paid to the solvent 
partners as it is their busiijess to account for the Qh;^rn in the firm’s 

assets to tlie trustees for tiic bankmpt. , 

Partnersi^ account and partners* private accounts. There appears to be 
no objection to a banker cotnplying with flic reqhest to transfer money from 
the private account of a partner to that mi the firm of which he is a member. 
It is not iiermitted to set off the balance of a person’s private account against 
the account of the firm of whicli he is a partner. 

AC^tiUNTS — Their nature and operation. A banker should not open 
a joint account, except upon the receipt of an application, from all the persons 
interested in the account. It is very necessary .tliat the banker should know 
how the joint account is to be conducted, flot only as far as withdrawals are 
concerhed, but also regards other matters such as bill transactions, advances, 
securities, eft. Authority tg^draw on a joint account does not extend to with- 
drawals of^afe custody deposits, or to ovcrdra[ts. Consequently, when open- 
ing a joint account in the jiames of several persons, the banker should obtain 
specific directions as to whether one or more of them shall operate upon the 
account : in the absence of such directions^ the banker can honour only such 
cheques as are signed by. all those in whose names the joint acccoimt has been 
ojicned. Some banks make their jpint customers sign a comprehensive au- 
thority, covering all possible transactionf, whereas others tnkc a mandate re- 
garding credit*accounte only and require their customers to enter into a separate 
agreement, if jyi advance is contemplated ; sec Appendix A, form No. 12, post. 
In either eftse, bankers should usually see that provision is made regarding the 
following Inatters and contingenejes.^ 

• Draining of Cheques, Clear initructions as to the drawing of cheques on 
the joid l account are necessary. Such instructions should clearly show as to 

* **TWIcl!Ccr both, oi#efthcr, or all, or some of the persons in whose names the joint 

• .account 4s* to be opened, nfayjdfaw on the account. The general mode of the 
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law regarding joint debts, by which a debtor can pay to one of several joint 
creditors, is not applicable to debts due from a banker to his customer. The 
autliority given to one or more persons to draw on a joint account is automa- 
tically revoked by the death, bankniptcy or insanity of the person giving the 
authority. Similarly, the party ^giving the authority haS the right to revoke 
the authority. 

Survivorship. It is usual tha»t the mandate should also deal with the ques» 
tion of sur\dvorshij\ Although instnictions are not absolutely necessary, it 
would be a desirable precaution to ascertain beforehand what is to,liappen in 
the event of the death of one of the joint customers. Speaking generally, on 
tlie. deatli of a joint holder, the survivor is entitled to the whole amount both 
under the law of devolution applicable to joint owners and'^by the .custom of 
bankers. • 

Poivcr to overdrua'. The inst ructions should make clear w^liethcr the persons 
authorized to draw the cheques, will also have the powder to overdraw the 
account. If authority to incur debts on the joint account is given, it is^very 
important that several liability’ also should be established. In case of a joint 
liability only, the creditor can bring only’ one ‘action, w^hereas in the case of 
several liability^ lie has as many rights of action as tlicre are debtors. If, 
therefore, one of the two joint debtors dies, the creditor can only look to the 
survivor f(^r his debts and not to tlie legal representative of the deceased debtor. 

In cases of joint and several liibility, the lianker can claim, against the estate 
of the deceased joint debtor, to the extent of the debt due at the time of liis 
death. ^ ‘ 

OtJin' matters. ^Mandate should also make clear, whetluu* w'ithdraw'al of 
securities, etc., left for safe custady on joint au'ount is also'^ihcluded in the 
authority giyen. Similarly, it should be made clear, wdiethcr pow’or to pledge 
securities belonging to a joint accopht is, or is not, irndudi'd in the powers given. - 
The full title of the account should appear in the bank's books as w'cll as on ' 
every cheque draw'ii. , ^ 

Husband and 'wife. A common instance of the joint account is tfiac of a 
husband and wife. According to the decision in Marshall v. CrutwcU (1875), 

C. 20 Eq. 828, it appears tluft, wl^’ereas an account is o])cnedby a husband for 
his convenience, the* balance cannot be claimed by Jus V’idow, ^out has to be 
brought into the deceased’s estate. On the othpr hand, if it is clear that the 
husband, by ripening a joint account, intended to*inake a provisioivfor his wife 
in case of his untimely death, the widow would receive the money’^ [Foley v 
Foley (1911), 1 I. R. 281). 

Insolvency of the Joint Accoiii^t Holder. The insolvency of a joint account 
holder jnits an end to the mandate and opcratic»ns qn the account will cease. 
Payments from the accoujit should be made on tlic joint direction of the tmstee 
of the insolvent account holder and the solvent party^ \\’hilc returning tlie 
cheque of the solvent account holder, a suitable answer Skhoiild bb given so as to 
sec that no aspersion is cast on his credit. Insanity of a joint account holder 
countermands any authority given as regards operations in thp account, which 
should be stopped till the l^ankcr receives joint instnictions from the sime 
customer and the Committee of the LuAatit if one is appointed. ‘ 

Joint Hindu families. A banker dealing *with joint Hindu families ^11 ^ 
find to his cost, that certain laws and customs relating to succession Und " 
transfer of rights, put serious obstacles in tfte ‘.vwiy of ^his providing* financial 
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accommodation on the security of what is ordinarily considered to be a normal 
and reliable bank security. For example, in a joint Hindu family, governed 
by the Mitakshara law, all the members acquire a right in the ancestral property 
by birth and the accrual of that right dates from conception,, so that there is* 
always the danger of having a transaction impugned by even a person who at 
the date oT[ the transaction was not bom. In order to charge a joint family 
estate, it is necessary that all the members of the family should join in the 
execution of the deed, or should give their consent, or that the deed should be 
made by the head of the family in,his capacity as karia or manager. The powers 
of the karta\xG, however, limited and a Charge created by him is binding on the 
family projirty, only if .the loaA is taken for a purpose necessary or beneficial 
to the family, or is ill discharge: of a lawful antecedent debt due from the family. 
In the event of a suit being filed by a banker, who has granted loan on the 
security of the j».nnt family estate, the burden of proof that, before he made the 
loan, he had satislied liinisclf that the loan was taki^n for ])iirposes Ixmeficial 
to the family, lies on the T)anker. To avoid Ibis and several other difficulties, 
some banks require a Hindu customer desiring to ojx n an acroimt, to furnish 
a statement to the effect tliat the money deposited in a fixed deposit, current or 
sayings bank account, is the per'sonal or sclf-acqiiiied property of himself or 
herself and not that of a joint Hindu family. (See Appendix A, forms Nos. 6 
(h) and 11 , post.) 

Customer's Attorney, Mandate distinguished fro'd^t Power of Attorney. Bankers 
have sometimes to clcal with the attorneys of their customers. An 
ordinary mandate by which a customer gives instrj.ict j:jT?S-ifiu,his banker that 
customer's nominee is to operate upon Jiis account. Whereas mandate con/ers 
authority to op(^te on or in connection with the cust(;incr’s banking account 
under a power, th? right may a|ff)Iy to any IcgdS transaction for which the donor 
of the pow’cr wishes to provicle for. By rpandatc the particular banker is 
informed that certain powers liave been delegated, whereas a p 9 wcr of attorney 
acts as a general notice and authority. 

• • • . 

Special or General Power of Attorney. Such a power may be special or 

gencrar; (Appendix A, forms Nos. 9, 38 and 39). Where the person to whom 
the powei is granted to act for is his principal in only certain specified matters 
the power is kn^wn as special power as distin^ished from a general power by 
which the* attorney is afithcTrizcd to bind the grantor of the power generally. 
The former forift is used, for inj^anee, when a certain document — a sale deed — 
is to be registefted ; w^hcrcas the latter is used wherel>y a businessman authorizes 
his manager to act for him in ;nanaging the business, etc., either when he him- 
self goes abroad or is otherwises veiy busy. Although many powers of attorney 
contain a general clause wlicreby the donor •undertakes to ratify anything 
which the donee may do on the donor's behalf, in practice it will be found to 
cover only such acts as might bo deduc^^le from the instrument. 

Prccuations U) be taken. The bank ma*iiager should satisfy himself that 
the power of attorney is duly stamped and is in torce ; he should also retain a 
copy of tlie saipe. • It is advisable to ask the customer to sign the usual mandate 
form ^o as to pfovtde against anyjoophole that may be found in the power of 
attorney, if tliis is done the power af ewttorney as far as the bank is concerned 
can be treaty! as having been suspended by the mandate. 

. Fjcfcu tors and ^trustees— -As a rule, a banker will avoid opening ac- 
counts of executor^ and trustpes, but can have no objection to do so, if the 
accounts are fo be in they: persb&l capacities. Otherwise, he will thoroughly 
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acquaint himself with the document appointing the executors or trustees and 
will have no dealings with the estate, until the official probate or letter has been 
inspected b}' him. In practice, however, a banker, sometimes grants facilities 
to persons who^n he knows to be representatives of the deceased, pending the 
issue of the official documents. In case a banker conics to know that the funds 
deposited belong to a tnist fund and they are being misapplied, he cannot escape 
liability on the gioiind that the. bank accoimt was in, the name of a trustee. , A 
banker who disregards the requirements of law may be held liable to the belie- 
ficiaiies of a tnist for fraud committed by a trustee if the banker had been put 
on inqiiiiy’ or if lie failed to take prspei and adequate steps for the protection of 
their interests. In the leading House of Lords cage of Gray v. Johnstone 
L.R. 3 H.L. 1 , it was held that in order to render \\ banker /.lable there must be 
a misapplication of the money intended by the tnistee, so as to constitute a 
breach of trust and the banker must be cognizant of that ‘intention. The 
existence of a jx^rsonal benetit to the banker, designed or stipulated for as a 
consequence of such misapplication* would be st .>ong evidence that the banker 
WMs privy to the breach of trust. In a recent Privy Council case 0. R. M. v. 
Nagappa Chdiiar, 43 Bom. L.R. 440, the banker who had knowledge of the 
trust character of an account and who allowed the customer to transfer the 
funds standing to the credit of the tnist account to his personal account which 
was overdrawn, was held liable to refund the moneys to the charity to which 
they rightly belonged. In an earlier Privy Council case A.I.R. [1936] P.C. 193, 
the plaintiif, a lady, had ar account with the defendant bank. The plantiff 
gave to /I , a solicitor, veiy wide powers to manage her affairs, including a power 
to operate on hc^ - A who was largely indebted to the defendant bank 

withdrew therefrom plaintiff's money and paid off his own overdraft with the 
defenolant bank. It was held that A was a const rue the tmstce* in respect of the 
plaintiff's money and the bank, who for its bi^ieiit, connived in the breach of 
trust without any inquiry, became, in its turn, constructive tnistee subject to 
the same fiduciary obligation by which A was I:)ound. When the accoimt 
opened for two or more tmstces, tlie banker should have clear instructions as^ 
to who shall sign cheques or other instruments, but in the absence of such ins- 
tructions, one executor can deal witli the funds of the estate on befiaM of the 
others, whereas in the case of the trustees, all must sign on ercry occasion, 
because, the appointment of several trustees is taken to mean that the j)roperty 
sliall be under their combined control. On the death or resignation* of one of 
the executors, there is no need for the banker .to modify the course of business. 
However, in the case of death or retirement of one of the trustees, it is not Sate 
for the banker to assume that the suridving or the continuing trusti'os possess 
full powers to deal witli the property. In case' the executors borrow money, 
as usually they do, to discharge urgent debts or obligations of the deceased, 
they arc personally’ liable lor the advances so obtained, unless they are secured 
by the specific assets of the deceased. An executor has no jjower to borrow 
money so as to^ind the general estatr^. In the case of a married woman l^eing 
appointed as executrix, she will not bind her husband for her acts, unless the 
latter meddles in her duties in the capacity of executrix. 

Clubs, schools, etc.— Accounts arc often opened, in, the hames of non- 
trading institutions such as clubs, schools, committees, funds' associations, 
etc., see Appendix A, form No. 14, It should be remembered that such 
bodies, if not incorporated, have no contracting powers as they nsp/c no legal 
■personality. Thej' can neither be sued nor are the individual members- rf-stdr 
institution liable for any overdraft, as longfastJ;Kj members* signing dhe^clieques 
do so in their representative capacity and nof in their individual capacity) 
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However, if the account is opened in the following form " R. A. Dubash, ac- 
count Parsi Gymkhana/* then Mr. Dubash can be held personally liable for the 
overdraft created by the drawing of cheques on this account. The banker, 
having satisfied himself that the club committee, etc., wishing to open an ac- 
count a properly incorporated body, should ask fora duly aifthenticated copy 
of the .resolution of the managing committee authorizing the opening of the 
account giving the necessary powers to a certain person or persons to operate 
•upon the same ; see Appendix A, form No. 19, post. If the j)erson authorized 
to operate upon the account of the club or association happens to have his 
personal account with the same* bank, jit qiust sec that no plub money should 
find its way Into the personal .^iccount of the office bearer of the club. 

• * 

Local ^AUTHomTiES — Tiie constitution, powers and restrictions of the 
different kinds of local authorities, provide sufficient material to make a small 
volume and it*is not possible, therefore, to deal with the subject here at any 
length. As these bodies ysiially dispose of large funds, bankers regard them as 
desirable customers, although their accouftts require i^pccial precautions. When 
a banker is asked to open an account in the name of such a body, he should 
satisfy himself as to the authorized method of dealing with its funds, the 
persons by whom cheques are to be drawn and all other relative questions. 
The answers to these questions will generally *bc found in the special Acts cons- 
tituting such bodies and it is» therefore necessary to refer to the relative Act 
when a request to open an account from such a body is received. It must, 
however, be remembered that in allowing ovcrdrtifts to such bodies, a banker 
runs a great risk, as their borrowing powers arc circumscribed and obscure. 

Bankrupts — When a oustomcr gives notice to his'ereditors that he, has 
suspended or i«^bout to suspend payment of his debts, or when he hasjiled in 
the court a decimation to the (^lect that he is^iiiiable to pay his debts, a banker 
should stop all business transactions with Jiim. The whole of the debtor’s 
property will be vested in the Official Receiver, or in Presidency towns, the 
Official Assignee who will administer it for the benefit of the creditors generally, 
the object beiiT^ J;o protect the property from the debtor and alsf) from any 
individual creditors who may seek to obtain preferential treatment. Special 
care should be taken in the case of undischarged bankrupts, who are subject to 
a number of disqualificatioiuj. For instance, an undischarged bankrupt 
cannot obtain* credit, for, more than Rs. 50. He will be regarded as guilty of 
misdemeanour if he engages in jl trade or business under another name without 
disclosing tly) fact of his banlfruptcy. 

Liquidators — Bankers should also be careful while dealing with persons 
appointed to wind up the affairs of a company. A liquidator’s business is to 
realize the company’s assets and to collect apy amounts owing by the share- 
holders. He has to apply tjic funds thus collected in payment of the company’s 
debts and distribute the balance, if any, among its shareholders. He has the 
powers to borrow money against the s*ecuMty of the compar\j^’s assets and- to 
draw, accept, make and indorse bills and notes, in the name and on behali of 
the company. In the exercise of any such powers, he is free from any personal 
liability. * . * 

Mercantile agents — An agcjit jvithout any power of attorney, who 
represents that he has authority to ^t on behalf of his principal, is personally 
liable fof breach of warijanty of authority for any loss sustained by a third 
"pSrtjT^o relies* if^on the representation, even if the agent, in making the 
representation, acted in goodJaith and was imder the impression that be had 
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such an authority. A banker who has been authorized to allow an agent to 
operate a customer's account, should at once suspend all operations on that 
account, — upon hearing or being notified of tlie principars death, insanity or 
bankruptcy. While signing on behalf of his principal, an agent must indicate 
that he signs per procuration or on behalf of the principal, unless he l^is been 
authorized to sign the principars name; otherwise, he will not be exempt 
from liability, merely by adding to his signature words describing himself as 
an agent. A banker has to be 'on his guard while dealing with agents wit-h- 
limited authorit>^ lie should on no account allow an agent, or in fact any 
person, to pay into his own private^ aqcount, blicqucs which he has indorsed 
per-pro. or on behalf of another, without satisfying himself that the agent 
has the authority of the principal to do so. A banker should not allow an 
agent to overdraw his principal’s account except* with his expres»s authority. 
A factor is an agent who is entrusted with the possession of 'the goods which 
he is asked to sell for his principal. He carries on business in his own name 
and not necessarily in thW of his principal ; wliiic dealing with a factor, the 
banker will run no risk if the transactions are in good faitli. and the advances 
are secured by goods or documents of title deposited by him. 

MoiiAMiirDAN CUSTOMERS — As a Moliammcflaii can informally bind 
property by verbal u'ak/s or trusts, the banker is confronted with certain 
doubts and ililficultics while advancing money ngainst an estate owned by a 
Mohammedan ; (Appendix A, form No. 33 {d), 'post). The defence, in certain 
cases, in a mortgtigc suit agitiiist a Mohammctlan, will be that the property 
mortgaged is, in fc^ct, the subject of rcligiops endowment. Besides, a 
Mohammedan Ca\llLUL j*"*'ath more than oue-third of his property by will, 
and, « in case he dies intestate, the hcir'< to his estate will have to be traced 
up to ^hc third generation in tlic ascending and descending V.v!es. In dealing 
with the money or projierfy of a deceased Mohammedan customer, the only 
obvious precaution fo/ the banktr is to insist that the party claiming the 
money or property shcjuld ]’»rodiice a certilicate of probate or letters of admi- 
nistration from a competent court in British India. 
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ORIGIN OF TiiK CHEQUE — In an carKcr chapter we have seen that the 
London Goldsmiths were the first bankers in England. They received money 
/rom tlieir customers on condition to pay its equivalent wlien calhnl upon to 
do so. When a customer wislicd to make payment to a tliird party, it was 
customary to write an order to his banker to pay the sum required. According 
to some roscarch scliolars, these notes 8r didders were tlie cafliest forms of cheque 
currency. The c|/equc or ‘'dlawn note**, as it was called and which was used 
by the customer!# of the f^^oldsmith banker, was simply an ordinmy slip of 
paper containirig a written order, addrc'sscd to the banker hy his customer, to 
pay on dema*\id, the sum specified therein. Generally it was macl(‘ payable 
to tlie payet! only and ?ipmctimcs to the payee, or c#rder, or bearer. I 'nder the 
Lex Mcrcatoria, from the very outset, the ''drawn wotc*' appears to liave been 
r( gatded as a l)ill of c«\'chang(‘, which, if made out to order, could be indorsed 
iji favour of a third party. \Ve give below three si)c?cimens of the drawn notes 
^iscd by the goldsmiths pVIacieod*s Theory and rractice of Banking, Vol. I, 
Chapter IV, sec. 4, p. 282). 


Mr. Iliomas Ffcwlcs,- -I desire you to pay^into Mr. Samuell Howard or order 
upon receipt hereof ihc sum ot uine pounds tlurteeii shillings and .six pence and 
place it to the account (^f " , • 

14tli August, 1675. ‘‘Vour servant 

£9 l.'hs. 6d. * Edmund Warciwp. 

Mr. Oiildc, — Pra^’ pa^ unto tlic l)car?r the bilm of twenty pounds and place 
it to the account of 

London, August 29, 1689. E. Pollexen. 

(3) 

^ TJolton, 4tli March, 1684. 

^ At si^it Hereof ])ay unto Charles Duncombe, E^q., or order, the sum of four 
• hundred pounds, and place it to the account of 

, Your assured frieiul. 

To WINCH luSTJCR. 

Captain Francis t'hiid, 

• • Near 'teinxiJe Earce. 


• Later research, howeytr, has proved that the origin of the cheque 
dates baefc to earlier times (The Origin of tjic cheque by R. D. Richards 
— The Banker, January, J929, p, 29). It was customary, during the Stuart 
period in England, to pay persons who had claims upon the Exchequer, 
such as state oflicials. Crown servants ;wid pensioners, by means of what 
were termed "debentures.** Except during the Cromwellian period, the 
debentures were generally drawn inj^atiu usually with several of the words 
abbreviated ajid when cashed at the Exflicquer they were kept as vouchers in 
proof of payment of money ihercon. These Treasury -Exchequer money (Trders 
were cashed at* the Exchequer when there were sufficient funds for their pay- 
ment and so the goldsmith linkers readily discounted these orders. The 
debentures were verbose documgits^ authorizing payment to be made to the 
payee or his assignees at the Exchequer, usually out of certain funds specified 
in the flrdcr. From tips it can be safely concluded that the "drawn note" of 
’^tild'gOiasmiths not a novel instrument, but a copy of a similar device, used 
‘ an connection with the issuia of f^ublic money from the Exchequer. 
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Advantages of cheque currency — The advantages of cheque currency 
over the forms of ciirreiicy arc manifold. Firstly, it is very convenient to 
make and receive payments by means of cheques. Not only can a cheque be 
drawn for the required amount — small or large — ^but also the making and re- 
ceiving of paj-mems by specially crossed cheques are free from those ^risks, 
which are attendant upon money payments. Secondly, a payment by chieque 
practically does away with the need of insisting upon a receipt from the payee, 
although receipts should as far as possible be obtained.' Persons making pay- 
ment s by che(iiics,*are saved from the trouble of maintaining and preserving 
the record of the payments, for the paying bank 'keeps a record thercv)f, and, if 
necessary, can prove them by the production of t^je cheque bearing the payee's 
indorsement, entries in its books and by the evidence ol its clerks. Lastly, 
were it not for the cheque facilities, it would not onl5' be difl'icult, butculso more 
costly to make such payments. It is only in comparatively rec^ot years, that 
besides (ireat Britain, other European countries, such as France and Germany, 
have realized the sexaaal befielits arisii\g from the utc ov this form of currency 
and consequonth’ they are* doing all they can to encourage its use. 

'I'ln: j*cu’ULAKi I V oiy ( hi:ques— The use of cheques has become incteas- 
ingly popular in I’Jigland during the last ninety years^or so. After the passing 
of I’ccl's Act, 1884, joint slock banks, which had the right to issue notes, lind-* 
ingthat they could not increase their note issues beyond the maximum amounts 
laid down under the Act and <^th<‘rs which had no shell right, had to encourage 
the use of cheque currency for the exj\iiision of their business. So general has 
the use of cheques become, that out of every £ 1,000,000 paid into a London 
bank in 1922, only. of notes and*coins. In 1918 when the 

stamp-duty on checiues was^aised from a penii}’ to, two pence, many jierscms 
believed Jhat it would lead to a decrease in the use of cheques. ^ But the late 
Lord (then ]\lr. Philip) Snowden,* when ChanceKor of the Fxfnequer, stated 
that, whereas in the year before tlie raising of the duty the number of cheques 
used was 298,000,000, it had risi^n to 3(SO,000,000 in 1923-24 [The Times 
(London), 6th Ma\% 1923]. 'Ihe impoitant part which the checpic currency 
plays as a means of exchange in modern tiruf's, cannot lie c^spnted. The 
amount of chcfiuo.^ that passed through the bankers' clearing hoilscvi in 
England in 1934 was £35,4S4 million as against only about Ks. 17,21,10 lakhs 
equivalent to / 1 ,293 millions in India. 'J'hcse iigures woik out approximately 
at Ks. 12,430 \)l'v head in JuighuKf as against K.s. 48Jn India. • 

CatsI'S lack of popT LAKirv OF cueql'ks IX India — Frory the figures 
given abo\e, it i^ clear that the u^e of rhcc|ues in *Jnidia is comparatively small* 
firstly, because as slated in ( bayiter JI, the number of banking offices, parti- 
cularly having leg.ird Icj the >izc oi the countrv, is absolutely small ; secondly, 
many banks, in the jiast and some even to this day, rec]nirci cheques to be 
drawn in English a language know^i to only a small fraction of the population 
— accf)rding to the Census Report for 1931 the projjortmn of literates in English 
is, males 18.1 , and females 2.3 per 1000 of population- thirdly, the people have 
not yet acc[uiicd tlic rctjuisile measure of confidence in the safety of banks? 
fourtiily, the stan^p duty on checpies acted as an obsta^'le in tlic free use of 
cheques upto 1927; lifthly, tlie advantages of this form of ciirrc^icy^are not yet 
fully realized; and lastly, the facilities for the*cncashmcnt of*chequcs are far 
from satisfactory. Until lately, it generally took half an hour to cash a cheque 
in most of the big banks in India, particuUxrly in cities like Bombay and Cal- 
cutta, whereas, banks in England and the other westom countries, e xcept in 
veryrare cases, do not take more than a couple of minutes ill making paymmts’ 
of cheques presented at their counters. The pitimpt payment of cheques in 



cheques 


105 


England and other countries of the west is partly due to the fact that cashiers 
employed by the banks in those countries are fairly responsible members of 
their staff and not employees of firms of shroffs, to whom the cash work of a 
bank is generally entrusted on a contract basis in India. 

IjfAijEQUATE NUMBER OF OFFICES — As regards the first of the causes stated 
above, there is only one banking office for every 130,300 persons in India, as 
compared with one for »very 3,738 persons i^i the United Kingdom, therefore, 
ft is no wonder that the use of cheques in India is very siiialJ. In order to 
develop the banking habit amo»g the people in this country, it is essential that 
the number pf banking offices must b8 in-creased considerably. 

i 

The language difficulty — With regard to the second reason, it may be 
mentioned* that, even among literate Indians, only a few can correctly draw a 
cheque in the J^nglish language, in which the cheque books of most of the banks 
are printed. Some banks offer to honour cheques signed in languages other 
than English, if their cifstooiers agree taindemnify* the banks against any loss 
arising from failure to detect forgeries of customers*' signature, (Appendix A, 
Form*No. 6 (c’), post). * There are others, it is gratifying to state, who have 
begun to allow their custojners to draw cheques in certain vernaculars without 
Asking for indemnity. After all, particularly when the Indian clement is being 
gradually introduced in its higher grades, it should be as easy for the staff of a 
bank to detect forgeries or to verify signatures in the vernaculars, as in English. 
It appears desirable that banks should be requirpd to honour cheques drawn in 
any one of the recognized vcrnacvlars of the presidency in which the drawee 
bank is situated. It will not only encourage tlu^usp.^ cheque currency, 
but also provide an opening, however small it may be, for a section «f the 
young men belonging to the middle class of the country, in the joint stock banks. 
^ ^ • • 

Abolition of the stamp duty — ^Thajiks to the abolition of the stamp- 
duty in 1927, which was strongly recommencUid in the first edition of this book, 
the use of cheques, not only in the presidency towns and otlier big commercial 
centres, but asi'^g ir»the small cities, appears to have consideraWy increased. 
The c^’t^nt of this increase is not known, as the number of cheques cleared 
through the bankers' clearing houses in India came to be published only 
recently. The total amount of cheques cleared through the clearing houses 
increased fron^ Rs. 15,87,67 laths in 1926 to Rs. 22,52,03 lakhs in 1940. The 
number of cl^cqiies cleared through the clearing houses in India including 
I^urma increased from 1,57,4^*836 in 1939 to 1,69,35,199 in 1940. In any case 
the loss of revenue to Government as a result of the abolition of the stamp duty 
is insignificant, as compared to the many benefits, which have accrued from the 
large expansion in the use of the cheque currency and the growth of the bank- 
ing habit. • 

• 

OTiir:R reasons — As regards the^ reasons other than those given above, it 
naay suffice to state that a great deal depends upon the banks, which can, by 
offering greater facilities for the encashment of cheques, increase considerably 
their use, both l^o their own advantage as well as to that of the country. Nor- 
mally, the dFmand for currency in winter for the movement of crops, not only 
causes striiTgency in tl\ie money-market which affects adversely both industrial 
and commercial interests, but also Jlic cost of transferring money over long 
distances fias to be borne by the people. The cheque habit is sure to bring 
iiboirt>*fetec desired in the mSney-market and reduce the charges for transfer 
of funds. . . - • 
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Suggestions for Popularising the Cheque Currency. 

TI.i villi? regard to the mi mcroiis advantages and tlic indispensability of 
clieciiies to tlie industrial and commercial advancement of India, it is suggested 
that proixiganda work for encouraging tlie checiiie habit, sltould be carrjed on 
by Ciovernment and banks. 'Vhe expenditure incurred in this connect ioi} will 
pay perhaps tenfold in the long lun. 'I'hc following are some of the ways in 
which (loveriimcnt and banks ean help in popularf/ang the use of cheques . 
currenev: — 

• ft 

riau’AUANPA — ^kv'^t ollices in laig(f cities maybe required to. stamp all 
letters with voials such as “ For mutual bencrit, use cUequ^es for payments.” 
Traders and mercli.ints. in tlieir ('wn interest, can \\q\p in profiagatin^ the bene- 
fits of checpic cuueiicy. flie author knows of an instance, in \\;luch a bill col- 
lector of a certain <'omr uiiy in Bombay decamped after collect iiTg some bills, 
because the payments by .most of its customers weij^ not made by crossed 
cheques, d'his made the company ciiVailate [»rintrtl cards to its patrons with 
the following wonls;- “ Safidy-tirst. lor mutual safety, •please make paynicnth 
by checjues.'' It w’ould be still better to use cheques crossctl with the words 
•' Tayco’s A/a.” ' • • 

Government should accept freely cheques in payment of land revenue anil 
in satisfaction of its other money claims against the people. At present checpies 
are received at the treasuries ijianaged by the branches of the Imperial Bank 
of India, as well as the ollices of the Resen'c l^ank of India. As neither of thcM.* 
banks have yet opx,r^'^* bsanches at all the district headquarters and as checpies 
are n(jt generally accepted af the sub-treasuries, ihq use of cheques in payment 
of land j;e\’enue is by no means general. There appears to be ijj) \’alid reason 
against the extension of thitj facilily to sub-treasuries also, parffcularly when it 
is understood that puccu receipts ^iced not be issued until sucli time as the 
cheques received in payment aie (July honoured. Government can contribute 
materially to tlie tTovelopment of the cheque habit by making all payments hjr 
amounts Rs. 100 or 120(j by cheques. In ITance, a dc’ircg.t/as passed in 
March, 1940, by which all amounts beyond a fixed minimum owed by f icfcern- 
ment departments are required to be paid by chccpies. 'flu! Ftdurin Govern- 
ment has carried matters a goud^deal further by making it compulsory for all 
pa\ments for goods, •services, rent and similar obligations in excess of 3,000 
Francs (roughly Rs. 240) to be made by chef|ues (3r bankers' crafts. Local 
authorities in India can also lend a helping hand in popularizing the use (^f 
cheque currency by using chccpics for the payment of salaries to their em- 
ployees receiving, say, Rs. 100 or more per month. 

Prompt exxashmiint op ciiEQUES — Banks should provide adequate 
facilities for the prompt encashment of cheques acj-oss the counter. In this 
connection, their attention is invited to tljc practice of the English banks, whose 
caslr departments #ire manned by thCirowTi staff and not by thp employees of 
the shrotfs, who, as we have seen, arc paid a lump sum -per year for doing the 
cash wxrk in some of the Indian banks. 

Permission to draw cheques against Savings Banks A*ccounts — 
La.stly, banks may, subject to certain restrictions, allow cheques tp be drawn 
against the savings banks accounts. Some of the exchange and jotnt stock 
banks in India offer this facility to their customers and ther^ appears TTftRTTO" 
reason why other joint stock banks should not^fgHow suit. . • ’ . 
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Definition of cheque — Before examining the various questions affecting 
ihe drawing, collecting and payment of cheques, it is necessary to explain the 
legal definition of the term “cheque/' According to section 6 of the Nego- 
tiable Instruments Act, 1881 (XXVI of 1881), “A cheque a bill of exchange 
dravj^n on a specified banker and not expressed to be payable otherwise than on 
dercianfl." In order to understand this definition, it is necessary to know the 
definition of a bill of exchange. 

• Definition of a bill of exchange— The definition bf a bill of exchange 
as given in sections of the Indian Negotiable Instruments Act, 1881 (XXVT of 
1881), is* as follows: — ^ • • 

A “bill^of c74chango’’*is an instrument in \vriting containing an unconditional 
order, sigiic^ by the ^i:i.kcr, directing a certain person to ]iay a cort.iiii sum of 
mcmey only to, or to the order of, a certain person or t*i the buaror of the 
inslrui^ifint. 

A iiromise or order to pay is not “conditiqiiar’ within the mi'ani ng of this 
section and section 4, )-;y reason of tjic lime for payment of llie amount or any 
instalment thereof being expressed to be on the lApsc of a certain xienod after the 
occurrence of a «5pec>ficd event which, according to the ordinary expectation 
* of mankind, is certain to happen, althougli tJie^time of its happening may be 
uncertain. ^ • • 

Tlie sum pa\able may be ''certain** within tJie meaning of this section and 
section 4, although it includes future interest or is payable at an indicated rate 
of exchange, or is according to the course of exchange, and although the instru- 
ment j)rovidcs {hat, on tlefault of payment of an instalment, the balance 
unpaid shall bi^come duo. • 

The person to w4iom it* is clear that Hie direction is given or that payment 
is to bo made may be a “certain person " wntlij^^ '.hCwi loaning of this si'ction and 
.section 4, although Jie«s misnamed or designated by description only. • 

For spe^iijnen form.s o^bills of exchange pl(^sc see App. A, No. 25. 

Requisites of a Cheque. • 

Instkument in writing — A cheque* must be an insirnment in writing. 
Oral ordcrs^al though they may have the other requisites, can^ol be treated 
as clucques. •The law does not lay down any restriction as to the writing 
materials to be used for making out a cheque. As Mr. Sheldon says, the 
writing ftiay be done by means of {a) pencil or pen, (^) a ty^pewritcr, or (c) 
printed characters. Although tlierc is fio legal flawfcin the case of cheques 
written watlT an ordinary lead pencil, yet bankers should discourage this prac- 
tice (Praetke and Law of Blinking, by H. P. Sheldon, 2nd Edition, p.2). It is 
*true that during the first Great War 1914-191 8^maTiy cheques drawn in copying 
pencil by those in the lighting lines, W'crc honoured by English bankers; but 
the exceptional circumstances of the war were very largely responsible for the 
bankers' action in the matter. All thc^ame, it must be remembered, that 
honouring of chcipies v^ itten in pencil entails many risks, as alterations un- 
authorized by the drawer are ea^ to make and difficult to detect. Conse- 
quently, bankers in their own interests i^iould not make it^ practice to Honour 
cheques dra^ffn in pencil. 

Unconditional order — There was an old-world courtesy about the early 
cheque, as is oven now the ca^c with our hundi, which is conspicuous by its 
absence •in the bald and part-printed documents of to-day. The modern 
instrumejit must contain an u7icmidiiional order. As regards the "'order," it 
is not fleccssary that tjie word “order" or its equivalent must be used to make 
LlfPd Ocument % dheque. Generally, the order to a bank is expressed by the 
word’ ''pay/' If the wttfd “please" precedes "pay," the document wil 
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not be regarded as invalid merely on this account. On the other hand, an 
instnimcnt in the following form is not considered to be an order: — “Mr. Black, 
please to let the bearer have seven pounds and place it to my account and you 
will oblige.” It is ^necessary that the oxAci must he unconditional — ^which 
term is explained to a certain exteiU by para. 2 of section 5 o‘f the Indian Nego-| 
liable Instruments Act quoted above. If the banker is asked to do something 
else in addition to the payment ^ of money, the order, becomes conditional, ‘ 
therefore, the instrument cannot be regarded as a cheque. For instance, if the * 
cheque has a receipt h^nn attached to it and thq following w^ords arc added, 
“provided tlie recei]^^ form at the f<»ot ts duly signed and dated,” fir if the 
iunount is made pa3’able out of a particular fund, tiie ordej will be regarded as 
conditional and hence the instrument containing sych a dirjj^ction cannot be 
regarded as a cheepu'. If, however, the order indicates that a particular ac- 
count, is to be debited with the amount, or makes a statement of fche transac- 
tion which leads to thechcquqbeiiig issued, the order will remain unconditional. 
Similarh’, if the direction regmding the atgiiing of thevec^ipt is addressed to the 
paj^ee, it will not invalidate the instrument merely on.that ground, as the afore- 
said direction is not part of* the order given to the banker. For instance, if the 
instniction appears thus: — “This receipt must be signed before presentment 
for payment”, it does not affect the unconditional character of the order. The 
late Sir John Paget doubted tlic correctness of thii^view. lfo\vever, it has 
been held recently that signing of the receipt in such case does not amount to 
the indorsement of the cheque. • 

• 

On a specified 1'he instrument mucT be drawn on a specified 

banker.. This means, liPstlyfraat it should be drawp on a banker and not on 
am' other, person, and secondly, that the name andprefcrably also the address 
of the banker .should be specilk'd, so <is to avoid any mistake regi^ing the per- 
son from whom the pa^'inent of the checjue is to be demanded. T'hus it will be 
seen that orders on Government treasuries such as “supply bills,” as distin- 
guished from orders bn the Reserve Bank of India or the Imperial Bank of 
India, cannot be legally regarded as ch('(]ucs because they aremot ^Irawn on a 
banker — a term which cannot be used f(jr tlic Government of fndia; coysc- 
quentlv' no statutorv protection under sections 85, 1 28 and 181 of t|jic Indian 
Negotiable Instruments Act, 1881 (XXVI of 1881) can be claimed for .such 
instruments. • * ' ^ ^ , 

Bi\NKhKS’ PK.MTS IN h^NGI.AND AND IN InDL^ — It .should alsQ, bc liotcd 
that according to a ction 8 of the Bills of Exchange Act, 1882 (45 46 Viet. * 

c. 61), a bill of exchange mu d be addre^.^ed by one person to another, i.e,, the 
drawer and the drawee must be two diflercnt persons, finns or institutions. 
Conse(]uently, in luigland, when an order for payment was addre.sscd by one 
branch of a bank to the head offict! Sr to another branch of the same bank, the 
order\vas not troateefas a clieqiie, for the drawer and the drawee could not, in 
this case, be regardful as two distinct institutions. The passing of the Bills of 
Exchajige Act (188ii^, Amendment Act, 1932, has brought such bai»k drafts into 
line with cheques: Sections 76 to 82 of the llills of Exchange Act, 1882 (which 
relate to cros.sed chcciiies,) as amended by the Bills of Exchtin|[t (Crossed 
Cheques) Act, 1906, shall apply to a banker’s draft as if the draftVercy cheque. 
The expression “banker’s draft” means a^raft payable oh demand Uy or on 
behalf of a bank upon itself, wheather payaMe at the licad office or som^ other 
office of the bank. As the definition of a bill of exchange according to tlic 
Indian law does not require the order to be ad4ressed by one person to anotner, 
the drafts drawn by the head office of a bank upSif its branches, or tji(^e versa. 
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^ould even before 1930, be treated as cheques, if they satisfied other require- 
ments of the law. When the law in India was put on a more satisfactory basis 
by the enactment of section 85A of the Negotiable Instruments Act, 1881 by 
Act XXV of 1930 by which a bank paying such a draft in due course notwith- 
standing that the'payce’s indorsement is fprged, has beeri given statutory pro - 
tectic)n. In Slingshy and others v. Westminster Bank, Ltd, (1931), 1 K.B. 173, 
his Lordship Finlay J., was of opinion that an officer of the Bank of England, 
signing the interest warrant for payment oi interest on tlic.war stock, was acting 
as an agent of the Government and was drawing on the Government funds 
deposifed with the bank an^ the d«!*cupient was therefore a cheque. Here dis- 
tinction is made between the dual capacity of an officer of a bank, acting in his 
capacity as agJjpit of a third party, as distinct from a banker. 

A certain sum of money only. The order must be only for the payment of 
a certain sum of money only. It is clear that orders asking the banker to deliver 
securities or certain dthcj: things, altli^ugh their nature may easily be determin- 
able, cannot be regarded as cheques. It must'also be noted that the sum of 
mbney to be paid must be certain. An order is fey* a “certain sum'* within the 
meaning of the definitipn given above, when a cheque is drawn in sterling or in 
any other foreign currency on a bank in India, if the rate of the particular 
foreign exchange is stated or even if the rate at which it is to be converted into 
Indian currency is left to be determined by the course of exchange. Similarly, 
if the amount referred to in the order, is payable with interest at a given rate 
upto the happening of a specified event, which, is certain to happen, although 
the time of its happening“may not be certain, the aiod^inf payable is still a "cer- 
tain" sum. • ^ 

Payees he certain, order that qji insti;ument shall be a v^id cheque, 
it should be made payable to or to the order of, a certain person or the bearer. It 
should be noted that “persons" in law ;Trc not necessarily human beings. The 
legal “ person " may be one of the “ bodies corporate " constituted by law with 
power to Qpntri^t in accordance with recognised legal principles. Joint stock 
coippanies, local authorities, building and friendlysocicties, clubs, trade unions, 
guilds, (parity associations, and institutions of various kinds; all these con- 
stitute legal "persons." Moreover, to denote the payee with certainty does 
not necessarily mean that liis name shoftld be given»in the instrument. He 
rqay be designated as “the holder of an office. Thus, instruments payable to 
tlie principal of a college*t)r a school, or to a treasurer or the secretary of a 
particular society, club, or union, arc to be Regarded as payable to a certain 
person, as the i^ersons holding such offices constitute legal "persons." Even 
the misnaming or designating of a person by his office only does not vitiate the 
instrument. • 

Payable on demand. The order must not be expressed to be payable 
otherwise than on demand. It is not ngccssary to use the words "on demand" 
or their equivalent, as when the drawer uf an instrument a'^ks the drawee to pay 
and does not specify the time for its payment, the instrument is payable on 
demand ^^.ccording to section 19 of the Negotiable Instruments Act. 

• Dimwing of CHEQUES~It has already been stated in Chapter II that the 
right to^draw cheques on a bahkef depends upon the relationship between a 
banker ^nd his customer, who htfs a current account with him. This riglit is 
Jiaai^d, howeve|^, to tases where the amount of cheques to be drawn does not 
exceed the balance standing ta the credit of the customer's account, or is within 
the amount of the qverdrafl agreed upon. It is not however, necessary, that 
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there must be an adequate balance at the credit of the customer's account at 
the time tlic cJicquc is drawn, but there must be reasonable prospects of the 
customer being able to doj^osit sutticicnt money before the cheque is presented, 
so as to enable the banker to honour it. Where no such reasonable prospect 
exists, the drawer bf the cheque ipay be convicted of cheating, if it is ^proved 
that he persuaded the person to whom he gave the cheque to part with ■ his 
goods or valuables in return therefor, which that persop otherwise would not 
have done. 

Use of Printed C(^eque Forms. « 

Advantage of trinted cheques forms— The use of printed cheque forms, 
supplied by the banker upon whom the customer desires to d!aw, is advisable, 
firstly, because it renders forgery of cheques more difficult as the forger will 
have to obtain one of the forms supplied to the customer before lie can forge 
the signature of the ciistomei; secondly, because altc^ratwn of the amount of a 
cheque drawn on a printed torm can more easily be detected than wlien it is 
drawn on an ordinar\' piece of pa})er; thirdly, because the banker, by referring 
to the clie(]ue book records* can easily know thg name of the drawer, whose 
signature may not be (piite legible; fourthly, it savds to the customer the * 
trouble of drafting cheques in accordance with the requirements of law'; fifthly, 
it is easier to semi advice to the banker to stop the ptiyment of a certain cheque 
by giving him its number; and lastly, the counter-foils in the cheque book can 
be used as a record of the various payments made by the customer by means of 
such chcc|ues. Witl i a pri nted form, not only can Uicrc be no mistake in the • 
wording which will Lhe^^st n imcnt inconsistent with the legal delinition, 

but alsd there is the convenience of having a printed address and a ready 
stamped ffjrm, when it is liable to jtamp duty. ^ ^ 

Special printi d F'' rms to advertise ( ustomkr s businicss — Some 
customers, particularly trading customers, demand special forms wnth their 
names printed on them. This is done more with a view to give prominence to 
their names ami bn>iness. The bankers generally comply wftli^ifch requests 
of their customers, whose accounts jnstifv the additional expense w’liicTi in 
otlier castes can be passed on to the custoim i>. If tlie size of the fonfi is larger 
tlian the iisual one it may give t^'c banks somv trouble in handling such 
chequ' s. If, however* the special form required by a onstom(?r embodies 
a receipt to be com]jlelcd l)y tluf pay(‘e, before paypicnt is made, it is necessary 
that the bankca- should obtain a letter of indemnfty, providing tharf; he shall 
have the same piotectioii to winch he is entitled under sections 85 and 128 of 
the Negotiable Instruments Act, 1881. (For a specimen special form, see 
Appendix A, Foim No. 6 [d),post,) 

Honouring of chi-.ques dkaw'n on ordinary •piixes of paper — In 
England, most banks usually lionour cheipu's even wlien they arc not drawn on 
the fofms supplied liy them. In Indifi, some bankers follow tlv^ practice of 
their English confreres, and others decline to accept such instruments. Dis- 
honouring such in.strument.s how'ever, can only be justified under^he Jicrms of a 
special agreement between a banker and his customer, as it is'ndt necessary 
under the law that only such forms as supjjjiiecl by the bank must be i^cd. In 
practice, how'ever, all banks by their rules inferred to in the application form 
which a customer is mac^e to sign at the time of the openipg of an account * midc e 
it obligatory on the customer's part to draw cheques only on fli# forms supptiecT*" 
to him and in such cases, the banker is justifieef in infusing to honour cheques 
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drawn otherwise. It still appears desirable, that if a customer happens to 
draw a cheque on a piece of paper or a form other than the one of those supplied 
by the banker, the latter should honour it, the form is in order and there is 
nothing to arouse his suspicion respecting the amount, though he may impress 
on his*customers the advisability of drawing .cheques on the particular forms 
supplied to them. It is desirable therefore, that a customer draws cheques 
only on the forms suppled to him by his banker and not even use the forms 
Supplied to other customers. 

Dating of Cheques. 

• 

The drawer of a cheque is* expected to date it before it leaves his hands, 
as otherwise it wiy be dill^ult to determine whether or not the cheque has 
been in circulation for an unreasonable length of time. In case a cheque has 
not been datl^d by the drawer, any holder can insert a date. According to 
Griffiths V. Dalton (1940J, 2 K.B. 264, the prima fckcie authority to fill in the 
date given by section 20 of the T3ills of Exfliangc Act to the person in possession 
of thq cheque must, at« common law, be exercised within a reasonable time. 
Although the banker on whom tlie cheque has been dVawn can fill in the date, 
undated cheques are usuaily rclurned unpaid by most of the banks. 

Ante-dating and post-dating — ^The drawer can date a cheque with a 
date earlier or later than the one on which it is actually drawn. If a cheque is 
post-dated, it is no longer an instrument payal^li^ on demand and therefore, 
strictly speaking, it should be stamped as a bill of exchange. However, when 
n post-dated cheque is presented on or after the date on it, the paying 
banker should have no objeotion to honour it merely on the ground of itsj^eing 
originally postdated. The drawer of a post-dated cheque can be su^d after 
the ostensible oStc of its alter Mitchell v. A*. K. Tennent, 52 Cal. 677 

(682). 

The payee -It has been seen that a cheque can be made payable to the 
ordei of a spqpiliec^,person or to the bearer thereof. The word^ “Pay to — 
Order' arc to b^ const rued as equal to “Pay to my order” (The Practice and 
Law of Ikinking, II. P. Sheldon, 2nd Edition, p-8). It is doubtful, however, 

if a cheque payable “ to or older” is valid, in view of Chamberlain v. 

Young (1898) ,J.. R. 2 O.B. 206; so long as thff blank spact^rc mains unfilled. If, 
however, the blank sithce left between “Pay” and “Order” is filled in by the 
holder, the pa^^ing banker wo\jid be justified paying the amount to the person 
named or lift order (Hcency v. Addy (1910), 2 I.,R. 688). 

On the other hand a cheque made payable to or bearer is considered 

to be good. Section 7(1), lays down “where a bill is not payable to bearer the 
payee must be named.” Sir John Paget say ■ “The normal cheque is one in 

which there is a drawer, a*drawcc banker and a payee or no payee but bearer.” 

• 

A cheque «in be made payable to two or more persons* jointly or in the 
alternative to one of two or more several payees. Cheques are sometimes 
made payablp toi fictitious persons, but in such cases they are treated as bearer 
cheques. ChcT][ifts in favour of iinpersonal payees, e.g., wages, petty cash, etc., 
used to be generally cashed as bearer cheques. However, in the recent case of 
North and Sp'ath Insurance Corporation, Ltd, v. The National Provincial Bank, 
Ltd, ^9^). 1 K.B. 328„Branspn J. held that a cheque drawn in favour of an 

Ihipersonal payees Such as “cash” or “wages”, etc., or “order,” was not a 
cheque at -all, but a mere maftd}te*to the banker to pay cash to the person who 
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present the document containing the mandate. The reasoning, by which 
His I-ordsliip arrived at the conclusion, was, that a cheque, as defined in section 
73 of tlic Bills of Exchange Act, 1882 (45& 46 Viet., c. 61) was a bill of exchange 
drawn on a banker payable on demand and that a bill of exchange, as defined 
In' section 3 of the same Act, was an unconditional order in writing, ter pay to 
or to the order of a specified person or to bearer. A document containing a 
direction to pay ''cash'" or “order'*, was not payable to a specified person as 
required by secticn 3 supra. Thus in His Lordship's opinion, such a document,’ 
not being a bill of exchange, the wrongful holder of it cannot give a better title 
than he actually .had. Distinction however, be drawn jbe^t^een such 

instruments and those which are made payable to “Water Rate or order" or 
“Income-tax or order" which arc obviously payable to a water authority or 
the Income-tax Department. 

Restrictive payee — If it is desired that the payment of a ^cheque should 
be made to the payee only, it is necessary to add the^ word “only" after the 
payee’s name and strike all the words “bearer or order". As the law stood 
before the jxissing of the Negotiable Instruments (Amendment) Act lftl9 the 
effect of merely striking off the words “order’/ or “bearer" after the payee's 
name was tcf restrict its negotiability, although bankers in India, like their 
confreres in Jinf^hind, treated such cheques as “order" cheques. This conflict 
between law and practice was pointedly brouglu out by the Bombay High 
Court [Dossabhai v. VirchiDid (1919), 21 Bom. L.R. 1, sec p. 8, rtw/e), which led 
to the passing of the Amendment Act with the object of nullifying the effect 
of the decision in that case and to make such chpques negotiable. 

Amount of tVie — It is necessary to mention clearly the amount 

of muiiey which the drawer desires his banker to pay. The sum is usually 
stated ill words as well as in figu,rcs so as to av^id mistakes. No blank space 
should be left on the cheque before and after the amount, stated in words and 
in figures. Thus a Lheque for Rs.^'8 in which spaces have been left after the 
word “eight" and the figure “8" could be easily altered to “eighty" in chang- 
ing the word and figure into “eighty" and “80" respect iv/;ly. If a customer 
draws a cheque innocently, but carelessly leaves blank spaced before' or after 
the words and figures specifying the amount and his banker pays the lorged 
amount, bec.uise the fraudulent alteration is not noticeable even by the exercise 
of reasonable care o«i the part of the banker, the latter would be justified in 
debiting the former's account with the amount actually paid [London Joint 
Stock Bank v. MacMillan and Arthur, [1918| A C. 777). " ’ . 

Devices to prevent frmidulent alternation in amount — In order to 
prevent fraudulent alter.ition in the amount of cheques, various divices are 
used in modern times. The use of Protectographs and perforating machines 
for this purpose i^ found satisfactory. Some banks use a si)ecial kind of paper 
for their che(|ue forms which makes apparent any obliteration made with the 
hel;) of certain chemicals. Words ^uchias “Below rupees one hundred" are 
sometimes writtdn at the top of or across the cheques. i 

CHEguj.- IN FOREIGN CURRENCY — We havc already stated, that there 
appears to be lu legal objection to cheques being drawnin foreign currency, in 
which case the payment should be made at thb rate of exchange current at the 
time of presentation. In Cohn v. Bout^en*{l920), 36 T.L.R. 767^ where the 
cheque was drawn for 7,680 francs (Pari5) on one of the London rtfi^es of the 
London Coimty Westminster and Parr's Bank -Ltd., cvidejice was tendered to 
the effect that it was the settled practice of banker^s to pay, tflthe payees of such 
cheques, the amount in sterling at the rate curFeht on ^Iic day and at the hour 
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of presentation and to debit the drawer's account with the same, and the judge 
ruled that the document was for a sum certain within the meaning of section 
8 of the Bills of Exchange Act, 1882 (45 & 46 Viet., c. 61) and was, therefore, a 
cheque. However, it is the practice of bankers in England to offer a draft for 
the amount in foreign Currency, in case the holder is not satisfied with the rate 
at which the paying banker offers to convert the cheque in foreign currency 
into home currency. ^ 

Material alterations — It may be stated generally that an alteration is 
material, which in any way alters materially or substantially the operation 
of the instrument and the liabilities of the* parties thereto, Irrespective of the 
fact whether or noUthe change is prejudicial to the payee. Any alteration is 
material, wljich alters the bifsiness eflect of an instrument, if used, for any 
business purpose [Aldous v. Cornwell (1868), L.R. 3 Q.B. 573) with the result 
that any change in an instrument, which causes it to speak a different language 
in legal eflect from that wliicJti it originallv spoke, oi» which changes the legal 
identity or character of the instrument, eitner in tenin*or the relation of parties 
thereto^ is a material alttfratibn {Gonrehandra Das v. Prasanua Kttmarachandra, 
33 Cal. 812, 816). The instrument thus altered, may not be regarded^as a 
clit:quc at all. Under the llidian law it is void (section 87 of the* Negotiable 
Instniments Act, 1881 (XXVI of 1881) ). 

Slingshy and Others.w U^esimmstcr Bank Ltd. In a recent case Slingsby 
and Others v. The Westminster Bank Lid. (1931), I^K.B. 173, one Cumberbirch , 
a solicitor of good repute and standing, altered a cheque which he had himself 
made out in favour of a flrm«of stock-brokers, as '‘Pay tefijojm Prust and Co., 
or order," and had it signed by the executors as flrawcrs. The cheque was 
made payable to “ John Prust & Co." after which blank space we^ left. 
Instead of handutg it over to Pfust & Co. andfinstrutting them to buy the war 
loan for which purpose the cheque was origyially drawn, Cumberbirch altered 
the cheque by writing in the space left bcforc^he words “or order," the words 
“ Per Cumberbirch and Potts." Thus the whole of the filling of the cheque, 
save the drawas', signatures, was in the handwriting of Cumberbirch. Need- 
less to my, none of the executors knew of or authorized the alteration. Cumber- 
birch, thereafter, indorsed the cheque as “ Cumberbirch and Potts," and filling a 
paying-in slip at the Manchester ^branch of the^Westminster Bank Ltd. paid it 
into the account of a cqmpany, the Palatine Industrial Einiincial Co., Ltd., of 
which 4ie was chairman and to which he was indebted. When the roguery 
cait'c to light^ after about font months, the executors, as true owners of the 
chccpie, brought an action against the Wesminster Bank Ltd. claiming, that by 
collecting its amount, they had wrongfully converted it. Mr. Justice Finlay, 
who heard the case, held that no action could be brought on it against the 
defendants, as the document when it came ihto their hands was not a valid 
cheque at all, by reason of the unauthorized alteration made in it. The defen- 
dants had neither dealt with a cheque iior \yth the money of the plaintiffs. Jn 
his opinion, no question of negligence reall> arose and he added that “ ap^rt 
from section 82 of the Bills of Exchange Act, 1882(45 & 46 vTct., c. 61)there can 
be no question of^icgligencc, for there was no contractual relation betw'een the 
dcfeiKlants (^\'estftiinster Bank) and the plaintiffs (executors); and section 82 
is ill my opinion inapplicable becauseathis document wEen it came into the 
hands of ^h(> bank was not a chequed • 

• Sftn^by and O^fmrs v.* TJte District Bank Ltd. The executors, thereupon, 
brought aiLaction, this timo, against the paying bankers, the District Bank 
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(1931), 2 K.B. 588 claiming to be relieved of the debit of the ;f5, 000 and alleged 
wrongful com ersion of that amount on the ground that J. Cumberbirch unlaw- 
fully and without any authority had effected a material alteration in the cheque 
witiiin section W(l) of the Bills of jLxchange Act and that the actual indorsc- 
’ incut was irregular. They also alleged that the defendants were guilty of neg- 
ligence ahd breach of duty to the jdaintills in paying the chec[ue without .due and 
sufficient eminiry. The defendants, however, put forth the plea which in the 
words of Lord ^Ukin was thus stated, ‘‘ the customer, on his part, undertakes 
to exercise reasonable care in executing his written orders so as not to mislead 
the bank or to fa^litate foigery," 7;zWc.p. 27, atiic. IMr. Justice Wright, however, 
decided that on the actual facts of the case be Core him, there was no absence of 
“ reasonable care’’ so as to result in any breach of contracVual duty on the part 
of the drawers of the chec^ne. It was not a breach of duty to leave a space 
botwet'u the name of the payee and the words “ or order, ” ahd, therefore, the 
plaintills were entitled to the relief which they claimed. Scriitton L. J. was 
satisfied in appeal, that it was not tl-eii “ usual juvx'avition ” to dra\v lines before 
or after the name of thd payee, and he pertinently added, that if that sort of 
case became fie(jnent, b might become a " usual precaution,” It W'as also held 
by ^Ir. Justice \Vriglit in the lower Court aiKbu])heJd in a]')peal by Scrutton L. J. 
that evt'U if the checiue was valid, which it was not as the invalidity came* by 
reason of the material alteration, be foie any question of indorsement could 
arise, it was not pieperl}’ indorsed. The indorsement should have been in 
accordance with the mandate* contained in the cheque. 

HxampiJis oj ALTi-RATTONs — Froiu tho dccisioii in the above 

case, it is clear that a banlvor must be very careful whenever there is a material 
alteration in tho cheque presented. lie should sec that such alteration 
has beiai made with the draweris consent or anthoiity and is confirmed by his 
signature. As to the various instances of material alterations, the following 
are important: — 

(1) ^ alteration f)f the date of tho instiument with j[hc piirposc of accele- 

rating or postponing the time of payment; • 

(2) alteration of the place of payment; 

(3) alt( ration of the supi payable or flic rate of interest it carries; 

(4) alteration affecting the number or relation of the* parti(‘S or their 
legal character. 

Alteration of the dale of a cheque, or the changing of an '' order cheque ” 
into a ” bearer cheque ” rccpiires initials, although in the latter case certain 
banks require full signature. Otlu;r material alterations slunild gem'rally be 
evidenced by the full signature of tho drawxT. In case of clu'qucs drawn by 
tw’o or more persons jointly, material alterations require the initials or the sig- 
natures, as the ^ase mav be, of alUthe clraweis. In the case (if clu'ques drawn 
by registered companies and other corporate bodigs, alterations must be 
confirmed by all the signatories. ^ 

SiGNATUKrs — In order to make the installment a valid^clTcque, it m^ist be 
signed by the drawer himself or by some person duly rauthorized^by him. In 
the latter case, unless the banker has been supplied befeuehand wijli a specimen 
signature of the person signing on behalf of ihc customer, the barilam^annot 
be expected to lu^nour such cheques, as he cannot satiSfy himself about the 
genuineness. or otherwise of the signatures on^ihti cheques. When attorney 
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is appointed by power of attorney, the power of attorney must be registered 
with the banker before cheques are drawn by the attorney. When the signa- 
tures are put by means of rubber stamps, cheques should not be honoured, as 
it is difficult to say whether they are thus stamped by the, authority of the 
drawef, qf by a third person. There is no lcgo.1 objection to a cheque being 
signed in pencil, although from the paying banker's point of view, it is a very 
undesirable practice ; as«uch signatures arc easily blurred or defaced. Wlren a 
‘ person is too ill to sign his name, he may have his mark witnesl5edby his medical 
attendant and another person. • llxe medical attendant should certify that the 
drawer of y^e. cheque though too ill toSigif it was in full possession of his facul- 
ties at the time of jrnaking the"mark. Specially printed fonns with the names 
and addresses of tli^ drawer^ who are traders, are sometimes supplied to custo- 
mers drawing a Jarge number of clieques. Some banks allot a number to every 
customer havftig a current account and stamp it on every cheque form in the 
blank cheque books supplied to him. Where this piiacticc is adopted a cheque 
will bear two numbers, i.e., the cheque Tiumber anj the customer's number. 
This fjicilitates the finding out the name of the drawer, when his signature on 
the cheque may not be (juitc legible. The customer should sign the cheques in 
iiiccordance with the speciruon signatures supplied by him to his banker, other- 
wise the latter may have to dishonour and return them with a slip marked 
"signature differs." It is, li»wever, not necessary that the drawer of a cheque 
should always sign his own name. He may sign for instance, as "Delhi Sta- 
tionery Mart," the name under which he is earring on his trade or profession, 

f irovided of course the account is kept in that name (P,factice and Law of 
banking by H. P. Sheldon, 5th ed., p. 4). Howew3r, baiiks usually discourage 
such a form of signature. * • 

Illiterate PE KsoNvS — In 'flic case of itliterate persons, cheques can be 
signed or indorsed by means of a mark witnessed preferably in the banker's 
presence by a person known to him who should also give his or her address. As 
far as possible, this witness should be some one not in the employment of 

the bank. 

• 

Intelligible mistakes do not vitiate the validity of cheques — 
The validity of clicqiics is not vitiated by mistakes which can be easily dis- 
covered and w^^ich arc apparonf. An instrunfent is not rendered invalid by an 
apparent or intelligible mistake, e.g., an omission in the written words, as long 
as.the intention is quite clenr^see Halbury's Laws of England, 2nd edition, 
Vol. II, p. 71(3. Thus, a bill where the word ."pound" is used instead of 
"pounds" docs not thereby become invalid. 

Crossed Cheques. 

The origin of crossing — After drawing a cheque, its drawer has to 
decide whether or not he should cross it. Jfcn ICngland, until tlie early fifties of 
the last century,’ cheques w’erc almost invariably drawn payable to bearer, 
because the Stamp Acts of 1782 and 1815, while they subjected bills in general 
to duties, varying according to their respective amounts, only levied a uniform 
duty of ono.pcnny on drafts on bankers, payable to bearer on demand. Prior 
to the year i8v53, when ’drafts on a banker, payable to order on demand, were 
rendered ,viMid if stamped with one p?jnny stamp, it had long been usual with 
bankers' clerks, presenting cheques at the Clearing House, to stamp the names 
of their banks acrefts the cheqjues an indication of the channel through wliich 
they were pre'sented ; as qjxcque^ were generally payable to bearer, other persons 
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also with a \'ic\v to present their proceeds going into the hands of persons having 
no title to tliem, generally, crossed them with the names of the bankers through 
whom the payment was desired to be made. WJien the name of the payee's 
banker was not known, it became usual to cross the chetpie with two lines and 
insert the words " & Co." between them to indicate that it was (o be paid 
through some banker. In those days there were not many joint stock banks ; 
and the banking business was largely in the hands ot banking linns. Crossing 
also ensured safety, in case a clerk, carrying cheques to the Clearing House, was* 
assaulted and robbed. 

** ^ » * 

Li'gal nncoGNiTiON OF CRossTXG — Til the, year 1856, the crossing, which 

was till then considered to bo a moinorandum to theb^mker, became a subject 
of legislation. It was enacted, that, where a chc(\uc was 'crossed merely with 
two lines with or without the words “and Co.", the cheque intist be presented 
through some banker and when crossed in favour of a particular banker, its 
payment should be made’only to that banker or^another banker, being agent 
for collection of the former bank. The .Statute oM856 (19(S:2() \ict., C. 25) 
imposed the obligation o^i a jiayiiig banker, to make payment of crossed ciic(pit\s 
only to or throiigli some banker, as directed b^^ thq crossing. In Simmons v. 
Taylor (1857), 2C.B.N.S. 528, however, the Court of ('ommon Pleas and tht^ 
Exchequer ('hamber laid down that crossing was not an integral part of a cheque 
that its erasure did not amounted to forgery and this \'iew was upheld on appeal. 
To nullify the etfect of this decibion, Act of 1858 (21 iS: 22 Viet. , c. 79-18) was 
passed, which declared crossing to be a materkd part of a clieque once it was 
there and thus was lahl the foundation of the law ^f special crossings, as it now 
stands. The holder of a cEeque was recogrib.cd to have the power to cross it, 
but no express remedy was given to him against the banker, who paid the 
cheque in disregard of the crosshig. It was ateo laid down fiiat if any person 
obliterated, added to, or altered the crossing with intent to delraud, he was 
liable to transportation for life. , 

In 187(5 the two Acts of 1853 and 1858 were repealed^ Thg new Act con- 
tained, in its first eight clauses, the combined effects of the* previous Acts. 

General crossing definfd— Section 123 of the Negotiable Instruments 
Act, 1881 (XXVT of 1881) delin,es a general crossing as followb : — 

• 

Wlir-re a cheque bears across its f.acc an addition of Ihb words “ anil Company 
or an\ abbrc \ lalion thereof, bet\Neen two transverse lines, Lr of two parallel 

transverv.' lines simply, either with or without 'the words " not iKi'^otiable ” that 
addition ‘.lial I be deemed a \rossing and the cheque sliall be deemed to be crossed 
generally. 

Special crossing defined^ — Special crossing is delincd in .'-cctioii 124 of 
the Negotiable Instruments Act, supra, as follows — 

Whfie a cheque bc.irs aciossils face an adtlilional of the name of a banker wnJi 
• or without tlv words not nogoti(B.ble,^* that .iddition shall be deemed a crossing 
^ and the eheque .shall be deemed tube crossed s] »ccially and to 'be crossed to that 
banker. 

Significance of a general crossing — Forms (1) to (4j arfi specimens of 
general crossings. The words “& f'o." are written oii the cheqiTe wheif the 
drawer does not know the name of the pjiycc’s banker though the}! do not form 
a necessary part of the crossing, fiy crossing a cheque generally, fliop banker is 
directed not to make payment except througli anolher^ banker and Urns a 
person, who is not entitled to receive its paynQiej^t, is prevented /rc)th getting 
the cheque cashed at the counter of the payiitg banker. 
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Significance of special crossing — Forms (5) to (8) given above are 
specimens of special crossings. It will be seen that a special crossing requires 
the name of the banker to be written on the face of the cheque, to whom or to 
whose collecting agent, another banker, payment of the cheque should be made. 
Lines ^ire not essential for a special crossing. A special erbssing makes the 
cheque still safer, as a person having no claim, will find it difficult to obtain 
payment, except through the banker named in the crossing, who is likely to 
know the payee, and, tliereforc, will not ccfllect it for any other person. In 
order to avoid all risks of a thief obtaining payment instead of the rightful 
owner of a cheque, the words ^'payeei^ iy:count” or ‘'account payee” should 
be added fo the crossing, which will ensure that the receiving bank is to collect 
the amount for the be’nefit of the payee's account only. This addition to the 
crossing docs ngt Stffect tlifi paying banker, who is not required to see that the 
cheque is collected for the payee's benefit. It is quite safe to send such cheques 
through the ordinary post for the reason stated above. 

“Not negotiable”' crossing — ^Tliejc is another form of crossing bearing 
the words “not negotiable,” which serves almost tlfe same purpose as in the 
case crossing with tfic w*ords "Payee’s a/c.” TI^c effect of these words is 
stated in sect ion 180 of the Negotiable Instruments Act, 1881, which lays down 
fliat a person taking a cheque crossed generally or siiccially, bearing in either 
case the words “not negotiable,” shall not have and shall not be capable of 
giving, a better title to the cheque than that which the person, from whom he 
took it in the first instance, had. It does not, js is sometimes erroneously 
assumed, make the cheque not tr*insferablc but it deprives the cheque of the 
special feature of negotiability. Such a cheque is like aVtolcn fountain pen or 
a watch, the transferee of which docs not get a befter title than that of the thief 
{Great Western Railway Co, v. London & County Ranking Co, [1901 ] A^C. 414). 
The (lucstion which arises innfliis connection is wln)thcr the words ‘‘not nego- 
tiable” have any legal meaning or significiyice beyond the arbitrary or special 
meaning attached to them by statute, Lc., when they appear on a cheque as a 
part of crossing. Sir John Paget's view was that they have no meaning at all 
and could be JiL^tifUibly ignored. In Hibernian Bank v. Gysin 6* Hanson (1938) 
2 K.P. Il89, it was held that where the words “ not negotiable” appear on a bill 
they must be assigned their ordinary meaning in law which is, that the instru- 
ment is deprived of both the characteristics (^f negotiability, transferability 
free from defects aiijl transferability by endorsement.* For specimens of 
General and Si)ecial Crossings^ sec p«Tgc 1 18. 

• Who c^n cross a ciie^Vte? — It will be clear from the above that the 
drawer of a cheque can, if he desires, cross it. When he issues an open cheque, 
any holder of it can cross it generally, convert a general crossing into a special 
one, or add the words “ not negotiable.” When a cheque is crossed specially', 
the banker in whose favour it is cros.scd, may*rgain cross it specially to another 
banker, the latter acting ?is agc;nt for collection for the former. If a cheque is 
crossed by the drawer, he alone has tlie right to cancel the crossing by ^vriting 
the words, “ pay cash,” across the cheque and by putting diJvvn h'is full signa- 
ture thereto on the cheque. 

Issue of cheque — Unless the cheque is handed over in a complete form to 
thc«payec; j^itTi the intention th«it the proceeds thereof shall be paid to him or 
his order, or to the bdarer, it is not pcgarded as issued. The liability of the 
drawer qpmmcnccs with the proper issue of the cheque and is unaffected by the 
fact,. that the issue thereof resulted from fraud practised upon the drawer. 
According to section 21 of the BiUp of Exchange Act, 1882 (45 & 46 Viet., c. 61) 
which ’coire^ponds to section* of the Negotiable Instruments Act-, 1881 
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'(XXVI of 1881), the drawer is not liable for a cheque, until he has issued it or 
unless he is precluded from denying its issue. The Indian law requires delivery of 
the cheque either actual or constructive for any liability to be fastened thereon. 
It is to be remembered that if the cheque gets into the hands of a holder in due 
course, valid delivery of the same by all priorj^artics, so as to make them liable 
to him, is'presumed, until the contrary is proved (section 2\, supra). 

Loss OF CHEQUES IV TRANSIT — It is adyisable for mutual safety that 
cfieques sent by unregistered post, should be specially crossed. However, 
should a bearer, uncrossed, or jv generally crossed cheque, be sent by ordinary 
post at the teq.uest of the payee and should it be stolen in course of transit by a 
thief who is successful in receiving pa 5 m[ient for the same, the loss will have to 
be borne by the pa^ee, on the ground that he employed the post office as his 
agent. However, the mere sending of a cheque by post does not amount to 
delivery within the meaning of section 46 of the Negotiable Instruments Act, 
1881 (XXVI of 1881). In Jagjivandas Jamnadas The Nagar Central Bank 
Limited, 28 Bom. L,R.226 (229), it wasln^d that, simply .because it was a prac- 
tice of.thc plaintitl to s«nd kis cheques and hundis by ordinary post, it did not 
amount to a request from the indorsee firm and that it ‘approved of the mode of 
sanding cheques or hundis by ordinary post. The paying banker Avas not held 
liable, because he was not negligent and had paid tlie cheque according to its 
tenor in the ordinary course dof his business. It is hard to believe that any 
drawer would in his oWii interest send such instruments by ordinary post. If 
he does so, the loss would devolve on him, in cas« the cheque is lost in transit, 
as the post office is regarded as his agent. . 

Holder defined — Before considering the legal position and rights of the 
payee, it will not be out of place to examine the legal dclinition of “holder.*' 
Section 8 of the Negotiable Ir&trumcnts Ac<i, 1881»(XXVI of 1881) defines a 
''holder” as follows: — 

Tlie “holder” of a i^romissory note, biil of exchange or cheque means any 
person entitled in his own name to the possession thereof and fo receive or recover 
the amouiftt du(| thereon from the parties thereto. , 

• Where tlie note, tiill or cheque is lost or destroyed, its holder is the person SO 
entitled at the time of such loss or destruction. 

Section 2 of the Bills of Exchange Act, 1882 (45 & 46 Viet., c. 61) defines a 
holder thus: — • ^ * * • 

• “Holier” means the payee or indorsee of a bill or note, who is in possession of 

• it, or the bearer thereof, f 

» 

Position of the holder — ^Against the defmltion given in the Indian Act 
it has been urged, Hi-aX, firstly, the term “holder”, as defined, does not include 
a person, who, though in possession of the instrument, has not the right to 
recover the amount thereonfrom the parties, su ch as the finder of a lost instru- 
ment . In this respect it differs from the definition of the term given in the Bills 
of Exchange Act, supra. Secondly, no pcKon can sue on a negotiable instru- 
ment, unless he*is nampd therein as a payee, or unless he gets his title as«an 
indorsee or bearer. Thirdly, it is clear that the title of the person claiming as 
holder must be^quired lawfully. A person, who takes the instrument either 
undSr a forged or invalid indorsefticnt suchasthatof a thief, cannot be regarded 
a- ‘‘holder.” • * 

/ . ' m • 

Payment of lost cheque to be stopped through its drawer — Whereas 
in ca^ of dishonoiy:,«the Holder has the right to claim the amount of the cheque 
from eijthA- its drawer, payee»grjinQorscrs, he has no claim, except in the case of 
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certain kinds of marked cheques or in cases covered by section 129 of the 
■ Negotiable Insfniniehfs Act; 1881, against the paying banker; for there is no 
privity of contract between the liolder of a clicque and tlic banker on whom it 
is drawn. It is for this reason tliat, W'heii it is desired to stop the payment of a 
lost cheque, the holder has to ask the drawer to instruct the banker to do so, as 
otherwise, tlie paying banker may refuse to act according to the instruction 
of the holder of the cheque. However, there is no harm in intimating to the 
banker about th(' loss so as to juit him on his guard*. At the same time, tile 
drawer should be asked to stop the payment of tlic cheque. The paying bank- 
er’s attitude in the matter is quite justitiable, for the simple reasoli that he is 
bound by statute to honour his customer’s chetrues, or in case of wrongful dis- 
honour he makes himself liable to pay damages to his customer. In the absence 
of instruct ions from his customer, he has no means ‘of knowing how far the state- 
ment of a person representing himself to be the holder of a cheque is correct 
However as a rule, bankers take special precautions before honouring cheque^ 
reported to have been lost. * • 

Marki.\(; of c iiiTgvKs - Where a drawer is notfknown to the payee, ]^e may 
sometimes ask his bankei to mark Ins cheque as good. But, unless the custom 
of the place nr the usage of traders gives such marking the elfect of acceptance 
and binds the banker to pa^' the cheque in the hands of the payee, or any other 
holder, prmddod it is duly presented within the p aiod specified by the banker 
and if no such period has been fixed a reasonable period, tlie only 
effect of marking or initialing'a cheque is to give it additional currency by 
showing on the face that the checpic was drawn in good faith on funds sufficient 
to meet it. When siiv h niarl<ing by usage amounts to an undertaking by the 
bank to honour it, it adds the credit of the banker fo that of the drawer. ((iadc7i 
V. Nca'foundhuid Saviio^s Btoik, 1 1899 1 A.C. 28!)- bi tJiis coiiuection attention 
is invited to the recent ruling ol the Piivy t'ouncil in the case of the Punjab 
National Bank, JJd. v. The Bank ofBaroda, Ltd. (48 C.W.X. 810). The material 
facts of the case nre given belo^^: — 

In May 1989 one Mr. C'diose opened an account with the J^aftik of Baroda, 
Ltd., at (.'alcutta on the understanding that he should be allowetl “temporary 
accommodation from time to time ” and one .Mr. ]\litter purporte<l4.o guarantee 
that account, Mr. M, P. Amin was the Manager of the C alcutta branch of the 
Bank of Baujda. Ltd., and .Mr. filiagwandas was the M;inagcrof the Calcutta 
branch of tiu' Punjab National Bank, Ltd., where ]\lr. Mittcr lugl an account. 
On th.(i loth June 1989 (i hose’s account with tf^^ ]3ank of Banx^a sh(»wedr a 
debit balance of 89,274. .^Mitter’s account with the Punjab Nalii>ual Ikink 
had a debit bal.iiice of Rs. 8.S,()0U on the same date, and on the said date !Mitter 
brought to tlie Punjab Xati(Jiial Bank two cheques dated 18th June 1989 
drawn by (diosc on tiie Jkiiik of*I3aroda. Botli these cheques wliich were 
draAvn in favour of Milt< r wen marked on their face* witli tlu; w’ords “Marked 
goofl foi' payment iq) t(^ 2(>tJi June J 989” and with the signature of Mr. Amin 
on behalf of the Bank of Baruda. *One of tliese cheejues was^for Rs. 1,40,000 
and the other for Rs. 1,85,000. Mittcr took these cheques to the Ihinjab 
National BaJik and told its Manager that they would not b(‘ paid till the 20th 
of June 1989 and ixapiestcd permission to cUaw Ks. 2,40,0(jo"agiiinst tkem. 
Mr. Bhagwandas s;iid that he wanted a*:hequc the date' of wJiich \^4as the same 
as that on wliich payment was to be mad®. Mitter then took awayihy cheques 
and returned aJittH later on the same day with one diecpic dated 20th June 
1939 drawn by f'diose on the appellant Bank in favour of^VKtter or^dcr, for 
Hs. 2,76,000. . The cheque was crossed " and^ on the face bf it were 



CHEQUES 


121 


written crosswise the words “Marked good for payment on 20-6-39. For 
the Bank of Baroda, Ltd., M.P. Amin, Manager. Mittcr endorsed the cheque 
generally and handed it to the Manager of the Punjab National Bank with 
two letters in which he asked the said Bank to credit Rs. 2,75,000 to ^his 
accGwnt "on realization on due date" and also reqiicstcd*an overdraft of "Rs. 
2,40, OOT) besides the previous balance, whiclx he promised to adjust on 20tli 
June 1939. The Punjab National l^ank. Ltd., on the same day drew a cheque 

• for Rs. 2,40,000 on the Imperial Bank of India, Calcutta, and gave it to 

Mittcr who duly cashed it. 

• * 

As the authorities at the Head'* Office of the Bank ftf Baroda, Ltd., .sus- 
pected Mr. Amin of tiaving committed irregularities, they suspended him on 
the 19th June 1930 and early next day a notice was sent to the respondent and 
other banks informing them of the cancellation of power of attorney granted 
to him, in whose place another Branch Manager was appointed. On the. 
20th June 1939 the Punjab National Bank which had ])ecomc apprehensive, 
sent their cashier and their account anf to the Biwik of Baroda as soon as it 
opened for business t^at Corning to present the chccpie for Rs. 2,75,000 over 
the counter for payment aftgr it had been endorsed by the Manager of the 

• Punjab National Bank. Ghose's account at the time showed a credit balance 
of seven annas and three pies only and consequently the drawee bank 
refused payment and rcWirncd the cheque with a memorandum attached 
“not arranged for." 

After some corrcs])ondenco between the two banks the Punjab National 
Bank sued the Bank of Karoda with Cihose as jlrawej:*and Mitter as endorser 
of the cheque and statcd*iii their plaint after setting forth the abowi facts 
to the ellect that they advayced Rs. 2,40,000 to Mitter on the security of a 
cheque certilied by the Bank of Baroda, Ltd. oi! the understanding that it 
would be honoured in terms of the certificate and that Mr. Amin in certify- 
ingthe checpie on behalf of the Bank of l^aroda. Ltd., ha.d acted in the cour.se 
of his cm ^doyment and within the scope of his authority. It was stated 
that the certification was in accordance with the customs and/or usage pre- 
vailing amongst banks in Calcutta and that the eiicet of .such certification 
was to slfow that the cheque was drawn in good faith and against funds 
suhicient to meet its jxiymcRt. Neither M^ter nor (ihose appeared in tire suit. 
The Bank of Barocki, Ltd., in tlieir written statement denie.d the authority 
of Mr. Amm to mark or certify the cheque and further denied that they made 
*t he latter# representation find that the bank in making paymi'iit to Mitter 
acted on the alleged rcpr^.seiitat ion. The cu?itom of bankers in (.'^ilcutta to 
mark or certify cheques pleaded in the plaint was also denied. The Bank ol 
Baroda, TTd., further contended that inlaw the certification or the marking 
of the cheque in question by Mr. Amin did not impose on them any liability. 

Some C.dcutta bankers depo.sc(il of Jlic existence of a practice to mark or 
certify checpics, before the trial judge, but it was clcaT that there was no 
satisfactory iwidcnce* regarding the practice, of certifying post-dated cheques. 
In spite cj tlmt the trial judge gave his judgment in favour of the plaiiitiil 
l^nk oi^thfT ground that thciccrtification of such a cheque by the Bank oi 
Baroda Qonstitnted an acceptance within the meaning of the Negotiable Inst- 
ruments# Act and he went on t« hold as further ground that the evidence 
shpweel tliat bankers at Calcutta were by usage liable on cheques certified by 
them-when prcidlited by parties entitled thereto. He, however, did not deal 
speei^ally in the case in the cheques were post-dated. 
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On appeal the judgment of the trial judge was affirmed. The Chief Justice 
of the High Court at Calcutta who delivered the judgment of the Court rejected 
the appeal on the ground that the marking or acceptance of the cheque was in 
law. eui acceptance by the appellant bank and accordingly the question of usage 
did not arise. He said, however, ,that the evidence was ihsufficient to enable 
him to hold that the custom alleged was established. He was prepared to 
consider the evidence that banks in Calcutta which ma;-ked cheques regarded 
the certification as an acceptance which made them legally liable to pay and 
honour their obligation. Tlie Chief Justice did not deal at length with the 
objections to certifyirg post-dated chcqiica, though in the memorandum of 
appeal it was expressly urged that to certify a postdated cheque was outside 
the Manager's authority and was outside any custom or usa^d. 

The Bank of Baroda went up to the Privy Council wliich **cvcrscd the 
judgment of the Appellate Court and gave their decision in favour of the Bank 
of Baroda, Ltd., on the following grounds: — ^ 

(1) A cheque though a bill of exchange is of atspcoial type which in tlie 
ordinary course is never' accepted. W'hcreas a bill is dishonoured by non- 
acceptance thisMS not so in tlie case of a cheque, becaiwc the holder of a cheque , 
as between himself and the drawer has no right to require acceptance. The " 
liability of the bank depends on the contractual relationship between the bank 
and the drawer, its customer. It is different in the case of an ordinary bill; 
the drawee is under no liability fcii the instnimeiit until he accepts; his liability 
on the bill depends on fiis acceptance of it. As between the drawer and his 
bank, acceptance of a dne<]uc is superlluous, as the customer's right to draw a 
cheque ‘depends on his having satisfied the contractuhl conditions which require 

' the bank ‘to honour his mandate to pay the clie(K.ie. But if the bank (at least 
at the drawer's request) accepts the cheque, he should be entitled to protect 
himself as against his customer by setting aside the appropriate funds standing 
to the customer's credit. * 

(2) Both Chalmcr in his "Bills of Exchange Act" and •.Paget on “Law 
of Banking" are of opinion that marking or certification is neither in folni nor 
in etfcct an acceptance of which the holder or payee can avail hims^elf. 

(3) Although a pustom has, grown up amongst bankers themselves of 

marking cheques as good for payment for the purposes of. clearance by which 
they become bound to each other and such a practice did prevaiUm Calcutta 
subject to the regulations of the ('.alcutta Clearing Banks’ Association, however/ 
this practice seems to be simply that after clearing hours if a cheque is presented 
for clearing, it may be marked in which case it will be paid on the next day 
when clearing business is resumed. It is true that in such a case the bank 
marking the cheque is bound to pay the amount to the other bank as a result 
of judicially established custom. This certification or marking cannot, how- 
ever, be identified vvith an acceptance^ the* effect of which is to create a nego- 
tiable liability. •* 

(4) The certification which was relied on ?s constituting acceptance of 

the cheque was not an acceptance within the meaning of the EngUsll or Indian 
Act or the conunon law. * • • 

c « 

(5) The point whether the certification imported a promise by t^ie certi- 
fying bank to pay the amount of the cheque whether o? not there wer^ funds 
to meet it depended on the existence of a contract betwein the respopdfint 
bank and appellant bank, which in the view oi Their Lordships didn^ exist 
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and consequently the respondent bank should not be considered as a holder of 
the certified cheque. As the certification of cheque was not negotiable as an 
acceptance in the proper sense, the respondent bank could not be considered 
as a holder in due course of the certified cheque. There wa§ neither privity of 
contract^ nor any consideration passed between the appellant and the respon- 
dent -in respect of the certification on the cheque. 

. (6) The certification might be construed as words of representation, as 

to the genuineness of the cheejue and of the signature. If the cheque had not 
been post-dated, the certification might also be held to include a representation 
as to the then sufficiency of the drawdt's Ticcount, but as tWb cheque was not due 
for payment until seven days later, a representation as to the then position 
would not go very^ar. If it was to be construed as a representation that on the 
due date ?her« would be funds available, it necessarily amounted to a promise 
and the want of consideration woidd be fatal to its enforceability. 

(7) The ostensible authority of the Manager flid not extend to cover the 

certification of post-dated cheques and mat in tlie present case he had no actual 
autherity to do so. * * ^ 

(8) Their Lordships:Avere-not unconscious tliat bankers rcgg.rd their work 
as their bond and honour their signature even though they might have an 
answer in law. This was sj^ecially true as between banker and banker, but as 
a court of law has to decide a case according to law and not ongrounds of bank- 
ing ethics or etiquette or good banking policy qs a matter of business, it regards 
a gentleman's agreement or honourable obligation as having no validity in law. 

In view of the above 4ccision, the practice maTking cheques cannot be 
looked upon with favour by bankers and such a practice except for clearihg out 
purposes should be put an ced to, , „ * 

Assured cheques — In this connection mention may be made of tlie 
interesting suggestion put foiward by Mr, R:C, Knight for the use of "assured 
cheque" (Bankers', Insurance Managers and Agents Magazines, February 
1940, p. 209).% -According to this suggestion, bankers should fssuc books of 
checpies imprinted for sums most likely to be useful to their customers. On 
the issue df the book the bank would debit the customer's account with the 
maximum sum covered by tli« imprinted cli^que just as j,s done by the issue of 
travellers' cheques. -The cheques could be drawn for any sum not exceeding 
the 'sum sta^Rid bn their face^and as each cheque is presented for payment any 
balance btlow such a maximum sum would be credited to the customer's 
account. 

Payee's rights and duties — ^Assuming that the cheque has reached the 
hands of the payee, we have to examine his rights and duties. ' By accepting 
a cheque, the payee does not lose his right to claim the amount due to him, in 
case the cheque is dishonoured^ H« can either base his claim ou the ori ginal 
debt, inpayment of which the cheque was given to him, prhe^can sue the drawer 
of tlie cheque for the fimount thereof, provided that the payee is not guilty of 
negligence jn presenting it for payment resulting in a loss to the drawer. For 
instance, jf tll^drawer gives the cheque to the payee on a certain day and the 
cheque i% not presented for payment to the banker for a month thereafter, 
during which period the banker, upon whom it is drawn, fails, and if the drawer 
had sutecient balance fpr meeting the cheque at the time it was drawn, tlie 
drawer’!s liability fo the holder will be reduced to the extent of the loss which 
■ the former suffers through negligence of the holder in not presenting it for 
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payment witliiii a reasonable time after receiving it. It lias already been ex- 
plained tJiat the bolder of a cliccjiie, whether he is the payee or the indorsee, has 
no right of action against the banker upon whom the cheque is drawn, unless 
either the latter pays the amount of the cheque contrary to the directions given 
by the crossing thereon (see section 129 of Negotiable Instnimcnts Act," 188 1 
(XX’IT of 1881) ) , or has in accordance with the custom of the bankers, nitCrked 
the cheque as good for payment. 

Mkaninc; ok ki:aso\able time for presjcntatiox of cheques — ^T he 
epiestion as to wliat is a reasonable period diiriiig which a cheque m^y be pre- 
sented depends upoii various circuihstaiices, such as the distalide at which 
the persons live from each other, the course of dcaling[s Vvitli respect to similar 
instruments and tlie nature of tire instrument (section 105,*. ; 11 Cal. 34). 
In a case a County C'ourt Judge held that a checiue dated twelve-days before it 
was negotiated by a thief to a publican was overdue (Legal Decisions Affecting 
Bankers, \’ol. Ill, p. 226). Speaking generally, the^ cheque must be presented 
for payment or paid into tlie bank by the following working day. The exam- 
ples gi\’on below will make clear the meaning of r^asoftable time/' as regards 
presentation of cheques : — 

1. A cheque for Rs. 500, drawn by Mr. A. K. Joshi on a bank in Bombay, 

is received by .Mr. *1'. S. Karaka of the same city qvl 1st March, 1932. In the 
absence of sufficient catwe for delay, Mr. Karaka, must, in order that he may 
rebut the charge of negligencct in holding the cheque for an unreasonably 
long time, either have^it i)resented to tlie paying bank, on the following 
working day, or li.ivo'it. sont^that day into his own bank, in which case, it 
should) ])e presented by the collecting banker on or before the next following 
working clay after its rea'ipt. ^ 

2. If the draw(.e bank, upon which the cheque is drawn, is not situated 
in the same ])lacc where Mr. Karak.t carries on his busiiu'ss, the latter must 
post the cheque to -jin agent in the town where the paying Iiank is situated 
or pay it intq his own bank, not later than the following working day. 

Drawbacks ok rROTR-wiKD ( iRcrLATioN — It is for this as well a,s for 
certain other reason-, that a cheque receaved should not be transferred by 
iccipient to his creditor, but sliould lx* smit without delay for collection to his 
own bank. I f the presentation of the cheque is ch'layed, it may not be honoured 
owing tt; the diawi r’s insolvency, or as a result of the balance to hy credit biiiiig 
depleted, eit'ner nf which may lead to sub.'^oquKit loss and inconvenience*. 
Moreover when a i)cison’‘5 creditor receives a clieqiie ilrawni by a client of the 
former, the civditor may like to liave direct dealings with the client of the per- 
son, with the r esult that -ucli person may lose his l)u^»iness. Again, the ti'ans- 
leiauice of a cheque from hand to hand may delay its pi'csentation at the drawee 
Ixank, whicli may in the meantime go into liquidation, 'fhere is also the 
danger of the cheques remaining in circuJation for an unreasonable period and 
l)ein^ rofu-ed payiftent on the ground of having become stale. \i'hcn a cheque 
remains incin.ulation for an unreasonable period, which generally six months 
according U) the practice, of the bankers, it is returned witli^a .^ip marked 
“stale, requires confiimation." Hence, it is advisable not to traTTSfer^ a chcqjie 
received from one's debtor to one's creciitoii; one should send to qne’s own 
banker all chef [lies received and draw on •him cheques for making payments 
to Ixis creditors. . . 

Cheque not an assignment of debTt-II must bc^rlimembeped that 
neither in India nor even in England, is a cheque ftgardfid as an assignment of 
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the amount named therein out of the funds in the hands of the drawee for the. 
payment thereof. Consequently, a payee in India cannot have a claim against 
the drawee bank, unless the bank has marked the cheque in circumstances 
which make him liable for the amount thereof. In Scotland, however, a chec^uc 
operates as an assignment of the sum for which it is dra\(^n in favour of the 
holder, from the lime it is presented to the drawee, therefore, a payee can claim 
the amount from the drawee bank. In France, the holder of tlie cheque is 
•entitled to receive the amount from the drawee bank and can demand the whole 
of the credit balance of the drawer, in case it falls short of the amount of 

the cheque^ • , •• 

TKAksFERENCE OF ciiEQi ES— A bcarcr cheque, i.e., a clicqiie i)ayable to 
bearer or to a named person or bearer, is transferable by mere delivery, whereas, 
order cheques can be negotiated only by indorsement and deliv'ery. 

Indorsement defined — “When the maker or holder of a negotiable 
instrument signs the same otherwise than as such maker, for the purpose of 
negotiation, on the back opfaco thereof i)r on a slip"* of paper annexed thendo... 
lie is said to indorse j,hc game and is called the efidorser.” Indorsement 
is derived from the Latin term in meaning upon the back," which 

indicates that the usual ]>lace for an indorsement is the back of the instrument; 
this rule is generally applicable to all negotiable paper and means the wiiting 
(jf one's name on the back {^liei eof with a view to negotiate the same. Although 
the validity of an indorsement on the face of an instrument, not being an Indian 
Government security, cannot be questioned in Jaw, by reason of tlu' provision 
made in section 15 of the Negotiable Instruments Act, 1881 (XX\ I of 1881) 
quoted above, it is expedient in view ol time-honoured ^practice that all instni- 
nicnts should be indorsed on their back. Uy scefion 6 of the Indian Securities 
Act, 1886, an indorsement in^pribed elsewhere than on the back of the security , 
itself is not valid. If, as a iesult of rapid' circulation, the back of the instru- 
ment is entirely covered by indorscments„the holder, in order to provide space 
lor any indorsements that will not^^o on tire bill itself, may tack or paste on it 
a piece of paper — called an aUongC'^^WiS. subsequent indorsements may Ije made 
thereon {MSmvoJlwee Devi v. Secretary of State for India, 13 B.L.R. 359,373). 

•Kinds of indorsements — Indorsements are of various kinds, such as 
“ indorsement in blank," “indorsement in full," “conditional indorsements, 

“ restrictive indorsements," etc. The mere .signature of the indorser on the 
back of an iitstrumont without mentioning the name of any specified person in 
wh^se favoiK^ the indorsement is made, is said to be an indorsement in blank, 
^uch an indorsement makes^ it payable to be&er and consequently, the instru- 
ment thus indorsed can be negotiated by mere delivery. If, however, the 
indorser adds a direction to pay the amount .specitied in the instrument to, or 
to the orde^' of, a certain person, then the indorsement is said to be in full. By 
inscribing his name on the back of an instrTuncn'f, the indorser guarantees to 
his immediate indorsee or a subse<iucnt holder in due course, that at the time it 
left his liands, he had a good title to It ami that it was genuine in every particu- 
lar. He alsd* at tests, thereby, that all tlie indorsements made prior to his. arc 
genuine. Ordinarily, an indorser binds himself to pay upon no other condition 
than the disli^nour of the instrument on due notice of dishonour to him. 
However^ if lie likes he ma;^ make his own liability on the instrument 
subject to a condition, in which case the indorsement is termed a condi- 
tionaWnflorsemont. For instance,** an indorser can add the words “ Vi iUiout 
recourse tome *^ fo his indorsement and exclude his liability on the instru- 
ihchL yAgain, He may majee htf liability dependent upon the happening of a 
contingent event or make flie right of the indorsee to receive the payment in 
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respect of tlic instriimont dependent upon the happening of such an event. The 
conditions thus ncldotl may be either conditions or conditions aubse- 

quent. If thr former, no right to recover tlie amount passes to the indorsee, 
until the tultilmcnt of the condition. However, if it be siibsorpicnt condition 
tlic ri^lit is defeated oji its fiiUihiicnt. Thus, if the indorsement is 

“Pa\ to X if he retiiriis from Kn^ijLind within a year," then the right to receive 
]>aymeiit becomes absolute only if .Mr. X arrives witliin a year from the date of 
the indorsement oji the instrument. As another example of a condition prece- 
dent, it may be mentioned “Pay to X upon liif atttaining majority.'' Here, 
the iiuhu see Mr. X\ gets title to the anicunt only if lie lives to attrpjt the age of 
majoiity. If. however, a bill or note is indorsed "Pay |o X or order, unless 
befoie paxineiit. I gi\o you notice to the contrary/' it becoines an indorsement 
upon a condition subset luent and the title of the indorsee Vvill be difeated, if, 
before payment, a notice not to pay is given to the accept oV or the maker 
thereof. 1 he conditions attached toindorsements do not allect the negotiability 
of tlie instrument indorsed" In this, 'the conditior.al indorsement dillers from 
another kind of indorsement known as the restrietjive jndoiscmcnt, by which 
the indorsee's right of negotiating the instrument indorsed is restricted or ex- 
cluded by express words. Soinclimes, a restrictive vidorscmeiit may merely 
constitute the indorsee, as an agent, to indorse the instrument or to receive its 
contents for the indorser, or for .some other sj'x'ciligd person. For example, if a 
person, Mr. P.X. Jva])iir, indorses any negotiable instrument payable to bearer 
as (a) "Pay the contents to S. M. Joslii only" or (b) "Pay S. M. Joshi for iny 
use" or (c) "l^ay S. M. Joslii for the acconntcof Mr. P. N. Kapur" or (rf) “the 
within must bo creditod to S.M. Joshi," ^Ir. Kapurwvlll be restricting the nego- 
tiability (.d the instrument thiis indorsed. 

Lr.oAL INCIDENTS OF NFGOTiAULK INST KCMLN'is— \\ e ha\e SO far dealt 
with s}>eci;il incidents of chcqiu's hut it must be' remembered that a cheque is 
only a negotiabh: insti urnenl having legal incidents which distinguish it from 
debts and all other kinds of nu)\al le property. It will therefore be not out of 
}dace to examine andronsidci them specially as bankers havctode.al e.xtensivoly 
in tliis class of securities in the ordinary course of business.' 

CoNTK‘A( r Ui'HTS AND XKcioiTAHLK In sT Ki'M ENTS — ('oiisidercd ir on(; 
aspect, a iiegoti.d^le instnimeiit is nothing more than evidence of a debt and 
between immediate jiaiTie.s the law’ to be ajjplied is the ordiiiaiy law’ of contract. 
It is only w hen the rights of traiiNfercesof negotiable instruments ..re con.sidtacd 
that s])ericd features arc met with which distinguish negotiablu instrunvents 
from contract debts and e\eiy kind of movable \iroperty. ‘ Two rUustrations 
may helj) to elucidate the point. 

illiidration, .1 agrees in waiting to pay /> the sum of Ks. 1,000 in 
consideration of ( ertain work whu h J) has done for A ; this is an ordinary con- 
tract debt. Now, if B desires to transfer the right or title to tlu' money to C, 
he miDt do so by a regular assignment in writ ing signdd by him. Let us further 
.suppose* that ( imimstances exist w'hj*'h pj eclude B from successfully maintain- 
ing ij. suit ageunst A. 'I'his may hapjieii if A 's promise is without consideration, 
or the consideration is illegal or n])y)osed to public policy, or A may have simply 
paid oil B, allowing the document to remain outstanding inlhe hands ofB, 
In each case, C the assignee will have no better rights than /Oh v suit by' C 
against A, the latter will be permitted to'allogc and prove against the plaintilt 
w'hat he might have been allowed to pleaebin an action against him ty B. To 
adopt the legal phra.^eology applicable to the cace, the assignee or transferee of 
a debt or other property takes it subject to all eciuities and dirfects which exist 
in the hands of the transferor. <* . '* * • 
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Second illustration. A steals a watch belonging to B and sells it to C who 
pays value for it and is absolutely ignorant of A having no title to it. C entrusts 
the watch to D, an auctioneer, who sells it in open auction to E. B can hold 
either A, C, D ox E ox all of them liable in conversion. Subject to certain .ex- 
ceptions which need not lierc bo consideied^ the legal princi])le, in the alter- 
native/may be formulated as follows : a transferor of pro]:>crty cannot pass to 
the transferee any better title than he has. In the illustration, A has no title, 

• therefore the transferee C has none. E the ultimate traiisferee who claims 
through C, is therefore, also jncapable of having any title to the watch. 

NEgoirAurji: instiujmicnts A^P exception to Tift: rule — N egotiable 
instruments afford a*striking exception to the general rule enumerated above. 
Let us suppose tjiat in tig: lir.^t illustration, A has either given a cheque to B 
or execulcd ^ promissory note payable to B. If B desired to transfer, the right 
to the mondy to C, the law would not rc(iuire any assignment in writing by B. 

B could pass title to C, if the instrument was payable to order, by endorsement 
and delivery, or if payable to bearer b^'inerc dcli^^ery^ Further, if C happened 
to bp a holder in due«coiiirse in the sense that he acquired the instniment before 
maturity and paid value for it having no notice of hny defect in B's title, none 

• of the defences which wj lia\ e considered in the first illustration would be open 

to /I. A could not say, as against (^ that there was no consideration or that it 
was illegal or opposed to imilfiic policy. The principle involved is that a holder 
in due course takes a negotiable instrument free from all defects in the title of 
his transferor. • 

• No CONVEESION OF NECiOTIAULE INSTRUMENTS n^'•ITOET)ER IN DUE ( OURSE 

— Let ns next make a slight change in the facts^of the*second illustratio^. B is , 
the payee of a promissory note passed in his favour by C. I'lic note is expressed 
to be payable to Box order. indorses it^ in blank and keeps it locked in his 

drawer. A steals the note and negotiates by mere delivery to D , who^ is a holder 
in due course. D has an indefeasible title V) the notes as against B\ C is bound 
to pay to D and not to B, It, therefore, follows that a tliief or other person 
who has obtainec^ possession of a negotiable instrument by an ohence or fraud 
can cofivey a good title to a holder in due course. It is because of the exceptional 
incidents which attach to negotiable instruments that there is so much insis- 
tence in law that before a document can be considered a negotiable instniment, 
certain rev pike me ntj must lie fulfilled as regards form,*languagc, etc. 

^ * GuiDiNft rRiNCTi’LE — 'I'J^c ]U’inciplcs applicable to negotiable instruments 

ma}" now •be brielly summarized : 

(а) A negotiable instrument may be transferred by indorsement or 
delivery and the tiansferee or indorsee is able to maintain a suit in 
his own name on the bill or note. 

(б) As between ^mediate parties all pleas and defences which invali- 
date contract debts can i)e ^icccssfully urged in case of negotiable 
iifstruments but they arc not available against a holder due 
course. 

(c) • Ajiolder in due course takes the instrument free from all defects 
• in the title of priol* parties. 

Position of truf, owner — ^Tlie true owner of a stolen biU or note which 
has rcSched the hands pf a holder in due course, will not be able to obtain pay- 
ment thereon aiid will also lose his remedy against prior parties. Tliis is the 

• effect of section 82 (c) of t!ie,M^otiablc Instruments Act which provides that 
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the maker, acceptor or endorser respectively of a negotiable instrument is dis- 
charged from liability thereon to all parties, if the instalment is payable to 
iDcarer, or has been indorsed in blank and siicli maker, acceptor, or indorser 
makes payment in due course of the amount due thereon. This position may 
be contrasted with that of the owner of a stolen chattel, whose rights will not 
be allccted even if the property comes into the hands of a bona fide purchaser 
for value without notice. 

, The EFEEi. T or fokgekv — In the foregoing discussion, the ellect of forgery 
has not been considered. In law a forged or uniuthorized signatujcp is wholly 
mopeiatu e and jht to retaiil thc l^ill or note or to enforce piiyiijcnt or to 
give a discharge therefor can be acquired through and under tliat signature 
except in the case of an estoppel. 'Hie true owner (>f a negotiable instrument 
whose signature is forged is in tlie same position as the owner of a chattel and 
can maintain ‘'con\ ersion’' against all parties in the same manner as any 
owner of movable pro])erty \Vhere there is no forgery, his riglits arc lost if 
tlie instniment gets intqthe hands of aliolder in du6 course, but not otherwise. 

]^]x(’i:rTiox OF the fokf(;oixg role -'rhcrc is- only one exertion to the 
abo\ e 1 nle dealing with the eli'ect of forgery, namely, the paymeitf by the bank- 
er of a cheque containing a forged endorsement. In'' the following chapter we 
shall see that the banker is discharged by payment in due course. 'Fhe clfect 
of sections 59 and (lO of the English Bills of lixchaiige Act, 1882 (45 & 46 \ ict., 
c. 61) is that on such payment the drawer as well as the enclorsers arc also di.s- 
charged but there is no similar jprovision in the Indian Negotiable Instruments 
Act, 1881 (XX\T of 1?S1). Nevertheless in Snlkman Hussein v. The New 
Oriental Bank Corporation, 15 Bombay, 267, Sargent ('. J. decided that the 
drawci and the indorsers would in India be discharged under the circumstances. 
In oonsiaering the doctrine of conversion the principle to be kept in mind, 
therefore, is that a true owner will be deprived of alHiis rights if a holder in due 
course intervened ana there is no forgery or if there is forgery, the instrument 
is a cheque and pa}ment thereon is made in due course by a banker. In all 
other cases, lys rights are the same as the owner of any movable property. 
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PAYMENT OF CUSTOMER’S CHEQllES 

• • 

LiXiitations on banker's duty to honour customer's ciiEyrES — The 
banker's obligation to hoaour his customer's cjicqiies lias already been referred 
to in Chapter II. This obligation, however, is subject to several limitations. 
Firstly, unless the banker is indemnified, he is not bound to honour any fijjibi- 
guoiis instraiments, which do not conform to the requirei»ients of the legal 
definition of a cheque.% Instruments which arc not intended to operate as 
cheques m^y not b^^ lionouted by the banker, as that entails certain risks. 
Secondly, tliis obligation on the part of the banker to lionour his customer's 
cheques, is bincling only so long as the state of the customer's account permits 
their payment. That is to say, either the account v^iicli is drawn upon must 
have sulhcient credit balance' or where tlibre is an overdraft arrangement, the 
amouhi of the cheque i)f*eseated does not exceed the drawing limit allowed to 
the customer, provided, of course, the banker does not choose to exercise the 
right, which he usually resei ves to himself, of reducing or cancelling,an overdraft 
without notice. Other qualifications which limit a banker's duty to lionour his 
customer's chcvpics will be coiisidered in their context. 

The baying banker's risks— A banker's pj)sition in respect of chcciues 
drawn upon him is not enviable. . If he honours a cheque through oversight 
when there are no funds to the credit of the drawer, he*may lose his money ; 
if he dishonours it througii iimdverleuco,he maj^ callecl iq)on fo pay damages 
for wrongful dishonour. ' lie is,^as it were, between the dev il and the deep sea. 
A banker must either lionour ihe cheque or nffuse itc payment at once, without 
ordinarily, having even a chance to consul^ his legal adviser, customer or any 
one else. If with a view to gain time for such a purpose, the l)ankor marks the 
che(iue “present again" and hands it back to iJie person presenting it, the 
payee or.cndorsej Inis the right to treat it as dishonoured and nce(^not present 
it agaiJi. ^loreovcr, such a rem.irk slnaild not be made when tJie customer's 
balance doci? not allow of tlie banker's honouring the cheque and there is no 
likelihood of tJie customer payiyg in funds to ^mable t]l(^ banker to nu'ct it. It, 
therefore, beluAes a banker to proceed with caution in thdmatter of honouring 
orjdisT}onourii\i[ 1 lie che((Ues dniwn on him. We sliall ])resently see the various 
precautions ii»hi('h it is incumneiit upona ])auker to takt‘, in order to safeguard 
himself against sucli contingencies ; but, before doing so, we should again em-' 
phasi/.e the necessity of bankers insisting upon new customers to give references ^ 
)r bring letters of introduction be fore they arc allowed to open accounts, unless, 

)f course, they arc previously known to the banker. W hen this precaution is 
taken, the risk in lionour ihg cheques is considorahly lessened. 

Precautions. • 

Open or c rossed c^niiCQUics— The first thing that a banker should do, vvlien 
a cheque is pre^lnited to him for payment at tlie counter, is to see whether 
it is an ojjen or a crossed clfcque and if cro.ssed, whether it is crossed 
generally or specially. If the cheque* has been crossed generally, the holder 
should Uc Sisked to present it threJugh a banker, and if specially crossed, 
through the banker J:o whom it.is crossed, or some other bank acting as agent 
fpr collccl^ion for The banker nanned. From this, it does no;t follow that the 
amount of a crossed cheflue caPhJbniy be^redited to the account of the collecting 
9 
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banker with the paying banker. If, however, a banker honours such a cheque- 
by paying it to a j^erson other than a banker over the counter, the true owner 
may require the banker to pay him such damages as he might have sustained 
by Ihe banker's action (Negotiable Instnimeiits Act, 1881 (XXVI of 1881), 
ifcction 129). • 

Pt!yi)ig hanker and crossed cheques. The duties of the paying tanker, as 
regards crossed cheques, an* Jaid^down in sections 126^ 127 and 129 of the Nego- 
tiable lust rumen,/, s Act, suhra, as given below : — 

S. rJ(». WIk'iv .1 clioqiu' is cro.sscd genera lly, Linker on whom itisiluiwn 
not iM\ othL'i-wi-so than to **> Lriker. , ^ 

WIuMV .1 IS crossetl speriallv. tlie b:ihk(T on ^vliom it is ilniwn shall not 

pay 11 ulhovwiso than to the hanker lt>\\honi it is crossed, or his agent for colloction. 

S. 127. Whciv a cheiiuo is crossed specially fo move tlTaii one Ixfiiker, nxeept 
when cios<cd to an ag«'iit for the jiiirpose of collection, the bankfir on whom it is 
drawn shall refuse ]Xi\inent thereof. 

S 129. Anv banker paving a chonne i^rossed gimerally otherwise than to a 
banker, or a cheque crosbOil speci.ftly otherwise th.in to tlie Linker to w'hom the 
.>.;iue is ciossed, or*his aj^ent for colic, lion, being a l^ink(‘j*, sliali be liable to the true 
owner ot the Lliequo/or aii}* loss he may sustain owing to the elicipic haviTig been 
so paid. . ^ 

English The English law as regards crossed ehocpies is contained in 

section 79 of the Bills of Exchange Act, 1882 (TS^cS: 48 Met., c. 81), which sets 
fortli as follows, the duties of .i paying banker wit ii n‘gavd to cro.vsed cheques : — 

(I) Where a <- lie (pi 0 crossed specially to more th.in one banker, except 
when c pissed to an agent for colle. tion bciyg a banker, tlie banker on whom it is 
drawn shall refusfli payment thereof. • • 

l2i Whole thC bankcV on whom a cheque tUawn which is so crossed never- 
* thcless pa>.s tla^ same, or pa\s a chcipie crossed generally otherwise than to a 
bf nker, or if trossed speciallv otherwise than ko the banker to whom it is crossed 
or his agent for colloctid-i a banker, In' is liable to the true owner of the 

cheque lor any loss h«j may snst.i^n owing to the cheque liavnig been so paid. 

l’ro\i.lc(l that wl cre a c:je^|iie is presented for payment, wiiiidi docs not at the 
time of prcicntmcnt appeal -o be crossed, oi to ha\ehada crossing wdiii h has 
been obliterated, or to Jiavebcen added to or allured othcr\MrsC tliiwi .is authorised 
by t In'! Act, the b. inker paying the ( htupie in good faith and •without iiegligenc.e 
sliall not be rc^ijOiisiblc o.' incur any li, ability, nor sliall the payment L' que tioncd 
by reasiJii t)l Hit* t hcipie li.iving b<*on crossed or of tlie i ro-.sing liaviiFg been oblite- 
r.ited or Jiaving .been addcal to^or altered othciavise than as authorised by this Act 
* and of paynienl saving been niado otherwise tfial to a b.inker or Jo tlie lianker to 
whom liic chf que is or was erOb.scd, or to his agent for culleitioii being a banker, 
ns the ca-e may be. ^ , 

Risks of payment contrary to crosshig. From the above, it will be clear 
that a banker is not justihed in paying a cheque in a manner contrary to the 
directions conveyed by the dillerent kinds of cro.ssings. Firstly, in case he 
does so and it results in a loss to*the drawer, the banker cannot debit his cus- 
tomer's account, as sueh a jiaymeiit by the banker i!; contrary to the instruc- 
tions of his customer (Bobbett v. PinketUfiSliS) 1 Kk. D. 368, 372). vSecondly, 
he will lose tlie statutory protection afforded to him by section 128 of the Nego- 
tiafJlelnstrumcnts Act, 1881 (XXVTof 1881), as such payment is not a payment 
in due course, within the meaning of section 10 of the sanw A^-t. Thirdly, 
remedy is gi\ eii by section 129 of the Act to tkc true owner against.thc pa>ing 
banker who pays the amount of cheque in contravention of thc^ provisions 
of section 126. In such a case, the banker will make himself liafelc^to com- 
pensate the true owner of the cheque to the c^ctent of the loss he may sustain 
owing to the cheque jiov'ing been so paid, notwithstanding^;he fact that there 
is no privity .of contract between the holder •pf’the cheque and ‘tile banker 
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(Bellamy v. Marjoribanks (1852), 7 Ex. 389). ' In the case of a crossed cheque 
which is not presented through a banker, the paying banker should, without 
bothering himself about its form, return it unpaid with the remark that the 
sairic should be* presented through a bank. 

Negotiable” or ** Account Payee” crossings. As already stated, the 
crossing “Not Negotiable" does not make a clieque non-transferable. A 
paying banker is therefo^p not concerned witli^thc question whether or not there 
‘has been a valid transfer of the cheque. As regards the crossing “Account 
Payee" a paying banker is likcjvise under no duty to satisfy himself whether 
or not tl^,c checiue is being collecteci for the benefit of the payee's account. 
Such an addition is not regarded as an unauthorized one (Akrokcri (Atlantic) 
Mines, Ltd. v. Ecoj^omic ])qnk, (1904), 2 K.B. 472). It is only indirectly re- 
cognized as a notice to the ccjllccting banker who will be looked upon as having 
•Lcted negligently, if he disregards the crossing case (1914), 3. K.B. 

356, 373; Sutters v. Briggs, [1921] A.C.I. 12)- It is ^)ossiblc that wliere one of 
the indorsements liapi>ens td’bc a forged ofie, tlie customer might complain that 
the cl^ecpie was not paid iiuJue coursed In Importers Co., Ltd. v. Westminster 
Bank, Ltd. (1927), 2 K.B. 297 in appeal from (1927), J K.B. 269, it was decided 
Uiat the words “account payee" are a direction to the collcctit^ bank only. 
It was further held, tliat if a customer of bank A ])aid in a cheque for collection 
bearing such a marking and l^^mk A sent it to bank B for collection neither the 
paying bank nor baukY? w'ould b(j concerned with tlui application of the pro- 
ceeds of thccliec|ue after collection. Bank A in such a case would be a “cus- 
tomer" of bank B for the piirposc!?^ of section 82 of the J^ills of Exchange Act 
(section 131 of tlie Indian Negotiable Tiistnunent^ Act) ;iud consequently bank 
B would i)e protected. Sii’ John Paget lias opined that bank H could lyji in 
sueli a case clniin protection wder section 82. • 

Is TiiK cur: (.)rj£ dk.wvx ox Tuii: pakticular offtcf at which presented? — 
The second point, witli regard to which a •ch(ifpie siiould be examined, is, 
whether it is drawn upon the particular branch, or oflice, oHIie bank at which 
it is presenter], be^iiusc no braiicli (jr olTice, other than the one qt which the 
customer' has hi^faccount, is ordinarily retpiired to meet his cheques. It some- 
times happ^-ns, how(‘eer, thaf when a customer is \asiting another city and he 
applies to fiis bank to authorize its Inanch or agent in tlie place to be visited to 
cash cu tomeris die pies u])to unagreed limit* the bank wall have no objection 
to d(^s(‘. When sucli a request is granted a specimen signature of the customer 
isr of course, sent to the braip^i or agent concerned. It is, however, doubtful 
whether the banker can, without infonning his customer, earmark the amount 
for which authority is gi\'en to the branch or agent to cash his cheques but a 
note to that effect should certainly be made on the ledger account of the cus- 
tomer. This will keep the bank on its guaixU When arrangement is made for 
the encashment of a ciiskimer's cheques at a branch other than the one where 
he has his account, the bank is under the same duty and possessed of the same 
rights as if the^ cheques were cashed at tlffc office having the account (R.*\V. 
Jones: Studies in Practical Banking, p.251). • 

MuTiL^VfED* CHEQUES — The third point, on which the banker should 
satisfy hiraself before honouring a cheque, is to see that it is not mutilated, 
cancelled (jr torn. If a banker honourst a cheque which is torn by the customer, 
in such^a way as to give sufficient evidence of his intention to cancel it, the 
former cannot debit the^latteris account. Incase, however, a cheque is tom 
accidentally, thetlrawer mustcoqfrm it by writing words such as “accidentally 
torn by me*," and affix ly s sigrtalunethcreto. When its payee or holder happens 
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to tear it by mistake, the banker must either get confirmation from the drawer 
or ask the payee's banker to guarantee payment. A cheque, torn into two or 
more pieces, is generally returned with the remark “Mutilated cheque," .but 
cJiecjues. torn at the corners, are generally paid unless it, appears that the por- 
tion torn off might bear the creu'^sing. . 

CoRRECTNKSS OF FORM — Tlic fourth poiiit, about which the banker has 
to make himself ^ure, is, that tlie instrument is drawn in proper form ; it fc 
duly dated and fully conforms, when it is presented to him, to the legal defi- 
nition of a che(pie.^\Ve have already^coiisidercd the chiefrecpiisites eff a cheque. 
It may be mentioned again, that no diflicultyin this^ connection Is likely to 
arise, if the customer uses the printed foims supplied to him, by his banker. 
But, if the clieque lias been drawn on an ordinal slip of ^aper, the paying 
banker should take particular care that it is not a conditionaf order, as the 
effect of honouiiiig an instrument containing a conditional order not being a 
cheque, may result in a loss to him. Jn case of such orders, the banker must 
sec that the condition^ lafd down by the drawer is^conydied with, if he wishes 
to debit the amount of tlu' instniment to his custorncr's account. Moreov^r, the 
paying banker will be tioprivod of the statiitoiyprotyction to which he is other- 
wise entitled *if he pays a conditional order, as the protection given by sections 
85 and 128 of the Negotiable Instruments Act, 1^1 (XX\T of 1881) can only 
be claimed in respect of clieqiies, which, as exjilaiiied above, are unconditional 
orders, pj^. 125 and 128, iijiic. In case a banker is asked to honour a con- 
ditional ordi'i hc requires his customer to indemnify him (the banker). In view 
of the fact that accoufling to the laws of Scotlaiul* and a few American states^ 
where a cheque is regarded aS an assignment of funds once a el leque is presented 
and IT Uir lied unpaid for insufficiency of funds^thc amount available has to 
be set aM(le f(^r the payment»of thovheque beforefiny clu*(pie presented later can 
be honoured. ^ 

Risks in ii(.»Nwi;KiN(r \ *])A'Ij;l) ( iimu i: lii i-oKF dt-fdail --'riielifth 

j)oint the bapker should rememijerin connection '.\itlitlie li(|iioni wjg of chefiues 
presented, that the cheques imwt be* luMthei a post-d.ited,'iior a sKdf one. 
Shcniid a tln.-qiie bear a d.ite latertliaii that on winch tlie holder present it 
at tli^ bank, the Ixiijkcr slioiild not honour it foi the following le.isons : 

• • • 

ya) l"he curitobier may sto]) pai'inent, before the (Vie datc'of the clicapic, 

and, in ca-j.* the clieqiie is honoun*d J)(-rore tliat dat%\ the b.'fnker 
may lo.-v hisUKaiey t 

(6) d'he ])ariker has no light to del)il his customer’s .ua'oiint with the 
amount of sucli a (:lie(|ue before its due date, and if he does so, he 
runs .1 ^en'f risk. lh>tin'aaiice, if a customer’s for Ks. 50t) 

dated 12 .Marcli 1987. !)iit i)irscnU*(l on 2. March, 1937, is honouied 
thus roduc iiig the cnsteanei 's^ total er jeh’t balance of Rs. 800, to 
Rs. 100, and, if suI)sefinc^itJv, a second c liecjnci, dra\jn by the same 
(Aistcaner [or ]<>. 3()0, dated 2 .March, 1937, is-presented on 3 March, 
1937, and is di^licjiiourc^cl, on the grcjuncl of insnfti^acncy of funds, 
the cai^toTiK 1 will be entitled to ejaim damages fw tfii‘ wroiifj^ul 
dishonour c)f his second chcciue. ^ * 

(c) If the; bankcT pays siic:h a checlue before its due date ani Isolds it 
until it matnies, the customer may, .in the* meantime, become. in- 
solvent, liisarii; or die. in whicli egs*}, the bankcT ^ould not be en- 
titled to debit the amount to his eii.'idrner'^account. 
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(d) A banker paying such a cheque, will not be entitled to the statutory 
protection on the ground that such a payment cannot be regarded 
as having been made in due course. If, however, a cheque, ori- 
• ginally post-dated, is presented to the bank on or after its ostensible 
, date, the banker can have no objection to honour ’it on the ground 
of its having been originally issued a post-dated cheque [Walter 
Mitchell V. A. K. Tennent, 52 Cal. 677 (682), sec also p. Ill, ante). 

• • • 

- Stalp: cheques — It is also necessary for the paying banker to see that the 
cheque pre^sented is not stale, oj: out of date. A cheque is said to be stale when 
it has bepn. in circulation for an imreasonably long period. What is to be 
regarded as an unrcasdnably long period is determined by the nature of the 
instrument, the us;jige of tyide, the practice prevalent among bankers and the 
circumstances ,of the particular case. “It was cither a custom of the trade 
or nothing,*' per Farewell, L.J. in Lloyds Bank v. Swiss Bankverein. 29 Times 
L.R. 219, at p. 222. It is understood that bankers, Jn India, regard a chetpie 
stale, when it has been in circulation foi* more than six months. There may 
be chfl'erences in praetke iu various parts of India. * Tn*the case of dividend 
warrants, however, the issuing companies usually do* not honour them if they 
arc presented more than tluee months after issue, unless they are,subsequently 
revalidated by the com]:>anics concerned. Similarly, a stale cheque may also 
be honoured by the drawee bank, after getting it confirmed by the drawer. 

•Wheue the amount in words and figures differs — As previously 
stated, the amount jiayable shoiikl be absolutely certain, and, unless the 
instrument possesses this recpiisite, it cannot be regarded as a valid chcc^ue. 
The banker should, therefoVe, satisfy himself that the amount has not^been 
altered and that, if it has bccu altered, the alteration is duly support (;d by his 
customer's full signature. \Mfen the amount statdtl in words, difters from the 
amount expressed in figures, a banker, in l^ngland, may pay the amount given 
in words (Hills of Exchange Act, 1882 (45 & 46 Viet., c. 61) ij. 9), but the usual 
practice is that the bankcr.s either offer the smaller amount, or return the chec^ue 
with the rcmaik ^‘'Aniount in words and figures differ.*' Scctiofi 18 of the 
Negotiable Instiumeiits Act, 1881 (XXVI of 1881) which corresponds to section 
9 (2) of the' Hills of Exchange Act, supra, lays down : 

If the amount uiidrrftiken or ordcrw.1 to be paitj j.s stated differently#! a 
figures *aud in >«ords. the amount stated in words shall be the amount under- 
• taken ^r ordcretl to be paitl. 

• ^ 

Perhaps the custom of bankers would justify the return of such a cheque, 
although a banker paying the amount as stated* m words, w'ould not run any 
risk, of being tpicstioned by his customer for making the payment. “The 
banker," says Lord Haldane L.C. ‘‘as a raandatory has a right to in.sist on 
having his mandate in form which docs not Lave room for misgiving as to 
what he is called upon to do" [London Joint Stock Bank v. Macmillan (1918), 
A.C. 777). Where the amount is given in words only, the banker must pay the 
same, lest his refusal may render him liable for damages for wrongful dishonour 
of his customer's checpie. \\*lien the amount is stated in figures only, achccpie 
is generallyVeturned with the remark “Amount required to be stated in words". 
If theche(*uc is presented again*with the amount filled in by a person other than 
the drawcf, the banker should as*k for the drawer's confirmation. 

• • 

. Not to pay out of ranking hours — The banker is required to honour 
cheques drawn (?ii*him, ])rovidc(i they are presented on a working day and 
during '‘banking hoins," *Hgw(»ver, bankers are not supposed to suspend 
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business operation as soon as tiie dock strikes the dosing l]oiir (Batnes v, 
Natnviiil Provincial Bank (1927), 32 Com. Cas. 213). Ikinkiiig hours are 
lixecl by custom and if any change is proposcxl to he made in the established 
liours of business, due notice of the change should be given in the pn*ss as well 
as otJierwise. As a result of w’cg*, banking liours of certain branches ol banks 
in England have been curtailed and as long as adequati' notice of the change is 
given no objection can be takcq to the change. ChaTjges in working hours 
banks in Bombay' and Colombo have also been recently made. 

Kaim n AMcu’Nis A banker should exainiiui cart'hilly that Ijie amount 
of lh(' cheiiiie Ik^s not been allivedf Banks in the L’.S. A. and England use 
ultra \iolot rays for the detection of forgeiies tuth asuegards the amount of 
cheques as well as the signatures. When the anuuint of che([ue has been 
fraudulently raised and the banker, failing to notice the alteialion, honours the 
cheque, the que>tinii aiiscs whether or not he may debit his ('ustbiner’s account 
with the amount ]\iid liu the tirst ])lace, it is quitcM'lear tlial it tlx' frautluleiit 
alteratiini can be iUlect<.<^l bv the exVrcisc of leasonable caie and diligeiu'c on 
the \\ni ol tht‘ banki-r, the lo>s falls on him. It is e- ,tially certain that If th(3 
(Irawer intenti«)nall\ of negligeiitlv facilitak's the fraudulent laising of the 
amount, by •leaving blank sjiaces bidoic oi after tlu^ words and figures expresi;- 
ing the amount, wliieh IcacE to the banker being defrauded, the customer’s 
account can be debil<.d with iJie amount paid, iiowevi'r, it i^ not always easy 
to de» iile whetlii r tlie bankn c»r iiis LU'^toiner, should’bear the loss in cases 
wJiere the latter, in diawing the cheques, innocently but carelessly leaves s]\aces 
before or after the wqrds spei ifying the amfinnt, (hiis facilitating a fi aiidiileii,! 
alteration, the Ihink^:*!; failing; to detect the alteration, pays tlie increased 
amount. For a long time, the decision in Young v. Grolc (1827), 4 Bing. 2S3 
(favouii ihle to the banker) was held to apiily, b^ij siron.jr dmibfs were expressed 
as to wliether this wms sound law, c.spi‘cially alter the decision in the case of 
Colonial BavK' of Ausha! isia v, Mit.ysJudl (1906), A. C, 559. Fortunately for 
the bankers, the carlun view was le-aflirmed by the judgment in the case of 
The London J o ml Stock Bank \ . Macmillan and Arthur (1,918),4 A.C. 777. In 
this case it was made abundantly clear, that there was an iufj)lied term of the 
contract that the customer in drawing cheque', must adopt precautions against 
forgerv. But, it is no part of the customer’s obligation to exercise extraordin- 
ary care in the dra\\'ing then of. 4! bus whcic a blank space was Eft to the right 
side of the payee’s name [Sling^hy and Others \\ 'The District Bank Ltd. (j931), 
2 K.B. 588 and (1932), 1 K.B. 544), the learnc\l judge did nof consider the 
leaving of such spare after th(* pciyee’sname as unusual and held that there was 
no breach of duty by the ilfa\Ner to the bank. 

Thk BAFLS or c t’S'iomer’s LiAHiLiTY — The case of London Joint Stock 
Bank v. M acmillan rmi.si be can^ully di.stinguislied from the earlier House of 
Lord’s decision in Schofield v. The Earl of Londesbor^vgh, (189(5) A.('. 514. 3'hc 
facts were tliat a bill for /500 was ja'csyiiU'd to defendant for acceptance with 
a stamp of much larger amount thati was iK'cessarv and with blanks and spaces 
left b(‘for(} and after the words '‘five hundred” and llic figures /J5(K). The 
defendant wa'ote Ins acceptance, and handed tlie hill to tlx' dravyr, wiiri frau- 
dulently tilled up the spaces and turned it iq^o a bill for (3,500. A bomt^fide 
holder for value without nr}tic<! fih*d a syit ly^ainsl the fUifeiidant for (3,500. It 
was held that the detendant was not liable for a sum beyond (500 and tliat his 
was immaterial as he ow'ed no dutv to the plaintiff to adopt precau- 
tions again.st the fraud ilciit alteration of the liiJl, ’ • * 

Liability depe.\dj:.\t on absk.nce of DUXY—Thcsii two 

decisions of the Plouse of Lords on facts whicli are appaVently indistinguishable. 
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clearly show that negligence is not the decisive test but the presence or absence 
of the duty to take care. The necessity of reading an implied term in Joint 
Sinc^ Bank v. Macmillan arose because negligence is irrelevant and immaterial 
unless there is duty; there could be no duty unless there is ti,tcrm of the con,- 
tract td ty,kc care. If sucli a term does not eyist and if the exigencies of the 
case Of considerations of policy demand it, the only alternative is to imply it 
v’^Jiicli the House of Lonis proceeded to do in, this case. 

Chequp:s with material alterations— Cheques the founts of which 
ha\'e been , palpably altered from larger into smaller sums need not be paid 
without theiF confirmation by theii* dAiwers. The law* affecting material 
alterations is, that th(>iiistniment so altered is avoided except as against the 
party, wliq has hiniself made, authorized or assented to the alteration and the 
subsequent indjrsers thereof (Section 87 of the Negotiable Instrurneius Act, 
I8S1 ). Thus where a cheque with an unapparent, but unauthorized material 
alteration was paid when presented to the bank upc^n which it was drawn, the 
])r(«tcction given by sections 80 and 82 of th(‘ Hills JC;vxhangc Act, 1882 (45 
& hi* Viet., c. 61 ), was'derwed on the ground that the alteration had made the 
pa])cr a null and void document and tlierofore no* longer a cheque. ( Per 
"^initton, T..J. in Slingsby'ajui Others v. The District Bank lAd. (1931), 2 K.B. 
588 and (1932), 1 K.B, 544). The Lord Justice wassatislied that there wiis no 
apparent alteration of tlA3 checpic as originally signed. It is, however, open 
to doubt whether this Vmding of Scrutton, I-.J. will prevail in India, in view of 
the wording of section 89 of the Negotiable Instruments Act, 1881 ( XXM of 
,1881 ). 'I'hc District Bank Ltd., ifi the case referred to a.bove, endeavoured to 
r(‘ly on tlie proviso to section 79 of the Bills of LCxchauge Act, 1882, (45 cS: 46 
\'ict., c. 61) but tliat section (jnly referred, in the view of His Lordship, to*addi- 
tions or alterations to the cro^f;ing. In Incya, bankers in this respectf occupy 
a far happier position. Section 89 read with section 10 of the Negotiable 
Instruments Act, 1881, protects them completely, for payment in dm* course 
of materially altered cheques which do not apj)ear to have been so altered, 
according to%tiic ii^^parent tenor thereof. It follows therefore, that, in order 
to claim this prf)tection, two conditions must be fulfilled, namely* (1) that the 
alteration should not be apparent)' and (2) that the payment should be a pay- 
ment in due coiir.se, i.e., according to the apparent tenor thereof, in good faith 
and without negligence, 'riuis* where a bank paid a cheque altered materiajily 
by njeans of some chemical process, in every particular, save as to the drawer’s 
mme the material alteratioTiP not being apparent and payment having been 
made in diTie course according to the apparent tenor thereof, the bank was 
held protected, ( Joicev. The Bank of India, Ltd., S. No. 548/19390 of 
1933, Court of Small Causes, Bombay ). 

Computation of balance- It is also necessary for a banker to sec that 
the state of his customer’s account is such as will permit the honouring of the 
cheque presented. We have already se^cn that it is not necessary for a customer 
to have a credit balance when his chequS is presented. If he has sufficient 
credit under the arrangements made for an overdraft, the banker should liodour 
the cheque^ TJic banker need not transfer the credit balance of the customer 
fr^m one account to another account of his against which the customer’s 
cheque is^ drawn, although, whei\ he, knows that the two current accounts 
belong to^one person in the same capacity, the banker may do so if thereby 
he can*honour his custgmer’s^cheque. In that event, he should inf oi in the 
customer aboutilK transfer. ‘Moreover, except in cases where the hanker has 
■ expressly or impliedly agreed fro ^reat as cash, cheques paid in by the customer 
for the credit of his aCcount,*he need not take, into consideration the amount 
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of such cheques wlien ascertaining whether liis customer's balance is, or is not,, 
sufficient to meet his cheques. If he has received from liis customer certain 
cheques to be collected and credited to the latter's account and they have not 
been cleared and appropriated by the time a cheque drawn against the'jn is 
presented, the banker may return it with a slip bearing tJic remark yElfccts 
not cleared, present again.*' Tne possibility of uncleared items beirfg included 
in the credit balance must not be overlooked in cases in which bankers are 
asked to account to third partie’s such as the OfiiciarAssgnee in tlic event of'a 
customer’s bankruptcy, the moitgagee or assignee of customer's bank balance 
or an attaching creditor who has garpished *1110 balance in the hands of the 
banker. It woukrappear that a banker woukbbc in order to plAcc'such items 
to suspense account, unless he has agreed to pay them forthwith. 

Not io retain any part of balance to meet conluificut licfoilitip, The bankei 
has no right to retain any part of the customer s balance to meet contingent 
liabilities of his cuslonu'r. For instance, if lie has discounted bills of exchange 
to which his customer is a party, tb^ banker cannot retain any pait of that 
customer's balance to'meVt the contingent liabiliu of^the latter, in thervent 
of those lulls being disluviouri'd at due dates. However, in the absence'of any 
agreement, gxpress or implied, tliere ai’>pears to U' no objection to a baiikci 
refusing topav his customer’s cheque if the latter is indebted to him and the 
debt is due fiom the customer in the same caj^ficity in which balance to his 
credit stands. 

A'tg to offer a part of the stmount. I'he banker should neither offer a j)art 
pauuent of the ainoiyit of a cheque nor disclose the state of his customer’s 
account. Apparently,, a l)<ipker incurs liability 'to Ids customer in case he 
discloses the state of the latter’s account to one of his creditors, for the pur- 
pose ol» giving him anadsantage over his other creditors ( llart’s Law ol 
Banking, 3rd edition, p. 2!il). l-nder the French law, the payee has the right 
to demand what b.danc^ there is at credit of the account, against which a 
cheque is drawn a4'' a part paMUriit of his dues in case of insulrtciency of the 
balance. In lostcr v. Bank of London ( 1862), 3 F. and F.^214, the defendant 
had disclosed the stale of the plaintiff’s account to another oUtheir customers, 
who held a bill which had been accepted by the plaintilt. 'rims they ehabled 
the holdei of tJie » licquti to pay in the difference between its amodnt and that 
oi tiie cir^comcr’s bajance and s(^ to obtain payment of the balance in prefer- 
ence to other ( l editors. The Chief Justice in the coui jfo of his* judgment .said 
that the banker could not go further than to Not .sufficieM assets.’’ 

Appropriation of payment. In this connection it is, perhaps,' d jsirable to 
consider the general rule for tin* appropiiation of the amounts paid in by the 
customer. It is the customer’s right to have the amounts which he pays in, 
credited to such accounts as he kkes. If he has two or more accounts, he 
may specify the account lo whi«'li the lemittance is to be credited. But, if 
he fails to exercise tin's light at (he^ time of paying in the amounts, the 
banker can appropriate tlie paymi^its at liis di.scretion. W^;[cn neither the 
cu.sTomer gives instructions for the appropriation of tlKi amount paid in, noi 
the banker mako-> use of his right to appropriate as he lij<cs, the rule in 
Claytons case that a payment ^iiall di.scharge^the cailiest debt-wliether of Jhe 
customer or of the banker then lemainmg unpaid, applies IDccley v. Lloyds 
BankTAmitcd, [1912J A.(^. 7v56). , * 

Right of debtor not applicable to payments by instcUments. This rigfit of the 
customer, lO assigii .* ];aymcnt to the di.scharge of a partiAAir debt, doc.s not 
apply wdiere the payment represents one o^ tUg^iVistalments payablb under a 



PAYMENT OF CUSTOMER'S CHEQUES 137 

decree. Thus, in Harkisondas v. Nariman (1927), 29 Bom. L.R. 953, a decree 
passed against a judgment-debtor, was required to be discharged in four equal 
instalments. Paying the first instalment thereof, the judgment-debtor obtain- 
ed -from the court, without the knowledge of the judgment-creditor, official 
receipt as for the second instalment. Subsequently, he palVl two more instill- 
ments and obtained receipts for them as for* the third and the fourth. The 
creditor, however, claimed these payments in respect of the first, second and 
•the third instalments rApectively. On his suing for the recovery of the fourth, 
defence was set up that the amounts having already been appropriated respec- 
tively towards the second, thirti and the fourth instalments, the creditor could 
only claim on account of thc-first inslalment, which had, 1?y that time, become 
time-barred. The U^irned judge however, held that a receipt by a Court 
official, i» absence^ of notite to the creditor, was not binding on him and that 
it would bg*f rand on the judgment-creditor if, without liis knowledge the 
judgment* debtor madii payments into court and took receipts for the second, 
third and the fourth instalments with tjie iiiteiiticm of defrauding the creditor 
in respect of the first instalment.'’ The nile in Ciayten's case that, if a man 
owed two debts upon two distinct causes and paid the creditor a sum of money 
the debtor had the right jto say to which account the moiie}^ so paid was to he 
•appropriated, did not apply to this case, as there was only one Judgment-debt 
wliich was, ordered to l)c paid in several instalments; it could not be said, there- 
fore, that the debtor o.wed several debts within the meaning of section 59 of the 
Indian Contract Act, 1872 so as to enable him to apply the payments to tJie 
discharge of any particular debt. * 

• Indorsed ICNTS — Tlie next point on which the banker should satisfy him- 

self, is, wlK'thcr or not the chetpie presented to Itim ri^piires to be indorsed, and 
if so, whether the indorsements on the same are regular. * 

Indorsement and identification of holders of icarer cheques. In*EngIand. 
indorsement of a bearer chcipie is not insisted upon by the paying banker. In 
India, however, b.uiks ordinarily require iTk^ persons presenting bearer cheques 
for payment to indorse them. Although not legally boundT:o sign it , the holder 
of a bearc'r c^ietjut generally raises no objection, probably because, if he refused 
to signj the i)aying banker may insist upon ha\dng a ])roperly stamped receipt 
for the amount paid to him. The paying banker can have no justification for 
asking for the identification of the holder of a bearer cheque, although in case 
of doubt, esi>fcially ^vheii the cheque prescn1:ed for payifleiit across the count ei 
is f(M- a large ^imount, he (the' banker) may ask on the telephone, if possible, for 
fhe (IrawTi/s confiimation. incase of bearer cheques made payable to cor- 
porations presented for payment without any indorsement the paying banlvcj' 
would be well advised to make inquiries before paying tliem at the counter. 

Once a hearer alwaijs a hearer. The view that once a bill of exchange is 
issued as bearer, it remains always a bearei^, was held generally in this country 
also, until in Forbes, Forbes Campbell S- Co. v. The Official Assignee of Bombav 
(1925), 27 Bom. L.R. 34, Shah, Ag.«r.J^and Kincaid, J., held that, where a 
Imndi was dr.T^vvi^in favour of a payee or bearer and was endorsed by the gayec 
to a third ])erson, it ceased to be a bearer hitndi and was payable to the third 
person or Uis o#dcr. The above ruling so completely upset the ordinary bank- 
iiig practice in India that the •Associated Chamber of Commerce of India and 
Ceylon w^is compiled to request-the-Government of India to amend the law so 
as to rcstiore the quo ante, which h3.d the sanction of English law. To 

remedy the defect, a bUl was introduced in the Legislative Assembly on 2 Sep- 
tember, 1929, it was not considered expedient at the time to interfere with 
tlic right bf the holder of a*lija»cr negotiable instrument to convert it into an 
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instrument payable to order. A strong case was made out before many of the 
provincial banking enquiry committees for the restoration of the previous posi- 
tion and they accordingly made a recommendation for the amendment of the 
law in whicii thctcentral banking emjuiry committee co;icurrcd. This ^com- 
mit tee. however, ailded that it w.vs not in favour of interfering with thcbpracticc 
ill vogue in regard to Jiumiis which weie not drawn in the form of chc(]ucs,‘with 
the result that they could not rect'inmend the extension of the principle, ‘‘once, 
a bearer, always a Ikmioi,” in the case of all Iiitiuiis. With the passage' of the 
Negotiable Instiiinu'nts (AinciulnuMU) Act, 1934, t he principle *'once,a bearer, 
alwax'^^ a beaier, ' been tin.dly n‘t\>gilized so |^aT‘ as ch(‘(iiies are concerned 
and tln‘ dillcrcnc'c bet^\cen the haiglish and the Indian Idw, on this point lias' 
liecii icmoNcd. llie amciKlnicm iiUiodiiced as cLnise(l!)U' seition^SSof the 
Negotiable In';tnini«'n( ^ \(t,l881 iwuls as follow s; - 

\\ licrc :i rlioquo r> cxprcbsctl to l)c p Livable to bearer, tlio drawee is 

dischar^'cd by pavnuMit ii'rTTiTe 'couk'^c to tlu‘ bearer thereof, notwithslrnidini; any 
endorsruu III w het Iior in full or in blank appearing tlicrcon ;iiul notwitlistandiii.:^ 
tliat aiiv Ml 'll M ill r^ei :(‘nt ]un |)ort^ to rc^lr’rt or c\rluile fiiitlier iicgotiatuui. 
CJicijiics iniiniscil lu bLi.ik. Hv \ irtiuj of si'i tioii 54 lead witli section IB nf 
the N’egoti ibl»^ Iii-lnmu nts Act, 1881 (XWT of 188l),^a negotiable instrument 
indoi>ed in blank is payable to the bearer tlicn'of, even though originally pay- 
able to Older. ' Wlii'ii', therelore, a cheque origiiiall}' drawn toordei, bi'i'omc^ 
payable to bcan i l\v an iiuloi Muneiit in blank, it /s not necessary to insist on 
an indoiscmeiu <»1 tiic iiwliuiiK.m to obtain a transfer of the piopt'i Ly therein. 
In the language of Loid Manstield in Peacock v. AV/ot/c.v (1781), 2 Dong. 833; 
also see jethaparkho Rdmchamlra Viihoha, 16 ’ioiii. 689,695, theic is no* 
dillercnce iM'tworna nolo indc/.M'd in l>lank and on.'i payable to beart'r. d'liey 
go by 'ilelivt'rv and posscs:5ion proves propeity in both eases, ihit, yvhere .i bill 
drawn I'ayablc to a .^pct itied.pcrsoii and others oKbearer was crossed, “ account 
payee," it was held tliai it was not .i bill payable to bearer, but only to the payee 
mentioned [House Piopivty €• \PLcmdon Coiniiy Westminster Bank (1915), 
W.N. 247). Where,* how e\ ('r, a clnapie bears an indorsement in blank followed 
by an indorsement in lull, it in cciiues payable lo or to tli^* ord(fr of the la^t 
named indorsee andreiiniias his indorsement before payment.* " % 

Indorsement of order cheques. Indorsement of .in order cheque ifc necessary 
unless the payee himsell jMesents it forpayrneiit and even then, although the 
payee Is not bound to Bidorsc it, b:mkcrs in India gcnerall^^ recjuiir him to do so 
failing w liicn the payee may be railed upon to gi v(^ a recinpt for th%amount ^xiid 
to him and to stamp it when the amount cxeei^s Rs. 20. Bankers in liidiS 
generally ask for the ident ilicalion of the payee or the indorsee of an order 
cheque who presents it for payment at the counter of the dr.awcc bank. 

To see that indorsements arc regular. The banker must see that the iiiijorsc- 
monts on order cheques arc rcgulai^ otherwise, the payment made may not be 
regarded as payment in due coiir.>o. Whero an iiidorst;mciit happens to be in 
a lan^magc, such as Chinese, which t^ie linkers in India are not exiiectial to 
know, the paying banker can refuse the payment of the cheque, fcr verification 
or confirmation, but he should give the reason for postponement in appropriate 
terms [Carlisle and Camlcrland Bank Case {1911),1 K.B. 489). • • 

^ Cctnditional indorsements. Where a clicqflc bears an indorsement mitk- 
ing the payment thereof subject to a condition, the position in India uppcars to 
be that a banker cannot make payment in- respect of it until" the coiicUtion is 
fulfilled, fills is a difficult position for bankers, ior, by its definition, a cheque 
is aii uncor litional ude; payable on demand. It is curibffs that, while a 
chetiue could thus neither be drawn conditionally^, noi; tlie payment thereof 
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could be otherwise than on demand, the paying banker should be required to 
see to the fullilment of the condition given on an indorsement before making 
the payment. It may be that the condition is binding inter se the indorser 
and the indorsee who cannot demand payment thereof till^the condition is 
fulfilled. But, once a 'demand has been made on the banker, irrespective of 
whether Tthc condition was fulfilled or not, what right has the banker to refuse 
or even withhold payment in respect of an order payable on demand ? Pc'rhaps, 
noticing this inconsistency, express provision has been madejn England in sec- 
tion 33 of the Bills of Exchange Act, 1882 (45 & 46 V^ict., c. 61) affording protec- 
tion for pfl.yment in disregard of the ^:oi^dition and payi^(mt there to the in- 
dorsee is valid, wheth^^r the condition has been fullilled or not : — 

XVlici'c a bill j)urpo^-ts to bo indorsed conditioiuillv, the condition may be dis- 
rcj'.'Trdod by I He payer, nnd payment to the indoi'^ce is valid wheilier the condition 
has bceft*fii hilled or not. 

There appears to be no corresponding provision in the Negotiabh- Instru- 
ments Act, 1881 with the lesult that bitnkers in India occupy the anomalous 
pfisUion noticed abovq in respect of cheques bearin|^ ci^nditional indorsements 
and which yet, by tlie language of sections 6 and 5. of the Act, are uncondi- 
tional orders drawn on ‘"aukC’s and not expr(‘ssed to be payable otherwise 
than on demand. 

liulorsemciih on cJieqit^\s payable to impcyaonal , imaginary or Jictitiom 
payees. Now, with to the question, whetlier or not cheques made out 
to imj^crsonal })ayeos such as. llouse-kec'pingior order,” Wages or order ” 
^or “ (.'ash or order,” should be rcfiuired to be indorsed, Jh anson J., held, that, 
liaving regard to sections 73 and 3 of the IMlls^of E:ichange Act, 1882, such 
instruments were not cheques at all, but meie man(lat(‘s to pay to the bearers 
thereof. As to the words ”oi» order”, the Court held that, as for example, 

“ Ciisli could fnot indorse 1)ecause it was not a*specified person, the Court 
must neghict the words or order ” and treat the document as a good direction 
to pay to the bearer. The fact that those •documents arc. now, by the judg- 
ment ill Nor^h and South Insurance Corporation Ltd. v. The National Provincial 
Bank l.ld. (19;Ki), 1 K.B. 328, excluded from the category of a bill of ex- 
chaii^e is likely to deprive bankers of statutory protection in respect of 
them. TlTe result is that, while it is desirable in cases of doubt to return , 
them marked “irregularly chawii ”, it may be expedient to require a d»ly’« 
stamped receipt in itJspect of payments of such orders, whether the presen- ‘ 
tition is maefe by the drawer or the bearer thereof. It is, however, custo- 
mary to treat cheques made out in th('. names of fictitious persons as bearer 
che([ues, e.g., cliequcs payable to “ Lord Kfislma or order,” or “ Mother 
India or order,” or “ The Arabian Nights or order,” or “The Man in the Moon 
or order ” (Clutton v. Altenhorough. f 1897], A.C. 90). 

Indorsements un cJR'quc payable to public- functionaries. It is necessary 
that bankers should insist on the widorsenionts on the public functionaries 
concerned, wiiati'V(‘r clu'ques are drawn in favour of local or other pub- 
lic bodies, wluitiicr iil respect of cesses, taxes, or otherwise. Thus cheques 
payable tci“ Tflio Federal Court of India or order,” or “ The University of 
Jiombayjiir order.” or “Tlie .Nasik Government Treasury or order,” will be 
indorsed Jiy the Chief Justice of, tliQ Federal Court or other officer thereof, 
duly authorized in this behalf, or as in the case of the “ University of 
BombTiy or order,” by, the Vjce-Chanccllorof the University or the Registrar, 
if authorized in*this behalf mid in the case of the “ Xasik Government 
■ Treasufy ’or order ” by tlfo/rt^isury Officer concerned. 
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Indorsement by Diverse Persons. 

General prixciples — \Vc shall now concern ourselves with the general 
principles gowrning indorsements, altliough it lias to be admitted, generally, 
it is very largely the practice of bankers that dotermines wliether or iiQt a 
form of indorsement is appropriate in any particular case. Although it is 
desirable that all indorsements should be wholly or partly in ink, arv inVlorsc- 
ment is legally valid even if it is made in pencil (Geary v. Physic (182d)*, 5 IL 
cS: C. 234) . Hankers, however, usually discourage inck^rsements in pencil, a^ 
a writing in jK^ndil is liable to obliteration as well as alteration. If, however, 
a pencil indorsement is ])reeeded and followod by indorsements jn ink, no 
objection is ordimfrily taken. Indlus^ments ijiade entirely by ipeans of a 
rubber stamp provided the impression is made by or tinder the authority of 
the ])ayee or endorsee, appear to be permissible, t In suclj cases, tj.ic paying 
banker is entith'd to demand satisfactory proof that thestami)s V'erc impressi d 
under proper aulhnrit\ . It is, thendoie, *ilso desirable to have the impression 
witnessed by an indt. i'eiKlt»ul witness. Indoisements in lainlcd ( haracters are 
not generally accepted though there cahbenoquestfon as to their \ alidity if they 
are supported by adetiiiaie e\ idenci\ It has been ht'ld that an indorseint'iu 
made by a ptu son who has b('en prohibited by an order of court from so indorse- 
ing is not invalid but the paying banker is not ailedled thereby unless he ha? 
notice of the order (Subramania lya v. CJiockalinga ^htihiUar, 46 ]\lad. 415). 

Complimentary or courtesy titles. 'Ihe guiding prinei])le is that an indorse- 
ment sliouhl be in the fonn of ordinal y signature of the payee' or indorsee. 
Complimentaiv prelixes, suftixc's and other courtesy titles do not form parts of 
indorsements, althougk in certain foreign couhtries.courtesy titles are included 
in indorsements, 'I'hereioro Wftrds like Mr., Mrs., ]\Iiss, Lala, Halui and J^squiri', 
should not precede or follow, the case may be, the names of the payees or 
indorsees in their iiidorseniQnts. M'hc'thcr the lifters " B and " L." arc the 
abbreviations of the titles “ Babu and “ Lala is a matter entirely to b<' 
regulated by local cc.stom. If in tl,ie*place in which a cheipie is drawn, it is the 
established practice for the titles Babu and Lala " to be abbreviated into 
'' B. and L.’r respectively, there should be no obojection cin omitting them, 
otherwise they should be included in the indorsements. Ilowdver, it is advis- 
able that this practice of using these letters as alA)reviations of the terms 
“Babu” and "'Lala*' should be discouraged, because .sometimes, these abbre- 
viati(jn>i tuin out to Ik: the initial* let tens of a payei'^s full name.^For instance, 
if a cheque is made ])ayable to “B. Rama Ran or order, "*it is oixui to dpubt 
whether the payee i ^ l-Jabu Ramarau, or, the letk-r B. stands foVBenigal, the 
first part of hi^ name. An iudgrscment which includes courtesy title, or form 
of address, is accepted if the title, or form of address, clearly states that it is 
merely descriptive. For example, a cheque made payable to Dr. A. IL Cooper, 
may be indorsed as A. B. Cooper, D.and a cheque payable to Sir Ganga Ram, 
ma\ be indorsed as Ganga Ram (Kt,). It may be abided that while the title 
mu.st not precede the signature of liie aqtual indor.ser, there is no objection to 
its I'y^pearing in connection with any other name appearing in th^ indorsement. 
For example, in an indorsement by a married wom.in* she may use the title 
Mr. before her husband's name. 

• « 

Spelling — correct and incorrect. Wheie the flame of the payee, indorsee, 
is spelt incorrecty, th(‘ spelling of the inrlorsament must correspond^with that 
of the mis-spelt name. For iiihtance, if a cheque is made payable J:o “ P. S, 
Aiyar or order,” when the coircct s]ielling of thg payeg s surname is *"Tyer,” 
the proper ii.dor.semL:.t would be "P. S, Aiy^r,*' but if th5 f)ayce wishes, he 
may add his correct name in brackets. # \ . 
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Christian names. Banks in England do not require Christian names to 
be written in full. It is understood that banks in India do not follow this 
-prattice. 

. Women, In the* case of a spinster or unmarried woman the indorsement 
will consist of her first name and surname.* Thus Miss Hirabai Contractor 
will indorse as Hirabai Contractor. The abbreviation "Miss" before a name 
’ is regarded as a term of courtesy as well as *a term of description, and con- 
sequently differs from the abbreviations "Mr." or "Esq.'^ If, on the other 
hand, the* payee happens to be a mjyrriqd woman, as in ^he case of a cheque 
made payable to Mrs., Cecil jones, she should indorse it by name followed by 
words showing that she is the wife or widow of Mr. Cecil Jones, as K. Jones, 
wife or wfdowpf Ctcil Jones. In case the payee*s name is given as "Mrs. Jones" 
she should indorse with her usual signature, "Katherine Jones” or “K. Jones,” 
preferably the former. When a checpie is made payable to a married woman in 
her maiden name, she should indorse thocheque by “giving her Christian or first 
nanio^ followed by he; hugband's surname, with t!ie Word "nee” ( = born as, 
formerly) and her maiden surname. Thus, a clieqjie made payable to Miss 
Katherine Jones, now mayrieJ 'to Mr. Robinson, should be indorsed Katherine 
Robinson nee Jones. 

Illiterale persons. In the case of illiterate persons, the left hand thumb 
mark should be impressed and witnessed, and the witness should be required to 
give his or her address. If, however, a bearer# cheque payable to /I, who is 
illiterate, is indorsed in favour* of 7^ with J's thumb impression, and B 
happens to be known to the paying banker, it js not, necessary to verily the 
thumb impression of .1, aslho cheque is payable to bearer. . 

Firms, In the case of ordinary piy'tnership linn where the •indorse* 
ment is in the name of the firm, for instance, Dcsai \‘akil Co., it will be 
regarded as a valid indorsement of a cheq^ig made out in that name but it is 
suggested that if the name of the linn happened to be Desai N'akil Trading 
Co., the chetpie skould be indorsed "For 1)( -ai \'akil Trading ^'o., 'f. Desai, 
propriefor, partner, or manager.” 

Joint payees. ('he(|ues made payable to two or more payees, not being in 
partnership, must be indorsed* by each of IJicm individually. Thus a ehcoue 
fjayablc to "^Ir. A.«l^. Desai and Mr. R, C. Dalai” or*"]\ressrs. A. K. Dcsai 
ajid R. C. DaWal” should be indorsed by both the payees. The banker will be 
justified in returning for coiiiiimation, a cheque on which both the indorse- 
ments appear to be written by the same hand, or unless one of them has died 
and the biinkcr has notice of his death or unless one of them is authorized to 
sign on behalf of all, and the banker is apprised of the authority thus given. 

Clubs, Associations, etc. When the cheque is miide payable to a club, 
Ct^'Sociation or other institution, the name of the payee is generally followed 
by the namfc jyid designation of the oHir# bearer indorsing the instrument on 
l’>ehiilf of the payee, as- the mere signature of the person is no indication of»thc 
representative q^apacity in which lie receives payment. If the instrument is 
mc^de j)ayablc to the holders qf an ollicc without specifying their names as, 
for example to, "The Honorary Secretaries, the Sydenham College Students' 
Associatioji,” the indorsement must include not only the signatures of the 
persons^ holding the position but they should be followed by also their 
designation. If,%(jn the other* hand, the cheque is made payable to him 
•personally,- although the n?qn«y^s intended for the club or institution, it is 
•enough if he indorses it with fiis name only. , 
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Companies. Tlio mere writing or impressing of the name of the company 
b^Mpcrsoii acting under its authority constitutes a valid indorsement, but bank- 
ers do not acci'jH such indorsements as good discharge, unless they are con- 
fiiTned, or unless the authority and Ihecapacity of the person signingtlie instru- 
ment is clcurly indicated. OrdinariJy, there arc liolders (5/ certain oflices in a 
company who arc in a position tV) bind the company. For instance,' bankers 
accept indorsements made by directors, managers, and secretaries of compa- 
nies, but not tho^e casliiei s. accountants and ledgCT clerks. For a valid ■ 
discliarge, an indorsement on behalf of a company should correspond as in other 
cases e\actl\' itii filename of thecopip*iny,as given on t he cheque hr bill, and 
when the name given is inaccurate, the imlorseiacnt sli^ould corresp'ond to the 
inaccurate name. 

Cheques with per pro, indorsements. There is no legal copiputsion on a 
btinker t(^ accept an indorsement with the words "'per pro."' (pel procuration) 
without conlinnation. Tlje signatory to per pi o. indorsement must give his 
full ordinary signature. A paying banker is considered to run no risk if he pay^ 
a checpie ]nirpuiting to be iiid(UM‘d by a duly autlH)riz«(l agent of the payee, 
and he will not lie liabJc-if it tiirii.s out that tin* person so indorsing had gone 
beyond his avtlioiiLx'. In Iingkind, dividend warranfs are not paid on per pro. 
iiul()i\>omenls. Such iiulotsenu nt" an* gtaieralK' accepted in India when divi- 
dend warraiit>-, n-u bn ijig in the foim of clu^ijiiesi' are dr.iwn ]xiyable to more 
than OIK }''a\eeaiKl iir lor-tuneid bvaiiyoiietd tluan i^ considcTcd siilTicicmt; 
tliepayet'M. iiid('i>iiig lias to gi» e ills fullnamt* as given in the body of warrant. 

Piihlie ih UiOrilies or eorp>>ralions. In the ease of checines in tin* names of 
public authoiitiis and' eoi p(^rations sueh a^- y^orl inists, impiovement trusts 
and niuiiu'ij'alitii*'-, the indorsnnent'' <boiild be f(<r tlu' n'sju'ctive body and 
the iiKFiser should add Ins. or iiev d<"-ignatioii.\Whcii a (‘]u’(ine is livable to 
the oi(]_*r oi ^ ]mi trail, i.- oltieei .--ik li tis assc^ssor or pn'sidcnt of Xa^ik niiiniri- 
paiity, the cIieqiK iii(l< '^(d as, T. K. Desai, a^'-essor or presidcuit of Xasik 
municipality, is er)risi(h‘i< d to bi m order. 

Cheques Mhint'sed A. U. per A. In the reeeid ease of and Others 

v. The Ilank iinvte.i PYMriK.Vy. 58S- (lbb2), 1 K.v] 544, "akiady 

referred l o, vv:aie a cJie(ju( was diawii A Jb jh i X, and tlu* evidence, based on 
bajikuig prat tiei' w,., that surh c^’.cmjik ^ wt i« indorsed not A.D. per X, but 
sirn])iV X. it wj^' lieal, that lln-^ ])r.i( tie( < ouid not obt ain legaPsanction. In 
such a cas'. . in i!i»‘ laiieui.tge of Mr. Jn-ti« • Wiigln, X eonid oiilv^dgn as aAtho- 
rized liy .\.H. an<l if he hadtla aiilliorily (d A.Ib, and could only sign in *a 
rcpreseulativcapea iiy ; liis iiulor'-eiiK-nt ought oii principle to make that <‘lear. 
riic learned judge went onto uliserve lliat/*it might be that the practice which 
the defendant s witnrs'-ses said had been followed was ronvenient and save 
trouble but in his judgment it could not be justilied inlaw.** 

Indorsement of cheques payable /-> deceased perso 7 is. Cheques made payable 
to deceased persons must be indoisAl by their legal representi^tives. As exe- 
cutors can delegate tlicir authority, there is no objection if only one of them 
signs. He must, liowev^ i, indicate that he is an executor t'lnd Jhat he signs on 
behalf o/ himself and hi.*, co-cxeciitor or co-cxcfutors. Although authority to 
gi^eii to one executor by his co-executors, it cannot be* placed*in 
the hands of an outside pcisoii. All trustees must sign, while any c.xccutor can 
indorse. • • 

To further elucidate- he principles stated ^bove, we giv^4)elow specimens, 
of various indorsement-^, regular and irregular. * •* • • . 
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The Jourgal of Indian Institute of Bankers, July 1930, p. 62. 
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.^htigsby avd v. L nc Disi.rA Ld. (li-KU), ‘.I K.J;. 5SS; (19:s2) 1 K.13. 544. yUns is al&o accepted sometimes. 
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Oil tiiu an (>uiit foi tin oi iiKloibeiHuut ui clii*i]ac-> |'.i\ablc lu tiicai joiiitK. LaLci tlic bank ini' ‘riiiuJ by A that no 

in-struniuiit bhould be accepted uii behalf of thft joint account inilcbi it bear.s iiib oij^nature. 
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There la no objection to titles or words of courtesy 
appearing in ^onneotion with the name of the 
pnncijial ao in that c£Lae the indorsement is to 
1*0 made hv his agent. . • 
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•, I 1 , 1 ., or Utv and on uv^ ilois not hold a portion consistent with 
Iinli' nf Siorina I radinn hiivinq aiilhoritv lo*iTT(lor.>c. ^ 
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.The Si9.1kot Railway Co., Ltd. The Sialkot Railway Co., Ltd. For and on behalf of the 

Sialkot Railway Co.. Ltd. 
John Brow’n & Co., Ltd., 
iNIanagina Agents. 

K. G. Procter, Director. 
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Some typical illustrations regarding indorsements— The following 
illustrations of cheques drawn in favour of anomalous payees or cheques 
drawn ambiguously with our comments thereon, would, it is hoped, prove 
helpTul to those whose business it is to collect or pay ch(.([uos. 


e licque clKUvn pn-yablo to 


N arsing Mehta 


U(.?i Kirks. 



I^ayahh' to oulcr. and niusl bear the 
payi e i ri( I oisl-i i ley t . 


Narsiiili Mehta only 


( 1 ) Should be indorsed by Narsinh Mehta, 
I whose indorsiMiicnt siioiild be contivmeil 
by the adlerliug banker. 


Ikaiei (Ml '. Mehta) or onh v 

• * • 

Ijeaici ".lie) nr order 

« '1 ■ inh r 

Sha^liit. .i; "iiah f>r order of l^aiftakaut 
U.iiilJ' 

hell or . ’ d-'i' 

• ^ 

hlKibhikent -^liah or order .. * .. 

Hinshi!..”'! ^l^<lh in full sottleiuent • 


M. \''. " f ieiona " or order 


Robinson Cmsoe 


(2) Ideiitilu alion must be insisted on, it 
1 >11 .'>enU d ^in person. 

*Mrs. Mehta’‘i discharge is essential. 

Same as abo\x . 

As the [;ayee is lud speeificv«i, tlu' chcqiii. 
should be returned a.s irregularly drawn. 

Valid fliM.luirge can be given by either 
of tllLM* 

M.iy bt^caslu d in ])er.son by tlie drawer. 
It not, indois^-iiienl is necessary. 

Shashik.ful Shafi^ indorsement is lyi^ces- 
sar\ . 

• 

“ S^ashikant Shah in part payment ” 
woiihl be irreyiiJar. In J-Inglaiifl ,i 
\)miktM* p.i\ mg the vheque will not incur 
ciiiv liability although in the interests 
ol his customer ho is not likely to 
honour tlie che(]ue. * 

iMiist be indorsed by the Captain or some 
othei responsible autliorily, or olhcer on 
bc^iall ol the niot(^r vessel named. 1 m 
case of che(iues*lor large amounts the 
local agent ol the company owning the 
steamer may be asked to indorse the 
ehciiue. 

Rcqmie'>*u() indorsement. As the payee 
IS .1 lictiiiuus peison, the cheque is 
payable to bearer. 


Forged indorsements— Let us now coiLsidcr the jiosition of the paying 
banker in connection with cheques bearing*foiged iiidoistments. As will ‘be 
explaiiu-d latci (Tie banker cannot debit his customer’s account with the amount 
of the cheijne on which the latter's signature has been forged, as in that case, 
it will not const flute a genuine prdcr from his customer. The banker can 
protect hinTself against the risk, by comparing the signature on the cheque 
with the speftimen signature supplied to him by his customer. Although, it is 
true, tha^ tfle banker is required to pay the cheques drawn by his customer 
according to thcir^Tjiparent tenoV, he cannot be exiiectcd to know the signatures 
of the payees* and the indors«fs«ol^ different che(]ucb; it is for this reason that 
the law protects the paying ba’hker in case of Igrged indorsements. 
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Guaranteed indorsements — Sometimes a cheque paid in for the credit 
of a respectable customer is illegibly ora little irregularly indorsed by the 
previous indorser. In such cases, bankers usually do not object to the dcft'c- 
. live indorsemevt if it is guaranteed by the customer. Banks also sonTCtinu s. 
certify or guarantee such indorsements. Cheques arc sometimes paid vvithop. 
the indorsement if the presenting banker guarantees that the amount of ihe 
cheque is being credited to the payee's or indorsee's account as the case may bo. 

Origin of’the statutory protection given to the iaying banker— 
I’ntil 1853, chetiues, payable to order on demand, were very seldom used in 
England, as they were subject to the same stamp duty as ordinary bills of 
exchange. The Stamj) Act, 1853, (16 & 17 \'ict., c. 59), reduced the duty (.:i 
such cheques to one penny, but further prescribed tluit any draft or orde-* 
drawn upon a banker for a sum of money payable to order on dc?nand which shab . 
when presented for payment, purport to be indorsed by the person to whom 
the same shall be payable, shall be a suHieient authority to such banker to 
pay the amount of such draft or order to the bearer thereof, and it shall t 
bc'incumbcnt upon such banker to pro\e tliat sncli indorsement or air; 
subsequent indors<*inent was made by, or under the direction or authorii . . 
of, the person to wliom the said draft or order was or is made payable ei.^lr r 
by the drawer or indorser thereof. Section 60 of the Bills of ICxchai^i; ' 
Act, 1882 (45 vV 46 Viet., c. 61), lays down,* 

WlH*n ,i l)ill pav.ihlo t(» order on <loni.ind is drawn on a banker .md tin b.anl-. , 
on wlioiu It is drauii jjavs ‘the* bill in good faith and intln.* ordni.ivy coiirst' m Imsiiit ■ , 

U is not inoumlxMU on tlici banker to show Jiat the indorsL*imnt ol thr ]).iv “c or .mv 
subsequent indoi^i'iiK'nt \%as made by, or iinder'ihe .authorit v of the ]>ersoii \vK< - ' « 
indor-,ement it ]nirporls t(' be and tlie banker is deemed to Iia\e paid tin.- l)ill in d i 
^coiiise, altliuiigli such iiiflm ‘dement has been forged or mad«MMtiioiit .lullainty. 

So far as cheques are conaTned section* 19 of the Stanij) Act is to i* ‘ 
regarded a^ having been repoahYl ( Worshipful Company of Carpevdets of tl:: 
City of London v. Ihitiih Mutdal Banking Co,, Ltd. (1938), 1. K. B. 511 ). 

Siatl'toicy PKoii'd rb'V I MILK TIIL INDIAN LAW F.i.iM A i<N }• D— Siniilarb; , 
s(Tiion85 of the Negotiable Tn-.tnnnent>. A< t, ISSl rcnnimx-n d (I) iIieDi f 
bv the Amendment Act of 1931, la\*s down 

Where .1 « I CMjue i).i>aldLMo nrdi r )nirpoi;ts to be emloived b\ lyr on l^ohalf -r 
Jic pa\ee. till' ib'awee d’oeliarged by p.iyinent in due euiirsr. 

% 

It was contcnducl by sonic, writers on /he subject tl«it, a]tlio*ot;li th*- 
object of the framet;, of tliis Act was probably to giant to banke.is in liub i 
the same amount of protc' iiou .is given under section 19 of the English Stamp 
Act, 1853 (16^ 17 \'irt., c. 59), section 85 of the Negotiable Instruments 
\ct, 1881, failed to achieve that object. While section 19 of tJic Knglish 
Stamp Act and section 60 of the Billsof lixchango Act, 1882, made it clear that 
England the paying banker was protected, whefher the forged indorsement 
was that ol the payee or of any Subsequent indorsee, it was said that section 
ho of the Negotiable Instruments Act, 1881, scemefi to })rt>tect the banker 
only incases where the forged indorsement was that of the ])ayee and not that 
of the subsequent indorsee. It was only in 1914, that cRiuse (2) to section 
16, was added to the Negotiable Instruments Act, 1881, extending the protec- 
tion to the paying banker in respect also*of cases of forgery of any subsequent 
indorsement, as the paying banker cannot be ordinarily expeoted to know 
the signatures of indorsees of different cheques ; see Ja^ivandas v. The Nagar 
Central Bank, 50, Bom. 118, where an ajgiungpt that suA an extension was 
not meant by the Amending Act of 1914 wns definitely overruled. 
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Payment in Due Course. 

Main requirements — As the paying banker can claim the protection 
jffforded to him only when he pays a cheque drawn oq him in due course, 
it is necessary to Consider the meaning of “payment in due course*'. Section 
10 .of The Negotiable Instnunents Act, 1881 defines the teim thus : — 

''Payment in^due course" means payment in accordance with the apparent 
tenor of the instrument, in good faith and without negligence to any person in 
possession thereof under circumstances which do not afford a reasonable ground 
far believing that he is ?iot entitled to receive payment of the amount therein 
mentioned. * 

Thus, the main requisites of payment in due course are : 

• A • 

(1) tliat the payment should be made in accordance with the apparent 
tenor of the instrument, that is, in accordance with the intention of the 
parties as it appears on the face of tlyi instrument ; 

• ^(2) that sucli# payment should be made* in good faith and without 
negligence ; and 

• « 

(3) the person to whom such payment is made should be in possession 
of the instnmient undej* circumstances which do not otter a reasonable 
ground for believiiig that such person is not entitled to receive the amount 
thereof. 

Payment on MATupiXY-^-By the first requisite, it is clear that the 
payment should be madq, on maturity, to tlit person who is cnlitlod to give 
complete discliiirge in respect of the cheque. Ilcuce, payment of* a post- 
dated cheque, cannot be rej^farded as payment ^in due course. If*thc paying 
banker honours a post-dated chccfue before its ostensible date, he will not be 
entitled to the statutory protection should the indorsement of the payee 
transpire to have been forged ; on the other hand, he ma}' become liable to 
pay clamages, ('xplaiiied earlier in the chapter. 

• In (iool) EAirii and wmiorr negligenc b — As regards thu .vicoiul 
ro(iuisite, we ha\'t; lliroughout this book taken foj granted that the banks act 
ill good faith, and, then^torc, we iieei^ nut oiler any comment upui^ this 
re<iLiisitc. The Indian law, as stated above, will exclude a pavineiit made 
m^ligently? from the category of payment in due course, but, it is not so 
* under the Ihiglish law. As an illusiratioii of negligence it may be stated 
that, if the paying bank fails to sec whether or not all the inJorse'nients ar<‘ 
regular, it will be deiirived of the statutory protecLion. Similarly, in casi^ 
of per pro. indorsement, if the paying banker does not satisfy himself whether 
a person signing per pro. has any authority or not, the payment will not be 
regarded as payment'iii due course. 

Person in possession of the ^instrument — The third requirement 
is that the person to whom payment is made, should not only be in possession 
of the instrujnent, but further there should be no such circumstances con- 
nected ^ with his possession as afford a reasonable ground for believing 
that he is not legally entitled receive payment of the amount mentioned 
in the 'instrument. Possession of a cheque, for instance, the payment 
of ^hich has been, stopped by the drawer, is not such possession as 
■^ complies with this re*quireinent of payment in due course". The fact that 
the payment has been stpppfid, is a ground for believing that th^ possessor 
is not entitled to reCeive payment of the cheque, in spite of his possession. 



156 


BANKING LAW AND PRACTICE IN INDIA 


The banker, who jxiys such achoqiio, cannot claim the protection of section 85 
of tlio Xe: 4 o:ialilt‘ Iiistriiments Act, 1881. 

Pi:oT::criox in case of crossed cheoce — I n the case of crossed cheques, 
section 12S of the 'Negotiable Instruments Act, 1881 amplilies the protoction. 
giw’]! to tlie paying banker by .‘^edtion 85 of that Act. Section 128 provides: — 

Will ro the b.inlcor on \\lioui a crossed cheque is d;*iiwn h:is paid the same in, 
duo llio, Kinkor paynij* llie elu‘<]m», ,uid ( in case siicli cheque has come to 

tl'*' ] MUl- i>t ili.‘ pi\o<‘) llio diciwer thcreol, shall res])cctivcly be entitled to 
tl’- 'a-- ri_:Iits. :'iv I bo ])lured iJi tb.e s:nne posftion in all respeets as Wicy would 
!•'- p._ IP. rl\ bo 'iiiiilod to and pi ii'oil iflho amount of the chequo had been 
‘>od i* and ie:ei\od bv the i . no t>\viior thereof. 

A- will bo seen f'-ni the wording of this scctidli, prota:tion is given also' 
to the diawor of the tdn'ipie, if it lias come into the possession of the payee. 

]h:r.T .I 'N 1 m DF VI'IS DR.WVX BY ONE OFFICE OF A BANK OX 
AXOTLH K < r HIE s\ME,BAyK-As pi evioii>ly stated at p. 108, ante, draft.^ 
drawn i v oiio nthct- ot a bank on another office oftthe «ame bank, were it ot 
in all ' L-! c'lu'que.s, alihoiigli they are analogous to cheques 

and .i]«- ii ivl’p vI likt w i-o in tlie orJiiMr} coiirsi' of^uisincss. Consequently/ 
the p iVcAd /' -.nk' i w.is ii*)-*- si’pe of iU*‘ piv)tec.tion, in the case of drafts till the 
Nob<a:,'' in<t] iimems (Arnendriicnt) Art, 198 ()'wms passed. 'J'lio amend- 
nu.::: to ■<< ♦: ,n uf ilxc Nt'gutiablo Instuinicnts A(l, 1881 provides that. 

> » ' <1 

■ ‘n ’.I lb. ‘J .'t 1'', an « . (I'T io i..n' inoiie\ . dr i\\ n b / one offie(‘ ot a bunk 
II- r " • ' d t']-’ s.niM b;!ii< lorn snin inone\ p.iv.ible to order on - 

■1 I 1 n;. . 1 b d by ur on boiial,( ol the p.ivoe, the bank is 

■ • o - • 1 bv -Mncni in <lue Loiii'-e 

Ilowivcr, when the pacing biRker aNo acts'a.s the collect ing^ilanker he 
cannui claim ‘jb- pi otLCtion which would he denied to the collef Ting bankei 
c-:i ihe grr -.nd <>i ib giigenci fCtvr/jcn/c; s Company v. liyiiish Mutual Banking 
Compjny, Journal ol the Indian Instil nle of Bankers, January, 1938, p. 55). 

CvsT' imek's si<.x.\turi-: — L astly, having salished him.s^ll on the, points 
stated Ahow, the paying banker must see that the cheque is really an 6rclcr 
of his customer, since he is only bouml to pay his customer’s money with his 
autkiority. He shonlcl make hiinsvlf sure on tw'o points: (I) whether the 
checjne purports to be.i'f the signature w'hich the banker dias been instructed 
to honour, namely, that of his cnstonier, or of the customer’.^ agent duly 
authorized in liis bcli df; and (2) wdiethor the signature on the cheque is 
genuine? In the case of j(hnt •accounts, in the absence of clear instructions 
from each of tlio partit-j concerned, the banker should safeguard himself by 
in-sisting uprai the clu quo being signed by all the parties to a joint account. 
The saTiv rule applies to cheques drawni a.gainst a joint account in the 
names ol husband and w'ifi;, unless the banker is authorised to honour cheque.s 
signi d by eiilicr of them. • 

Tflii: CHEOUE SHOULD PURPORT TO BEAR THE SIGNATURE, THE BANKER 
IS INSTRUCTED TO HONOUR — No difficulty in this matter arjses, provided 
the banker follows his customer's instructiqqs, but his failure to do 
so is likely to land him in difficulties. Let us take, for instance, ‘ the case 
where an account is opened in the name of a linn consisting of two ]^)artners, 
with instructions that cheques to be drawn on the firm’s account rnust bear 
the signature of one partntr and the initials of the otller. If §nch a case, the 
banker who honours a cheque drawn by one p^rkiyr but without the initials 
o'* the other, is liable to the se<;ond partner for tlic amofunt of the cheque. 
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Cheque may be signed by a person authorized to do so — For a 
cheque to be valid, it is not always necessary that the drawe r should sign it 
with his own hands. It is sufficient if the customer’s signature^ are written 
thoreon by another person authorized by him to do so, provided tiiat the 
banker has been provided with a specimen signatuic of the person ‘so 
authorized. Nor must a signature necessarily appear at the f(M^t of the 
cheque. It may appear in any part of it, provided the intention of ordering 
4:he payment is made ejear. Mr. Hart is of opinion that the following form 
is quite in order: “ I, John Styles, order you to pay 

. . 

The "CUSTOMER and forged signature — As regards the second point, 
it should be noted that a banker is bound to know the signature of his 
customer and his& authorfted agent, if any. The banker i- .^uppoicd to 
have specimeh signatures of all persons authorized to draw on him. so that 
he can compare the signature on the cheque with the specime n supplied to 
him. Should he come to the conclusion that tfie drawer’s signatiue on a 
cheque differs from the specimen signature supplied 'to him, he should not 
honour it. In case, liowevcr, the signature is forge/i cleveily and lit fails to 
detect the forgery, he cannot •debit his customei's accc^iii witji the aLnouiit 
bf the cheque, as he has no legal authority from his customer Uj pr-rt with 
his funds (Bhagwandas v. Qreet (1904), T.L.R. 31 Cal. 249). riii> i- not a 
question of mere negligence — the signature may have bem forged ( itverly 
that it could not be detected. But, if by hij conduct the customor causes 
the banker to believe the signatyre to be genuine, the bankan will Le entitled 
•to debit the account of the former with the amoun\ of ihe cliequr paid. 
Thus, supposing a cheque,* purporting to be diclwn by Mr. X, is prcsenj:L‘d at 
the bank when he happens tp be in the bank's office and the kde^tn’ clerk, 
liaving a doubt about the genuineness of ths dravwr’s signature on llie clicque, 
shows it to Mr. X and passes it on Mr. X's assurance that the signature is 
genuine, the paying banker cannot behtid* responsible for any nogl^^cnce in 
liaving honoured the cheque on such assuiMUcc. Mr. X is theiTby urcchided 
from denying afterwards the genuineness of bis signature, andvlispiitiug the 
banker’^ right to debit his account with the amoujit of the clu que .so paid. 
This is sOji even if it is doubtful whether negligence on the part of the 
customer, prior to the iire.'ientation of ^ic cheque, would precliLde Jiis 
repudiating the instrument on the ground of the forged signature. L\ c;rder 
to give the readers an idea^of the judicial tendency in such case^, we cite 
t^^o cases on the point: — 

• 

RErOSlNG CONFIDENCE IN A PERSON PREVIOUSLY ( ONVirTED OF FORCFKY, 
NO BAR TO ACTrox AGAINST BANKER- 111 Lcrt'es SdiiiLtry Lanndiy C'j . Lid. 
V. Barclay Bevan & Co. (1903), II (’oni. 255, the ilirectoir- -g . -team 
l.'umdry, three in iiumbSr, appointed the cliainnan's as secreUu*}' lo the 
company. They were aware that he had committed foigery four ye pre- 
viously, although thereafter he had apparently lived a liglit life. Reposing 
conUdciice in him, tlie' directors allowed him to keep the cheque (d* the 

company iu hi.> custody. The secretary forged the Mgiiature oi < r. of the 
directors ion a number of cheques, purporting to be drawn on beliak of the 
company „aiid obtained paymenti thereof from the company’s bankers. Mr. 
Justice Kiinncdy held, that the bank could not debit the company's axcoiint 
with the amount of tho«e forg<3d clicqiics, as there was no negligence sliow'u on 
the part of thi? (fompany to preclude it from recovi'iing from the Ix nk the 
imount ’of the cliequq^ so* p^-id. 
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In Kepitigalla Rubber Estates Ltd. v. Natio 7 tal Bank of litdia, Ltd> 
(1909), 2 K.l>. 1010, the signature of the two directors of a company were 
forged by the company's secretary on a number of cheques. Those cheques 
were paid from the company's account. The said forgeries covered a period bf 
over two moiiThs, during which the directors had not examined the company's 
pass book. It was held that thf.‘ company was entitled to recover .the 
amount of those forged checiues from the bank. 

CrsToMFR's St nsiau'KXT XFGLiGENCE — ^^Just as it is the duty of the 
banker to repoit to Jiis customer if a chec]ue is presented to Ijim and 
dishunoured on ilie ground of the forglry of Uie drawer's signaUirc, the 
customer lia^ tlie corresponding duty to inform his banker if the former 
comes to know that forged cheques are being presentee^. If he , fails to 
inform the banker until such time as the latter's chances of reeoveiy from 
the forger have been mateiially prejudiced, the customer will be precluded 
from di^puting the genuineness of the signature and claiming the amount 
from the bank (M*KeJizir v. British Lihncn Co. (1881), 6 A.C.82). 

r « 

C>:if:x.ood v. Mmti)is" Bank. In Greenwood v. Martins Ba7ik Ltd.,. 
[193LI A.C. 51', I.ord Tomlin, delivering the judgment of the House of 
Lords, observed, "mere silence could not amount to re^nesentation, but when 
there was a duty to disclose, deliberate silence might become significant and 
amount to representation. " The facts of the case were, that one Mr. 
Greenwood had an account with* a branch of the defendant bank. Somehow 
his wife actiuired his ^checpie book and foi’ged ^as many as forty-four 
cheques. On Cireenwc^ocJ's discovering the fact, she appealed to him not 
to inform the bank, as Im was certain to get back his money at the end of 
a certain ktigation for which ^ she had used the qioney in aid of her sister. 
Being reluctant, "to gi\e Ins wiw away'*, and taking her upon her word, 
he refrained from infoiming the^bank." Ultimately, however, when the 
plaintifi's wife asked him for more money, he refused her request, and 
threatened her that he as going to report the matter to .the bank, which 
led her to commit suicidi-. Subsequently, when he filed u suit against 
the b.ink, he relied on a contemporary decision which laid down, that a 
banker was prima facie liable to a customer, if he paid away the customer's 
moniy (^i a forged cheyue. Soon <ifterwards, hbwever, it was decided that 
the customer abo owed a corresponding duty to the Ixlnk, to use reason- 
able care in the drawing of cheques, and if he, through hi^ negligence, 
facilitated tlic perpetration of a forgery, he might be deprived of his remedy 
against the bank. On the (jt^hcr hand, the bank also cannot rely on the 
customer's dekiy, in cases where the bank itself has been guilty of negligence, 
which hc.s, in its turn, contributed to the loss. In this case however, the 
plaintiff was lield to be estopped by his conduct from m^^king any claim against 
the bank, the cstcqjpel being grounded on his silence and inaction when there 
was a ‘duty to ^peak. 

• 

('USTOMEK','1 duty in caVi-: of being informed of ^rgery by a 
BANK oiFiciAL — If tlie customer learns of the forgery through an accredited 
agent of the bank, who asks the cusJ:on\pr to maintain silence in the 
interest of the bank and the customer complies, in the belief fhat the 
agent is acting honestly in making this request, he will^ not be guilty eff any 
negligence. On the othei hand, if the request* made* by mw officer of the 
bank to the customer was such as would cre/te iir the mind of a person of 
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ordinary intelligence, a suspicion as to its genuineness, the customer should 
report the matter, forthwith to the directors of the bank (Ogilvie v. West 
Australian Mortgage and Agency Corporation ^ [1896] App. Cas. 257). 

^ . Forgery of customer's signatures on requisition slips — To guard’ 
against ^ jx^siblc forgeries, some of the banks issue requisition slips, duly 
numbered, so as to indicate the name of the customer to whom the cheque 
Itook containing the reejuisition slip has been issued. If the reejuisition slip 
is stolen and the customer's signature is forged thereon hf an ubiquitous 
thief, and the banker issues a cheque book, thus facilitating the thief to draw 
cheques upon the customer's accourit, the liabilit3/^ for loss thus 
caused until recent times depended on the rule or proposition laid down by 
Ashurst J. in Litkbqrrow v. •Mason (1787), 2 term. Rep. 63, at page 70 in 
the following teitns: "Whenever one of two innocent persons must suffer by 
the acts of a third, he who has enabled such third person to occasion the 
loss must sustain it". On the face of it, Jhis formuhi is not only plausible 
but easy of application and is capable of solving any*casc where two innocent 
persons ^lave been dcfrdudetl by a third party. For instance, I may negli- 
gently and carelessly lea\ie a promissory note payable tp my order on my 
wrfting table and if a servant or clerk steals it, and forges my elidorsement 
and negotiates it to .4 who receives payment from the maker, the rule in 
Litkborroiu v. Mason say^ tha^ it is I who must suffer the loss because my 
negligence enabled the servant or clerk to steal the promissory note. 

The enabling'* theory. If this* maxim, which has been described as of 
'’clangorous vagueness and seductive generality" had come to be ultimately 
accepted, the English law *of negligence would by now have been ii\the 
wilderness. It, however, soon ciame under severe criticism because, ^s was 
obseiYcd by Moulton L. J. in Smith v. Prosse^ (1907), 2 K.B. 735, that the 
"enabling" rule, unless rigidly qualified, woiild make a party responsible for 
anything and c\'eiy thing which involves tlTe bare "physical possibility of 
deception". Tlipsarqp view had been expressed by Parke B. [Bank of Ireland v. 
Lvans Trif^tecs (1885), 5 H.L.C. 385) in the following words: "if a ihan should 
lose hisT.heque book, or neglect to lock his desk in which it is kept, would it 
be contended that, if he kept his goods so negligently’' that a person took 
them and sold them, he must be* disentitled t# sue for their conversion ?" , 

• 

TIiT trite basis of neglig( nee. The rule of law which has now definitely 
emetged is that negligence (in the popular sense, meaning carelessness, 
stupidity’ or a remiss ness) is irrelevant and immaterial in law, unless there is 
a duty to take care. Such a duty may either be statutory, or contractual, 
or may be a special one arising from the relationship of the parties and the 
cissence of any action founded upon it is nolT negligence as such, but the 
breach of that duty. Thrte instances of statutory duties will be dealt with 
later namely, the duty of the collecting^banker (see pages), in India, 
also that of the paying banker and banker as holder in due course, the duty 
imposed on the first mortgagee by section 78 of the Transfer of Property Act 
(see post pagos) a»d the duty imposed on a bailee by section 151 of the 
Indian Contract Act (see post pages). As regards contractual duty the case 
c f Young v.prote (p. 134, ante) affords «. good illustration, whilst the case of 
Skyring v. (^'cenwood (see post pages) is an example not of a contractual or 
statutory duty, but of .a special duty arising from the relationship of| 
the parties. NegMgSnce, therefor^ in law strictly means the breach of the; 
legal duty to* take care. 
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When Payment must be Refused. 

Tlie duty, us well as tlic authority of the banker, to pay cheques drawn 
upon him is determined:’- 

(1) By the COUTEKMANDING OF PAYMENT BY TllE CUSTOM!- 'poil^ 
receipt of the customer’s instiuction not to honour a cheque l!ic i.*anker 
should make a note of it. “A bank could be sued as much for Liilini^ to 
honour a clieque.as for cashing a cheque that h.ad be*en stopped. Under t lie- 
regulations, tlie bank had to inform the clearing house by 3-30 v. M. whethej* 
they honoured the..cheque or not. Xhqy did hot know the plantil^'s address 
and when it came t») a t]uestion of identificatiorf, it must always 6e remem- 
bered that the number of a cheque was the one certain item of identification” 
V. Bank Ltd. (1927), 43 T.t.R. 12'i). It is" therefore 

desirable to give the number of the cheque, the payment of which is desired 
to be stopped. I'he banker may postpone honouring a cheque, pending 
inquiry, if hereceix es a tidegram or* a telephone *mcssagc purporting to come 
from his customer, instructing liirn to stop the pa3’ment of a particular 
cheque. However, the* banker is not bound to accept an unaulhorizeal 
telegram or .^^clcphone message of this nature. i The* effect of a notice counter- 
manding payment of a cheque so far as the paying banker is concerned is 
the same as if the cheque had never been drawn {Cohen v. Flalc (1878), 3 
O.B.D. 371). In Wcauhold v. Spiitn (1813). 3 Camp. 377, Lord Ellenboi ougli 
observed that a stopped cheqjie became a piece of waste paper in tlu- hands 
of the pa\’ec. In Syed Mahomed Yaqiibw Imperial Bank of India, \.\Lk. •1941] 
Cal. 110, the defendant b.nik who had paid a'cheque after a countermand 
notige, sought protection imcler a rule of curn*nt account rules, knowledge* 
of wtu<;h was admitted by the plantilf which provided as follows: ‘‘(1) the 
bank will register instriRtions ' from the dra'wer regarding cheque- lost or 
shden et cetera but cannot guarantee constituents against loss in .such rase- 
in event of a (jheque being 'paid”. Lord Williams J. disposed of this 
defence b^’ saying that the rule relied upon was irrelevant. ^ Tlie t hoqiK* 
was not l6st or stolen and ”ct cetera” must be reat\ cjitsdon i:e,:eris. 
He further held that the rule was intended to apply to events liaiT^pcning 
prior to the time when a cheque reached the bank and* wa- pre- 
s<;^nted for pajanc.it and not ^to negligenco committed b^' the bank after 
present ition. ‘ 

on stopped cheques. As regard^ the aii'^wors to be gixen in 
case of che(|ue5 duly sto])jn.‘d, it is necessary to av’oid the use of word- lik** 
“Pa^'ment stopped”. As such words might be interpreted to mean tl^at ill** 
drawer has become insolvent or the drawee had suspended payment, the 
proper answer -iioiild be "‘Ordeis not to pa^^” or "‘Payment count ennanded 
b\' ;Iic drawer”. 

• (2) Ul’MX KECEJFT OF A xAflCE OF CUSTO.MER's OJ-ATII — t'pon th*.* 
d«i-th of a cie: mcr, the Title to his bank balance passes to llis legal iLpre- 
seiitative. li, Jiowex cr, the banker is unaware of the death of his customer, 
he may honour a cheque draxvn by that customer and debit fiis dccoimt with" 
the amount, notwithstanding that pa^’ment has actually been made after the 
death of liis customer. * • 

(3) By <:i;sTOMi:n’s insolvjvNCY — In England, a bank can safely 
honour the cheques of iii^ customer and <^n also delivt?r*iip any seciuitks 
belonging to him, so long as tlie banker has Tio*,nt)\ice pf tlic prcseYitatic»n of a 
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bankruptcy petition against the customer, or until the receiving order is made 
against him. In India, the position appears to be similar. Such notice need 
not be in writinglind consequently the banker is sometimes placed in the 
awkward position whether or not to believe what he has heard. Until an 
order* of. adjudication is made against the. debtor either on his petition or 
that *of his creditors, his property remains vested in him. After the order 
pf adjudication is made, the property of the insolvent vests in the official 
assignee in presidency-towns and in the official receivef in the mofussil 
(section \1 of the Presidcncj»-Towns Insolvency Act, 1909; section 28 (2) 
of the Provincial Insolvency .4ct, 1920), 'when it is not open to the debtor to 
deal with his property, and the banker should then refuse to honour insolvent 
customeiis cliequeg. In England, an insolvent who has been adjudicated, 
is called a bankrupt, whereas in India, he is known as insolvent throughout. 

Acts of insolvency. The various acts or defaults upon which j petition 
may be presented against a debtor ^re as follows (see section 9 of the 
Presudency-Towns ln«olve^cy Act, 1909, and section 6 of the Provincial 
Insolvency Act, 1920) : — 

“ (1) if, in British India or elsewhere, he makes a transfer all or 

substantially all his property to a third person for tho benefit of 
his credito.rs generally ; 

(2) if, in British India or elsewhere, he mftikes a transfer of his property 

or any part thereof with intent to defeat delay his creditors ; 

(3) if, in British India or elsewhere, he* makes any transfer gf his 

property or any 4 )art thereof, which would, under thc^ Indian 
Insolvency Acts t)r any other •enactment for the time being in 
force, be void as a fraudulent preference if he were .adjudged an 
insolvent ; * 

(4) if, with intent to defeat or delay his creditors , ,* 

• ^rt) he Separts or remains out of British India ; 

(6)* he departs from his dwelling house or usual place o; business 

or otherwise aBsents himsclP; « 

• 

• (c) h» secludes hinjself so as to deprive his creditor of the 

means of communicating with him ; 

• 

(5) if any of his property has been sold, or attached for a period of 

not less than twenty-one days, in execution of the decree of 
any court for the payment of money ; 

(6) if he petitions*to be adjudged an insolvent ; 

(7) if h€P gives notice to any of his creditors that he has suspended, 

or that he is about to suspend, payment of his debts ; 

(8) if lie L imprisoned in execution of the decree of any rourt for 

* the payment of mone^. , 

The ajt of an agent may be the act of the principal, even tijough the 
gent has no specific authority to commit the act. 

(4) Upon fiECEiPx of^ a.wtice of the insanity of a cu-tomer — 
hould the’ customer beconto absolutely insane or of unsound mind, the 
1 1 
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bankei should not lionoiir his cheques ; 1 iit payment ol a cheque, drawn at 
a time when the customer was capable of acting rationally, is valid. 

(5^ By garnishee or other legal ordicr attaching or otherwise 

DEALING WITH CUSTOMER'S MOISEY IN THE CUSTODY OF THE BANKER-^ After* 
receipt of such orders, the banker should not honour che(|ues, drawn against 
the customer’s account. As a result of a garnishee orfler the bankei is stopped 
either absolutely'* or partially from carrying out his obligation to honour his? 
client’s cheques. When the banker is infoinjed of the amount required for 
the satislacticui of"the decree in co»ne<!ticn wdtji whicli the orclcy fs issued lie 
can honour clietiucs as long as ho can do so without toncliing the amount 
required tor meeting the decree. In such a case Jhe amount required can be 
transferred to a suspense account and the customer tan ,be allowed to 
operate on the balance. In Hcrschtmt v. Evmis (1938), 2 K.B. 801, where 
there \vas a joint account in the name of husband and wile it was held that 
the joint account coyld .not be gartiisbed in exfention of a decree obtained 
against the husband alone. It is not for for the b?nkc€', howe\'er, to rjiifr'stion 
the propriety c^f the coi'iit’s order nor can he, as a garnishee, be compelled 
to adjudicate upon conllicting equities. In t^hink*tn \\ Baychiy's Bank Lt^. 
(193<'»), 2 K.B. 10/, the plaintiil, a solicitor, opened two accounts with the 
defendant bank, one in the firm’s name and the* second in (lie same name 
\yith tilt' addition of the words "( lients’ Account'' tn conformitv with the 
Solicitor s Act, 1933. Ihe plaintiil drew a cheijue on the clients’ account, 
which was in funds, ip favour of a third pavty. Before the cheque was paid, 
the bank was served .with garnishee order in respect of a decree obtaineTl 
agaifist the plaintitf. Ihe garnishee order wa*s so worded as to apply to 
both the banking accounts and conseqnentlj’Hlic defendant bank di.slionoiired 
the pkiintill’s chc<iiie, Tfwas liold that the b*ank was jii'^tifieii in dishonour- 
ing the cheque and the plaintilVs claim therefore failed. 

« 

iG) On receipt by tli<* banker of notic<- < f assignmeiu 1)\ the ( iistc>mer 
of the credit balance ot his account. « 

— * • 

(7) In case of tiust iitcouiit knowledge that the ciistomer intends* to use 

the funds in breach of tiust, is a sufliricTit reason for refusing payment of the- 
cheques. , • 

(8) On knowledge of any defect in the*, title c»f the parlv preS'Cnting 

the c,he(]ue. • 

Legal Significance of Notice. 

"'Notice lxt’LAtni.d-- i hy legal signilu.aiice of tlu* word ‘'notice'” 
occiiiTing in thi.s and other connections should be nndcistocxl. In law', a 
person is said to ha^e not’ce of a fact when lie actually knows that fact or 
wdlen, Imt for wilful abstention frflm an inqtiiiT oj search W'hich he ought to 
have made, he would have known it. Thc‘ first part desfls with cuxprcss 
or actual notice and tlie second part with what is known as “constiuctive” 
notice. Constructive notice arises by imjilication of 'equity in cases 
in which the court h.js been satisfied from the evidence that the party 
charged has designedly abstained froin*inquiry for the \er>* purpose of 

avoiding notice he having a suspicion of the truth and a fiyiudiilent 

deter'mination not to liave it. If there is ncT IraudtiJont^turning aw'ay from 
a knowledge of facts, if mere want of cauticyi ^ s cjistinguishc^d from fraudulent 
and wilful blindness is ail Jhat can be imptifed t® the party, then the 
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dootrine of constructive notice will not apply” (Jones v. Smith (1841), 
Hare 43). Further a person is deemed to have notice of any fact if his agent 
acquires notice thereof whilst acting on his behalf in the course of business 
» to wfiich that fact is nmterial. 

• • 

SxATifTORY PROVISIONS — Certain statutoiy provisions also declare what 
constitutes notice. For instance section 72 of the Indian Partnership Act,. 
1932 provides for the •manner in which botice is to be given of the 
dissolution of a firm or retirement of a partner from the firm, *.e., by 
publicationdn the local Official Gazett^and in at least one ^vernacular news- 
paper circulating in the district where the lirm to which it relates has its place 
or principal place of business. If this is done, no person will be heard to say 
that he had no notL-je of thef dissolution of the firm or the retirement of the 
partner for the feason that he did not happen to read the Gazette or the news- 
papers. Similarly, under section 116 of the Presidency Firms Insolvency Act, 
a copy of the official Gazette '‘ontaining any notice of*an order of adjudication 
shall be conclusive evidence of the order having been made and its date. 
Finally 7 under the Transfer 8f Property Act, 1882, whgn a transaction affecting 
immovable property, which requires registration, is registered, thc^ registration 
is ’notice to all subsequent transferees of that transaction. A* subsequent 
transferee cannot be heard tq say that he had not inspected the register and 
therefore did not know about the transaction. 

Answers in case of Dishonoured Cheque%. 

• 

• W hen a banker decided not to honour a cheque, hie should return it 
with a slip/, gi^’ing the reason for the dish oif our. There is no statutory 
obligation upon a banker to give a written answer on a cheque he decides 
to dishonour (Gilbart Lectifres — Journal* of tlfe Institute of Bankers, 
1935, p. 167). The rules of Bankers’ Clearing Houses generally require, 
however, that no unpaid article can be accepted back unless it bears a writ- 
ten answer. As regards cheques presented over the counter although there 
is no legal obligation to give in writing the reason for non-payment bankers 
gencraWy'attach to the unpaid cheque a printed slip and mark the particular 
number of the appropriate answer (See Appendix A Form 20, post). The 
London Bankers' (bearing House requires yiat answers on such cheque;^ 
should be given in full. He must, however, take care to^ee that he does not 
damagfc his cusk)mer's credit an unwarrantable answer. The banker must 
also take care to see that the answer is not such as to mislead the party 
presenting the cheque. The banker’s remarks ©n the slips are very brief. 
The following abbreviations were formerly used: — 

(i) R. D. — “Refer to Drawer.” It is generally meant to convey to the 
holder, that he should refer to the drawer for payment, that is, that the 
l^anker has not sufficient funds at his c^isposal to honour the cheque. In 
Sterling v. BartJay’s Bank Ltd., the Accountant's Journal, September 19S0. 
p. 367. it wa.s hclcl for the first time, that the letters R. D. constituted lib^, 
as they anyounted to the dishonouring of a cheque. This decision may 
enable pri>iate persons to claim damages for libel, although prior to that 
decision it was never thought that the words ’’Refer to drawer” had any 
defamatoryj meaning, by implication. It is desirable, therefore, that this 
term ’’Rbfer to drawer” , should be used with caution. By Lord Shaw's 
dictum in Londm* Joint Stoc% Bank Ltd. v. MacMillan and Arthur, (1918) 
A.C. 777, the use of the^teriTkiS permissible when there is reasotiable ground 
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for suspecting that a cheque has been tempered with and a “reference" to the 
drawer "clears away the doubt." 

(ii) N. S. — “Not sufficient"; N. E., “No effects", and N. F.; “No^ 
funds" are other abbreviations , used for tlie same purpose, but the abbrevia- 
tion, R. D. which is less dcfirfite than the last three, is generally Used. 

(iii) E. I.— “Endorsement irregular": when an indorsement on a cheque 

is not in orders as is the case when the spelling of the payee s name, as given 
on the face of a cheque, differs from that in«the indorsement, cheque is 
returned with tlfis remark. * ^ • 

(iv) E. N. C. — “Effects not cleared". This means that the drawer has 
paid in cheques or bills, which arc in course of hollectioii, but their proceeds 
are not avilable for meeting the cheque. 

(v) D. D. — “Dra\Yer deceased": when the banker hears of the death of 

the customer, he should no longer pay cheques, drawn by the deceased 
customer, prior to h'is demise. , , ^ , 

(vi) The abbreviation \V. & F. D. stands for “words and ngures diller." 
This answer is given when the banker wants to return the che(|ues on •the 
ground that the amount stated in w’ords differs from that give:: in ligures. 

(vii) D. R. “Discharge required." 

Banker as Payer of Domiciled Bills. 

No LEGAL OBLIGATION TO HONOUR BILLS- Jn ail earlier par: of this b(iok , 
we have stated, that it ‘is the duty of a banker to honour his customer’s 
cheques, provided he has funds available fo^ the purpose. But in the case 
of bifls, accepted by the,customcr and made*payablc by Lis banki r, no such 
obligation arises. It is, therefore, desirable that there should be an agree- 
ment, express or implied, autlkorizing and empowering the banker to do this 
work for a particular customer. It must, however, be added that a banker 
who has previously honoured his customer's acceptance^ caifnot discontinue 
to do so without giving due notice to his customer, for, consistent* epurse of 
dealings establishes an agreement on the part of the banker t-i do so. 

• Points to be consider^ in honouring domiciled bills— Many of 
the considerations* to be home in mind in connection with the payment of 
cheques, apply equally to the payment of domiciled bills. For exam^ilc, the 
banker has to sec, that the bill is in proper form; that it is duiy stampecl; it 
is due for payment and thflt the material alterations, if any, .irt* confirmed. 
Moreover, as in the case of cheques, the banker mu.st obtain his customer's 
authority to part with his funds, and he must sec that Jus customer's 
authority is obtained by means of genuine acceptance on bills. While in the 
case of cheques, he has to make 5)Ure that the drawer's signat^:r»* is genuine, 
in the case of bills, he must see t4iat the acceptor's signature i-> not forged. 
In either case, should tlie signature of his customer turn out* to he otherwise 
than genuine, the banker cannot debit his customer's account, except in a 
case, where the customer is estopped from denying its genuineness. How- 
ever, if the drawer's signature on a bill, duly accepted by his : •stomer and 
domiciled with his banker, turns out to be forged, the latter caiviot be called 
upon to reimburse the loss resulting therefrom; it is no part oKhQ banker's 
duty to .see that the drawer's signatures on such instjuments are genuine. 
Nor is it possible fci liim to verify the dja^yer)^ signature, as he may not 
have had any dealings with him. But even if he has had dealings with the 
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drawer of a bill accepted by his customer, it is the duty of the acceptor, and 
not of his banker, to make sure, that the signature of the drawer is genuine. 
However, the banker also runs the risk of negligently paying a bill bearing 
f^a forged indorsement. It is clear, that the customer domiciling the bill with 
hjs banker wishes the latter to make payment of the bill to a person entitled 
to it. In case, payment is made to a person, who has obtained title through 
a forged indorsement, the payment thus made by the banker, cannot be held 
to have been made to a pefson entitled to receive it, and therefore, the paying 
banker will not be entitled to debit his customer's account with the amount 
paid. Nor can he claim the pfotccticjn given to the payiryj banker, in case 
ot cheques by section 85 of the Negotiable Instruments Act, 1881. It follows, 
therefore, that the banker asks liis customer to indemnify him, in respect of 
forged indorsements, if the fdVmer is to honour the latter's acceptances, with- 
out any additionhl risk. 



CHAPTER VII 


THE COLLECTING BANKER AND CUSTOMER'S ■ 
ACCOUNT 

li » 

Having considered the position of a banker as payer of his customer's 
cheques and bills domiciled with him, we propose tq examine his position ^s 
collector of cheques and bills on behalf on his customers. It need hardly be 
mentioned, that a banker does not confine himself to the performance of 
this function onlyr Every banker acts both a paying as well Js a collect- 
ing banker. 

Collection of cheques — It may be said that t^ere is ii> theory, no 
legal obligation on a banker to collect cheques, drawn upon other banks for 
a customer. However, as we have noticed in the second chapter, the collec- 
tion of cheques and bills on behalf, of customcij;, is an important function of 
almost every modern 'bank, because it provides a facility which can hardly 
be dispensed with, especially in the case of crossed* cheques. Altbohgh, a 
large part of this .work is carried on through tlje bankers' clearing houses, 
yet it does ‘not affect his legal position as regards the collection of cheques. 
It is, therefore, necessary that, in performing this function, the banker 
should be careful, otherwise he may land himsMf in difficulties. 

Before considering theiprecautions which a banker as a collector of 
cheques should take,^it is necessary to distinguish between his position as a 
holder for value of thijse instruments and as his customer's agent for collection. 

^Banker as holder for value — It shopld be noticed that, in the case 
of uncrossed or open cheques, the banker occupies exactly the same position 
as any other person who so acquires them. Where, to oblige a customer he 
pays before collection the amount of a cheque, drawn upon another banker, 
the position of the banker obliging the customer as regards the cheque is 
that of a holder for value. Similarly, where a customer ^ay:? in a cheque 
and the banker expressly or impliedly permits him to draw against it before 
it is cleared, the banker will be regarded as holder for value. In .-I. L, 
Voider wood Ltd. v. Barclays Bank (1924), J. K.B. 775, Lord Atkin said, 
“To constitute value, there mu.st be, in such a case, a cpntract I)etwcen banker 
and customer that the bank will, before receipt of the jjroceeds, ^lonour 
cheques of the customer drawn against the cfiequcs." In Lloyds Bank- v. 
Hondey (Financial Times, • 5th July, 1933) the bank opened an account 
in the name of the customer with a cheque lor ^250, against which lie 
was allowed to draw. The drawer of the cheque stopped pa 5 nnent of it 
and the bank sued the drawd*, as a holder in due course, for the amount 
advanced. The drawer tried to firing in section 32 of the Bills of Exchange 
Act, 1882 (45 & 46 Viet., c. 61), q^d alleged negligence against the bank; 
t^c judge held that the point was immaterial. When a« bank receives a 
cheque in specific reduction of an advance, or from a customer whose 
account is overdrawn, his position is that of a holder fpr value {The 
London S' County Banking Co. v. Groome^L.R. 8 Q.B.D. 288 and National 
Bank v. sake (1891), 1 Q.B.435). 

Rights as holder for value — In case of a forged indorsSment on an 
open cheque, while the collecting banker is listble to*the trye owner, he has 
rights to recover the amount from the infdor.i(M*s subsequent to the forgery. 
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Thus, if on account of having collected a cheque on which the last but one 
indorsement was forged, the banker has to refimd its amount to the true 
owner, he acquires rights only against the last indorser, that is, his customer 
for whom he collected the cheque. - However, the loss shall have to be borne 
by the collecting banker if the latter cannot be traced. According to Sir 
John* Paget (The Law of Banking by Sir John Paget, 3rd Edn., p. 289), 
apart from the question of forged indorsement, if the customer has either no 
^title to the cheque or his title is defective, the banker is a holder in due 
^course, with good inaependent title against all the prior parties on the. 
cheque. It should also be remembered, that there is nothing to prevent a 
banker ffom asserting the sarnc rights, with regard to crossed cheques, taken 
by him, as holder for value, in respect of which either credit has been given 
by him to the customer’s account, or cash has been paid by him. The legal 
position'^of tl\c confecting banker in the United States of America appeals to be 
far from satisfactory. In Markovich v. American Exchange Irving Trust Co. 
(Municipal Court of the City ot New York, 229, New York Supplement 110; 
The Banker's Magazine, O'^tober, 1928)» it was held, that a bank, collecting a 
cheque on a forgery of thp payee's indorsement, is* liable to the payee for the 
amoiint of the cheque. 

• As Agent — A banker, while collecting a cheque fof a customer, cannot 
assert any right of a holder for value, as he is not one. H.c has no better 
title than that of his customer; so, if his customer htis no title, the collecting 
banker can have none. Thus, a banker, collecting for his customer a cheque 
belonging to another person, can be held liabU for conversion of money “had 
, and received," u nle ss he can pitjve that he acted in “good faith" and “with- 
out negligence" and that tjie cheque was crosse^l before it came into his hands y' 

Position of a collecjinc^ banker urior to the statutory pro- 
tection — Before statutory protection waj^givcn.to the collecting banker, his 
position was far from enviable, because as the payment for crossed cheques 
could not be received at the counteif ^^y persons other than bankers, he 
had to collect such cheques for his customers. In acceding to his customer's 
requests. He hsfti to run risk of being held liable to thq true owner. 
Lindley J. speaking of section 12 of the Crossed ( heques Act, 187B, said, 
“Take tlii? position of a collecting bank. A collecting bank recei\ es from its 
customers crossed cheques; jthey must collect them or leave them alone; 
practically, of course, they do collect tlfftm. Then it comes to thi« . - hat 
is the consequence If they do collect, and the customer who sends the cheque 
fo them happens to have a bad title? It is, to my mind, a little hard in any 
case that a banker who merely collects the mpney for his customer should 
be liable for the money. I do not mean to say that, as the law stood 
before, the banker was not liable; but it is a little hard; and it appeared to 
me to be only reasonable, at all events, Uiat the legislature should relieve 
bankers from some of 4he consequences against which no amount of forc'^ight 
could possibly guard. When we look aj: this 12th section, it is obvious that 
that is wh£bt is meant." (Bhashyam and Adiga's Negotiable Instrurnents 
Act, 8th Edn. p. 509). It will be seen, that, just as it is not possible foT the 
paying b^yikei to know whether or not the indorsements on a cheque drawn 
upon him arc genuine, similarly it is impossible for a collecting banker to 
know about the genuineness of Jthe •indorsements on the cheque, given to him 
Tor collqption. 

Statutory protcction — Section 131 of the Negotiable Instruments 
“Act, 1881 (^XVl of 188]^),^ which corresponds to section 82 of the Bills 
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of Exchange Act, 1882 (45 & 46 Viet., c. 61), and which governs the pro- 
tection given to tlic collecting banker in India, runs as follows: — 

Ixiiiker who has in good faith and without negligence received payment for 
ft c.^^rmner of a cheque crossed generally or specially to himself shall nott in 
< asc tlie title to the cheque proves defective, incur any liability to the true 
owner of the che*ue by reason only of having received siicli payment. * 

For c rossed cheques only — Firstly, it should be noted, that the sta- 
tiitoiy protection^ given to the “collecting banker can be claimed only for* 
crossed cheques, which tcim docs not include cheques on which drawers' 
signatures are forged. The coiled ing hgnker can claim no protection in case 
of open cheques, piobably on the ground tha*t it is not necessary for the 
holder to collect them through a banker. It should also, be noticed, that the 
protection can be claimed only for che(|iies crossed t)cf€re they reach the 
banker. If the cheque is crossed after it lias reached the hands of the collect- 
ing banker, he cannot claim protection under section 131, as such a cheque 
is not regarded as a cros'sed chequeiwithin the meaning of the said section. 
All cheques receix ed bj' bi/nkors, are usually crossed by them with a rubber 
stamp as a precaution against their being stolen and cashed. When collect- 
ed by another bankes, they arc treated as cfossed, but, in case of their, 
collection by* the banker crossing them, statutory protection cannot be 
claimed. In England, section 95 of the Bill^ of Exchange Act affords 
protection to the collecting banker against the true owner also in the case 
of dividend warrants which q^in be crossed effectively. Indian practice 
also bears out the fact that dividend w^arfjants can be effectively crossed, 
but, whether the prtitection accorded to the •collecting banker in the' 
case of crossed checihes e^fiends to these in?>trumcnts when crossed, 
depends upon the answer to the question r whether these instruments 
satisfy a*Jl the re(iuirements»of the definition 'of a cheque, given in an 
earlier chapter. The Bills of Exchi^ngc Act (1882), Amendment Act, 1932, 
extends the protection given in respect of chc(iucs, to banker's drafts, al- 
though their drawer and drawee may be the ofTiccs of the same bank. 
The protection extends also to cheques crossed with the w^rds* “not nego- 
tiable.** ' • 

Collection on behalf of customers. — Secondly, the protection can 
be ‘claimed only for .those checfacs which tlie banker collects as an agent 
and not for those collected as holder for value, or in* which,, he accpiires 
personal interest . The distinction between collecting a cheque and holding 
it for value was origjnaljy detennined by the fact, whether or not the- 
banker had paid cash or had given credit to the customer for its amount 
before collection. In England, bankers were generally in the habit of 
crediting their customers' accounts with the amounts of such cheques 
even before the receipt of their proceeds, but 'the drawback of this 
practice was brought home to them ^ by the ruling in the case of Capital 
and Counties Bank Ltd. v. Gordon (1903) A.C. 240. which, apart from the 
question of the banker's liability to the true owner, laid down the following 
propositions (Paget’s Law of Banking, 3rd Edn., pp. 321-322. See also- 
Mau^i Shamji v. The National Bank of India^^ 25 Bom. 499 (514)., 

1. That crediting as cash was equivalefit to taking the cheque as trans- 
feree for value. 

2. That it entitled the customer to dr^w against thd'cAieque at once. 
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3. That the banker was nevertheless entitled to debit the custo- 
mer with the amount in the event of the cheque being dishonoured, or 
the banker being made liable to the true owner. 

% The Bills of Exchange Amendment Act, 1906 — ^The ruling referred, 
t© above* prejudicial to ‘the bankers in England as it was, led to the passing 
of the Hills*of Exchange Amendment (Crossed theques) Act in 1906 (6 Edw. 

7, c. 17). The operative part of this Act is confained in section 1, which runs 
as follows * 

A banker receives payment of a crossed clicriuc for a customer witliin the 
meaning* of section c*iglity-two of the Dills yf Exchange Act, lJiK2, notwithstanding 
that he* credits his customti-*s account with tlie amount of tlie chcciue before 
receiving payment tliereof. 

NegotpAble iN&jKUMENts (AMENDMENT) AcT, 1922 — Thiis the position 
of the collectingf banker in England, which was weakened by the Gordon 
Case, was rehabilitated by the passing ot the Amendment Act of 1906. 
However, bankers in India srom to have rfailcd to realize the effect of the 
ruling referred to abovc.^ It was only in 1919, that the "author of this book 
drew their attention to it at a public lecture on '/The Banking Needs 
of India" (The Banking Needs of India by M. L. Tannmi ( 1919), p. 11): 
but* it apparently failed to awaken them. Thus their position continued to 
be unsatisfactory till 1922, wIk^i, through the Indian Merchants’ Chamber, 
he approached the Legislative Department of the Government of India, 
which, after inviting the opinions of the important Chambers of Com- 
merce and other public bodies, p.asscd an Amendment Act on the lines 
, of 4:he (Crossed Cheques) Act of 1906, which added tlte following as Ex- 
planation to section 131 of Negotiable Instruments Act,* 1881. , 

/ A banker receives paymen# of a crossed cheque for a customer witliin the 
meaning of this section notwithstanding that he ci«edit^l^is customer’s account 
with the amount ol the checiue before receiving payment thereof. 

A banker cannot be deemed to act ae a mere agent for collection, 
when he docs anything which is not consistent with such agency. If he takes 
the cheque as sfn inflependent holder by way of negotiation, Re cannot 
receive payment (or a cu^qpier because he receives it for himself. For 
instance, if he gives cash fdr it at the counter, he cannot claim the statu- 
tory protection by reason of having collected i^. However, by merely having, 
stamped his own name ^cross the cheque in the ordinary*course of business, 
a banker cannot be said to have dealt with it as an owner. Moreover, a bank 
must*coliect cheques on behalf ot a customer. If a crossed cheque is collected 
on behalf of a person who is not a customer of the bank, it cannot claim protec- 
tion under section 131 of the Negotiable Instruments Act, 1881. As to the 
question what constitutes a customer of a bank, it is needless to go over the 

ground again as it has been thoroughly covered in Chapter II of this book. 

• 

Receive payment “in good faith and without negligence" — Lastly,. 
the collecting banker can claim protection only if he receives payment " ii\ 
good faith and without negligence". If the words “in good faith and with- 
out negligence" were to refer to the receipt of money only, they would, 
in the wordg ‘of Sir John Paget, be, ''nugatory, worse than nugatory and a 
mere trap". However, they refer to all. the preliminary operations leading 
up to the receipt of the payment. The first part of this condition, which re- 
fers to good fhith, docs not require any comment, as, in this book, we have 
presumed that ba^k^rs a^t in good faith. It is, therefore, the second part 
which refers to negligenc^ tha^ nedd be considered here. 
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Basis of Negligence. 

Opening of current accounts without saitisfactory references — 
There has been considerable difference of opinion, as to what constitutes, ncgli- 
'gcncc for the purposes of section 131. It should be noted that negligence 
this section is more or less arthicial, as there is no contractual ye httionshii> 
between the collecting banker and the true owner of tlie cheques giv ing rise 
to a duty on the part of the fermer. His duty is pnly to his own customer. 
Perhaps the coirect view is as stated in Lloyds Bank v. E. B. Sai oyy cd., 
[1933J A.C. 201. Lord Wright observes 'Tu an ordinary action iii conver- 
sion, once the trifc owner proves his Ktlc and fhe act of taking by the defend- 
ant. absence of negligence or of intention or knowledge are alike immaterial 
as defences. Section 82 of the Bills of Bxclvmge Act is thereJ^oie not the 
imposition of a new burden or duty on the collecting banker, but is a con- 
cession affording him the moans of avoiding a liability in conversion to which 
otherwise there would be no defence.’* In other words, the legislature, whilst 
conferring a privilege on and granting an immunity to the bankc r which 
materially and prejudicially affects the rights of •the true owner, lia^ aatide the 
privilege and immunity conditional on due cqrc being exercised by the collect- , 
ing banker'so that^'thc interests of the true owner may to a certain m*'a:ure 
be safeguarded. 

• 

Shifting in iis implic ation — It must be admitted that tlie dijctrine 
of negligence, in conncct^n with the statutory protection given to the 
collecting banker, is so shifting in its implication that it cannot be said with 
certainty whether, in circumstances that have ficvcr been e.vamiiied i)v the • 
covv*ts, the banker’s conduct will be regarded negligent. In Lh>yds Bank v. 
Chartered Bank of India, Australia and Chuw Ltd. (1929), 1. Iv.H. 40. it was 
stated, “There is no duty at common law on •'the collecting banker to exi-rcise 
care; the duty is entirely creat;pd by the .^ct”. The judicial expositions of 
the term “negligence” being c(!<uched in wide terms, can hardly bt regarded 
as working principles. For example, the following dclinition o' tlie tenn 
was givenMn W, Wallhank & Co., Ltd. v. Westminster BUnk Ltd. “Negligence 
is the doing of that which a reasonable man under all the circumsuinces of 
the particular case in which he is acting, w'oiild not do, or th»‘ failure to do 
^something which a rcasonal^e man under those circumstance.'^ vv vjuld do.” 

In another case it was .said that, “the test of negligence is whether t'a- pay- 
ing in any given cheque coupled with antecedent and present circrLMstances 
was so out of the ordinary course that it might have aroused dorJ't- \h the 
banker’s mind and cairsed him to make inquiry”. 

Conversion. 

Definition — Conversion may be defined as • the unlawful taking, u^ing, 
disposing or destroying of goods^ which is inconsistent with the owner's right 
Di possession. Conversion is independent of intention or *?<nowledge and an 
innocent party, even an agent for sale, may be held liable for conversion 
{Hollins V. Fowler, L. R. 7 H.L. at page 795). # 

• Conversion applies to tangible property and not to debts — 
rqmedy by way of a claim for damages for conversion is only ailable in the 
case of tangible moveable property and has no application to ddbt* . In other 
v/ords, there cannot be a conversion of a debt. If A owe^ money to B and C 
•wrongfully recovers it, the only resullf is .that >4 will liave .to pay .7:? over 
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■ again. B cannot file a suit against C claiming damages for "conversion” of 
the debt. 

. Conversion of Negotiable Instruments — ^This introduces a serious 
complication when considering the doctrine of conversion as applied to nego- 
tiablcT instruments. * A negotiable instrumeijt is evidence of a debt and that 
is the valuable part which cannot be converted. There is also the chattel 
part of it, namely, the .piece of paper on which it is written, which may be 
converted, but which clearly is worthless. It is a curiosky of English law 
that the only remedy available to a true owner who has been wrongfully 
deprived pf a negotiable instrument fs a-suit in damages^ for the con\*ersion 
of the paper in which the bill or note is written. As the paper is worthless, 
one may.' justifiably suppose that the damages in such an action would only 
be nominal. It is, however, now settled beyond controversy that the measure 
of damage is the face value of the instrument which has been converted. 

Basis for assessment of damagcs — ^I'he logic of this position may 
neitljier be clear nor s^Ltisfactory but the law has !>orrffetimes to be stretched 
to mfiet the ends of justice. In Bavin Jr. and Sons v. London and South 
Western Bank, [1900] QfB. 270, it was said that " it was argupd that if the 
action is treated as one of conversion, only nominal damages can be 
recovered, because the docupient converted in itself constituted no cause of 
action, but was merely evidence of a debt in respect of which it was given. 
But it was money paid and received in pursuiyicc of the authority contained 
in the instrument and I doubt v^hether it lies in tlie mouths of those who 
tiave received, and who ha*v'c given up plaintiff's doctiment in exchange for 
that payment, to say that the money so paid is not*, as against thenj, con- 
clusive evidence of the v'aluc ck the document which they hav e converted.” 

• • • 

• In Morrison v. London Comity and Westminster Bank (1914), S K.B. 
356, the same thing was said in slightl]f (Jifferent language. The principle 
probably is, to quote from that case, "that though the plaintiff might at any 
moment desta*oy the cheques while they remained in his possession, they are 
potential instruments whereby the sums they represent may be withdrawn 
from the bankers and if they get into any other hands than his, he will be the 
loser to the extent of the sums they represent. It may also be that any one 
who has obtained its value by presenting a Cheque is estopped from asserting 
that it has onW a nofninal value.” Finally in A. L. Underwood Ltd. v. BayiJi 
of^Liverpool (1924), 1 K.B, 775, Scrutton, L.J. said, “Bankers who collect, 
borrow from their customers the proceeds when collected, and in collecting 
•exhaust the operation of the cheque ; these operations have been held to 
amount to conversion of the cheques.” 

When conversion^ lies — ^We have already discussed (see page 128 
ante) the circumstances under which a true owner may be deprived of his 
rights to a negotiable instrument. The (Sircumstances are when there is no 
forgery and tne instrument comes into the hands of a holder in due cowse, 
•or where there is a forgery and the instrument is a cheque, payment whereon 
has been made Ih due course by a banker. In all other cases the^truc owner 
can maintain a suit for conversion of the instrument. 

. • • 

Bani^ers and conversion — It will thus be seen that if there was no 
statutory protection a banker would be liable for conversion if he paid a. 
cheque on a forged indorsement ^r collected a bill, note, or cheque bearing a 
forged indorsement. As b&fl^fing business is vital to the economic life of a 
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community and as the doctrine of conversion exposes bankers to the risks and 
hazards of indeterminable claims, the policy of the law has been to grant them 
a conditional immunity or concession which ispojt enjoyed by the world at 
A banker, however, who takes as holder for value a bill or cheque 
rna i ked “not negotiable” will be liable in conversion, because there is no p^tec- 
tion, statutor}' or otherwise, in such a case. • 

Monkvs had axi> received— In all claims for conversion, an alternative 
count is general added for ' 'moneys had and received to the use of the* 
plaint ilt” This is based upon the principle of English law that an aggrieved 
l>art> is entitled tr waive the tort and sue^ on a fictional contract. If 
B obtains papnent from the drawee of a bill bearing the forged im^forsement 
of A, who is the true owner, A is permitted to saj^ to B : “1 am the owner 
and you have received payment of the bill as my ‘agent for collection. As 
such agent, account to me for the proceeds of the bill.” In other words a 
notional contract of agency is assumed to exist between the parties and the 
action assumes the fomi usually adopted vvhcne\er a principal files a suit 
against an agent, to recover money, which he has ^received on behalf of,his 
principal. 

Extent c.f care “required — Reverting to the subject of the duty of thci 
collecting banker generally, he must exercise the same care and thought in the 
interests of the true owner of the cheque as a reasonable businessman would 
in his own interests. The extent of this duty may be realized from the fact 
that failure to obtain references or letters of introduction at the time of the 
opening of a current account, in the name of a person whose title to the 
cheques collected turned out to be defective, was held to amount to ncglb ’ 
gence shitTicient to deprive the collecting banker of the statutory protection 
i(Lndhrokf d' Cn. v. Todd (1914,30 T. L. R. 433). This view has been 
questioned in ( 'ot/t mi ^si oners of Taxation v. Engluft. Scottisk and Australian 
Bank Ltd., |T920j A.C. 683, where tliv3ir lordships, after pointing out that the 
words of the sectioi>are "without negligence receives payment,” said, “It is 
not a (luestiop of negligence in opening an account though the circumstances 
connected with the opening of an account may shed light ork the question, 
whether there was negligence in collecting the cheques.” In Guardians "vf S. 
Johns Hampstead v. Barclays Bank Lid. (1923), 39 T.L.R. 229,* a party, 
unknown to the bank .opened an^ account after 'giving the name of a total 
stranger as reference. The reply* to the bank's inquiry was satisfactory and 
the bank took no steps to check the reference ; this was one of Ihc counts on 
which the court held the bank negligent. 

Further instances of negligence— Some further phases of the duty 
of the collecting banker to the true owner, as established by legal decisions, 
are given below and these will help'the reader to get an idea of the precautions 
which a collecting banker ought to take, so as to avoid being deprived of the 
statutory protection under section 131 on the ground of negligence. 

^Verification of indorsements— In the first place, it is to be remem- 
bered, that it is the duty of a collecting banker to verify indorsements on an 
order cheque. If there is an irregular indorsement he may be lield to be 
guilty of negligence. In Bavins auniox ancl Sims v. London and South- 
Western Bank Ltd. (1900), 1 Q.B. 270, the Court of Appeal held that the 
collecting banker was guilty of negligence, on the ground that he failed to 
detect the dLscrepanev between the name of the payee and the indorsement 
on the cheque. . ' ‘ 
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Per pro indorsements — In the case of a "per pro" indorsement, it has 
been held that the collecting banker is put on inquiry, and collection without 
satisfying about such indorsements, amounts to negligence (Bissel Co. v. 
Fox Brothers €§? Co.^ (1885), 53 L.T.N.S. 663). A later ruling on the point 
seems to be slightly favourable to bankers^. In Crumplin v. The London 
Joint Stock Bank (1913), 30 Times L.R., p. 99, the late Lord Stemdale, then 
^Mr. Justice Pickford, |jcld that the words,, "per pro,” on a cheque, did not 
put the bank upon inquiry, and the fact that the bank did not make inquiries 
■was no complete evidence of pegligence, on the part of the bank. Similarly, 
it is no part of the duty of the collc^ing banker to see, that the conditions, 
if any, to which the authority to sign was subject, have been fulfilled. 
However, it must be staged that, in the words of Bernard Campion K. 
"per pro.” foj the^urpose of section 131 is an element not to be disregarded, 
as "the procuration signature at once shows you that the position of the 
person is professedly and completely a procuration position” (Joiimal of the 
Institute of Bankers, May, 1925, p. 235J. 

"Disregard ok warning on face of instrumi^nts — ^Tlie most important 
head of negligence dealt with in the decided cases, centre^s round the 
bankor's^^sregard of the warning conveyed by the form of the instrument 
itself, apart from any acijial knowledge possessed by the banker of the 
customer’s position, that the customer is either committing a breach of trust 
or is misappropriating moneys belonging to somebody else. The principle 
itself, which is not confined to collecting banKcrs, is very wide and is best 
•illustrated by the House o^ Lords’ decision in Reckitt vt Barnett, Pembroke and 
Slater Ltd., 11929] A.C. *176. In that case* the plaintiff gave to^ Lord 
rerrington, a solicitor, a pow^ir of attorney to conduct his business and as 
aiicillaiy thereto, authorized him to draw chequeSi "without restrictioft” in his 
r.ame. Lord 'Icrrington purchased a motor car for his own use from the 
defendants and paid the price by drawing a cheque in the name of his 
jmncipal. In a suit by the plaintiff against the defendants for damages for 
conversion of the fliequc, or in the alternative for "moneys had and received,” 
it wa%hhld (1) tfiat the power ot attorney did not confer upon Lord Terrington 
the authority to use the plaintiff’s money for the purpose ot paying his pri\ ato 
debts ; (2) that the defendanti*, having notice on the face of the cheque that 
the plaintiff’s money jvas being applied to Lord Terring1?on’s private purpos*cs, 
were 'not entitied to hold the proceeds of the cheque. 

In the following five illustrations, all taken from decided cases, there is 
the universal feature that the cheque, on the face of it, told an unmistakable 
story which the banker ignored at his peril. 

(A) In Midland Bank Lid. v. Reckitt, A.C. 1, the case arose out 

of the fraud of the same solicitor T-ord Terrington who drew clieques on 
Reckitt’s account pursuant to the power pf attorney and paid them into, his 
private account with the Midland Bank who collected them for him. The 
bank was held guilty of negligence because there was notice on the face ofThe 
cheques that Loi^d Terrington was applying plaintiff’s money to his private 
purposes. * The warning would* be conveyed to the banker by the form of 
drawer's si^ature. . . 

in Lloyd's Bank v. Chartered Ban\' of India Ltd. (1929). 1 K.B. 
40, the chief accountant* of Lloyd's Bank in Bombay was authorized to draw 
cheques on the ^ccount kept by the Lloyd’s Bank with the Imperial Bank of 
India. Pursuant to thj^ authority, L. drew certain cheques for large sums on 



174 


BANKrXG LAW AND PRACTICE IN INDIA 


the Imperial Bank and made them payable to the Chartered Bank where L. 
had his private account. Fhese cheques were handed over by L. to the 
Chartered Bank with express directions that the proceeds after collection 
shoulf] he credited to his private account. The Chartered Bank was Held 
f'uiltx* of negligence on the principle explained abo^c. Here, als®, the 
Bank was fixed with notice by the form of the drawer's signature.' 

(C) In Undtrirocy/ Ltd, v. iBank of Liverpool (^1924), 1 K.B. 775, the 
sole director of a* “one-man" company and himself the one man, indorsed in 
the name of the company, cheques drawn by*third parties in fawurof the 
compaiu’ and paid fhem into his personal account with the defendant bank 
who collected them on his behalf and credited him with the proceeds. It is 
needless to say that the bank was held liable as ^ he namj) of the payee and 
the per pro indorsement clearly showed that the director, in cfll probability, 
was misappropriating the company's moneys. 

(D) In Bevnn v, XqUoiud Bdnk Lid. (ibOG), 23 Times L.R. 65, a 

che«|i!o which was made j livable to a partnership ffirn> was endorsed l2y# one 
partner on behalf of the I'frni and was paid into his private account for collect 
tion with tht'^ defendant bank. The case is on all fours with Underwood'^ 
case, iliu warning here being similarly gi\ cn by thi' payee's name and the 
fonii uf thf indorsement. « 

In Worshipful Company of Carpenters of the City of L^mdon 
British Mutual Bankinc:^ Co. yjd. (1938), 1 K.B. 511, the plaintiffs, managers 
of a convalescent hom'^, kept an account frith the defendant bank. Thq 
plaiiniri> employed a \iecietary who also maintained his personal account 
with Mio same branch ot the defendant bank, 'fhe secretary^ got hold of 
certain vlu:<*jiies properly signed 1^’ the proper officers of the plaintifls, drawn 
in la^•our ol persons who had supplied goods to the plaintifls, forged the 
indoisements of the payee.s and pa'Id the cheques into his private account 
with the defendant bank for collection. Here the secretary was known by 
the bank tg be an employee of the plaintifls and thoi cheques, c.v facie, 
showed that they wen’ meant for third parlies and it could iitvcr be supposed 
that they were intended to be drawn by the plaintiffs for the private ocnelit 
of th ^ 'iecretar\ . The bank w\as therefore held liable. 

• ■ ^ f • 

The true legal position is admirably summarized by Lord Wright in 
K.B. Savory & f o, v. Lloyds Bank, 11933; A.r.,2()l, in languagV3 which dinnot 
be impioved upon. T.ord Wright says at pp. 229, 230, “The most obvious 
rircum>tances wdiich sliould the banker on his guard (apart from manifest 
,irreguilarities in the indorsement and suchlike) are where the cheque bears 
on its face a warning that the customer may have misappropriated it, as for 
instance w^hen a customei known to be a servant or agent pays for collection 
a clieqiie drawn by third parties in favour ol his employer or principal. Such 
a ca-** carries even a clearer w’arniftg if the cheque is indorsed per pro. the 
cra^oycr or principal by the servant or agent. >. A second type of case is 
w'here a servant steals clu:ques drawn by his employers and pays them or 
procures their payment into his own account. In all these Ccises,«the cheque 
in itself, apart from knowledge possessed of tfte customer's positioA, indicates 
a possibility or even probability that the Servant or agent may .have mis- 
appropriated it and hence the bank maybe converting it." 

• • 

Savory’s case carrM-d these principles to their logical* c«nclusion though 
It ga\ o rise to a sliarp conflict of jiidicial*opi»rton in the highest tribunal. 
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The House of Lords, in that case held that if a customer is known to .the 
bank to be an employee, it must under pain of being held guilty of negligence, 
ascertain wlio his employer is so that the bank would be on its guard against 
collecting for the employee, cheques drawn by the employer in favour of 
third pifrties. Lord Wright referring to this a^ect of the case said “Where 
the new customer is employed in some position which involves his handling 
aijd having the opportunijfy of stealing his employer's cheques, bankers fail 
to take adequate precautions if they do not ask the name othis employers; 
it may be different in the case pf an employee whose work does not involve 
such opporftinities, as for instapcc, a technical employee in«. factory. 


TniKD PARTY CHEQUES — Thc last case which needs reference on the 
point is that of Motpr Tracts Guarantee Corporation Ltd. v. Midland Bank 
Ltd. (1937), 4 A*ll. K. R. 90, where the principle was stressed that in collecting 
third party cheques (i.e., cheques in which the customer is not the payee 
but the t iidorsee) bankers should exercise® extra precautions to safeguard the 
interests of the true owner. The facts of this case W'cre as follows : Turner, 
a nunof car dealer in Bristol, had an account with t^e Bristol branch of the 
defer:dant bank. He fraudulently induced the plaintiffs, a motor car hire- 
purcha^e hnance corporation to make out a crossed cheque for*/ 189-5-0 in 
favou? cf W. tS: Co., a well-lyiown firm of motor dealers in Bristol. The 
repri sentation which Turner made to the plaintiffs was that he intended to buy 
a cai from \\\ c\: Co., for the amount shown in the cheque and that he would 
ultimately enter into a hire-purchase agreement ^with the plaintiff in respect 
of (liat car. Turner forgcd*the indorsement of W. 6c (* 0 ., added his own to 
it and paid it into his account with thc defendant bank. Thc cashier made 
ill(JiIi^ie^ of Tinner and was satisfied with the explanation given by Turner, 
th<' Court liolding that in th$ circumstanci:s the. cashier beha\ed fieither 
negligcnily nor unreasonably in accepting the explanation. Nevertheless the 
court imjiortrd negligence for two reasons :*(«) the chectue in question being 
what i- called a tliird party cheque, thc bank’s regulationsTcquin d it to be 
dealt with by*the Ifianch manager and not thc caj^hier. The cashier never 
refer rej the mattA to the branch manager: (b) the cashier neglected to make 
inquiiii as io the past banking history of ITirnor which, if made, w'ould have 
disclosed the fact that several i:hcques drawn b}- Turner on the defendant 
had been dishonoured J^y the defendants forVant of funds. The history df 
the di^lionourecl cheques w ould, in ordinary circumstances, have conveyed 
the•im}>res^ion that Turner was neither a person of substance nor of proved 
biisiiK s> integrity. , 

Position of paying banker distinguished from that of collect- 
iNt; BANKER — The position of the paying bank must be carefullv distinguish- 
ed Irom that of the collecting bank as the tormer, as regards legal liability 
stamL on an entirely different footing from thc latter. There arc tw^o im- 
port rnit reasons for the distinction which makes thc position of the paying 
banker more seCure and precludes the extension of the principle of ReckiUjd. 
Barnett, 19129j A.C'. 176 to him. In the first place, if a cheque is properly 
drawn and is«othft:wise regular in form, a banker is bound to honour it in the 
absence of express notice that tKe customer is committing a fraud (Gray y. 
Johnson, L.R. ILL. 1). In the second* place, the element of negligence docs 
not cutty into the consideration of the matter at all, because, in England at 
least a banker is protected even if he pays a cheque negligently as was held 
b}’' a majority of the judges of th« Appeal Court in Worshipful Company of 
Carpenters v. British Mutual^ Banking Co. Ltd.^(\9dS), 1 K.B.- 511. There 
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are two decided cases in England the facts of which at first sight appear to be 
indistinguishable from Underwood’s or Bevan’s case (Illustrations C & D), 
supra. The first case is that of Bank of New South Wales v. Goulburn 
, Valley Butler Co., ! l902] A.C. 543. The plaintiffs, a one-man’’ company, 
had an account with the defendant bank. The sole director, himself the oife 
man, had also his own private account with the bank. The sole director, who 
was duly authorized drew tw(\cheques on the comjjany’s account and paid^hc 
proceeds into Ws j^ersonal account with the defendant bank. The bank WcLs 
sued as a paying bank and for reasons p,lready given was exonerated 
from liability. TJic second case is that of backhouse v. Chartpm, L. R. 8 
Ch. D. 444. A partnership firm consisting of three partners had an 
account with the defendant bank, each partner being authorized to draw 
cheques upon the account. One of the partners had alscf his personal account 
with the bank. That partner drew a cheque upon the partnership funds 
and had the proceeds credited to his peisonal account. The bank was 
held not liable. ^ 

' r 

Position of a bank acting both as collk^»tinG and paying banker — 
It may pertinently bo asked what the posit^n would be if the same 
bank acted as a collecting bank and as a paying bank? As a }'>aying bank 
the clement of negligence would become immaterial but as ii collecting 
; bank it would be the decisive factor in the ceisc. The point actually arose 
in the case of Worshippil Compawf of Vorpeniers, supra, and it was there 
held that though the bank as a paying bank was discharged, it, 
was liable as a rollocting bank, negiigenc/5 having been established^. 
The reasoning upon which the majority view was based is as follows: 
Section 60 of the Hills of Exchange Act, 1882 (45 cv 46 Viet., c. 61) gives 
protection to a banker^ who ^ pays a cheque in good faith and in the 
ordinary course of business. Good faitli is defined by section 90, ibid., 
as follows: — 

A tliiiiffis deemed to be done in good faith, within tlie inc.ining of this act, 
wherc^it ij in fact done honestly, whether it is done ncgligortly ormot. 

“Ordinary course of business” is not defined in the Act and the 
question in the case was as to what these words meant. Green T.. J. said that 
the bank could not be hcaid to say that it 'paid the cheque in the ordinary 
course of business if it was found that it acted regligently. Mackinnoii 
L. J and Slesscr L. J. on the other hand, expressed the view that “ordinary 
course of business” simply meant that the payment must not be contrary 
to the established practice or custom of bankers. For instance, if a crossed 
cheque is paid over the counter, or where payment is made notwithstand- 
ing irregular indorsements or outside of business hours, or whore a very 
large sum is paid over the counter to a suspicious looking per.son (based 
on a dictum in Vagliano v. Bank of England, [l89l] A. C. 109) then such 
payment would not be in the ondinary course of business : otlierwise neg- 
ligence may bo perfectly consistent with a cheque being paief in the ordinary 
course of business. . In India the position is materially different. Section 
85 of the Negotiable Instniments Act, 1881 (XXVI of ^881^ protects the 
banker if he pays the cheque in due couhe and section \i),^ibid defines 
payment in due course as payment without '^negligence. The Englisli case, 
therefore, has no application in India. In this case it was alao ^eld that 
as far as cheques were concerned, section# 60 of the l^ills of Exchange 
Act 1882 (45 & 46 Viet., c. 61) by implication repeated section 19 of 
'the English Stamp Act, 1853 (16 & 17 Viet! c. ^59). This section deals 
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with drafts, bills or orders, drawn upon a banker and it provides that if the 
draft or order, when presented for payment, purports to be indorsed by the 
person to whom it is drawn payable, it shall be a suilicient authority to the 
banker to pay the bearer, and it shall not be incumbent on the banker to 
•prove • that any indorsement was made by^ or with the authority of, the 
payee* or subsequent indorsees. It will be seen that this section does not 
cpntain any words rcqiyring the payment tew be made in good faith or in the 
'ordinary course of business. If the case therefore fell within section 19 of 
the Stamp Act, no question coqjd arise as to what is payment in the ordinary 
course of * business. That Question •only arose because the appeal court 
decided that section 60 of the Bills of Exchange Act repealed section 19 as 
far as cheques were concerned and the former was the section that regulated 
the protection jof the banker. 

State of customer's account — ^'I'hc question, as to whether the collecting 
banker should take into consideration the state of the customer's account, is 
not quite free from doubt. *In Commissihners of Taxation v. English, Scottish 
and Ai^stralian Bank Lid., (J920) A.C. (^3 (690), an account was opened with 
f 20 and the next day a cheque for £786-18-3, payable to bearer, was paid 
irv to the credit of the customer’s account. The Privy Council saw nothing 
in this to excite suspicion, or to create the duty of enquiry on the part of 
the bank. In Guardians of S^. John^s Hampstead v. Barclays Bank Ltd. 39 
T. L. R. 229, however, ^he same feature was one of the incidents which led 
the court to hold the bank negligent. Sir Jol»n Paget seems to support the 
view taken in the latter case. I many case, the collecting banker cannot shut * 
his eyes to transactions, on an account incompatible, with the customer's 
circumstances in life, known to the banker.*') IrxlAoyds Bank Ltd. v. Chaptered , 
Bank of India, Australia and €hina Ltd. (1929), 1, K. B. 40, a clcrl^of the 
plant iff bank sent to the defendant bank Tor tlfe credit of his account, 
bank drafts drawn in favour of Lloyd* Bank and immediately drew out 
money by payments to stock brokers. The eburt held that the absence of 
inquiry as to the squrcc of such large amounts — sums incompatible with the 
customer^ salary^oupled with the fact that his account was generally in poor 
condition, was negligence on the part of the defendant bank. It is, therefore, 
desirable thTit a senior officer should scrutinize periodically cheques paid in 
lor the credit of the customers (Tf the bank. • ^ • 

“Account Payej?” cheques — ^As already stated, when a cheque is 
crowed with thd words “Account Payee” or “Account of X. Y.” it acts as a 
notice to the collecting banker not to collect the cheque except for the benefit 
of the payee or the person named and if the collecting banker collects such 
a cheque on behalf of another person the collecting banker may be deprived 
of the statutory protection. 

Collecting Banker aiid his Customer. 

Due care and diligence in colleotion of cheques — Having dealt 
with the position of the collecting banker in relation to the true owner of ^ 
cheque, we shall now consider the question of the duty of the collecting 
banker to his*cusfomer. As his^ customer's agent, the collecting banker is 
bound to shibw due care and diligence in the collection of cheques given fo 
him. If hedails in his duty, or neglecfs to use the recognized channels for 
the purpose and, as a direct consequence of his negligence, his customer 
suffers a loss, the cc^lecting banker will be required to make good that loss. 
For instance if *a banker to whom cheques have been given for collection, 
fails to present them with in a*reasonable time,, by which term 'is meant at 
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the kitest tlie next working day after receipt of tlic cheque by the collecting 
banker, and in tlie ineantiinc if the banker on whom the cheques are drawn 
fails, Ills customer will hold the collecting banker liable for any loss the 
customer may suJfer as a result of the failure of the drawee bank. Another 
instance of lack of proper dilligence on the part of a banker is furnished iir 
Forman v. Bank of England (1^02) 18 T. L. K. 339, where a customer, of the 
Bank of England paid in a cjiequc for / 500 drawji on a bank in Norwicdi, 
alternatively pjjyable in London. The collecting bank passed the cheque 
through country clearing, against the banking practice to such cheques 
through towncleaiiing. On the followiiig day, a chcfiuc drawn by the customer 
was dishonoured and the court held the bank liable to pay damages. 

Notice of dishoxoi k — Similarly, the colWcting banker slipuld show 
due diligence in informing his customer about the dishoifbur «f a cheque, so 
as to enable him to rcco\cr the amount from the parties liable on the same. 
Generally, bankers present the cheques to be coycctcd on the same day on 
which they are recei\’ed or on the following working da\' if the two bankers, 
the collecting and the paying, are in the same (?ity. If they are hi two 
diltcrent citio, the collecting banker should send tjie cheques to his agent in 
the town where tlie particular branch of the drawee bank is, cither on Mil 
same day on which he recei\'os them, or on the following working day. The 
same rule applies to the notice of dishoiiofir. It is contended that if a 
cheque is returned In* tlie drawee hank to the collectuig banker for conliima- 
tion of indorsement or otlieir cause to which he can attend without troubling 
his customer, notice, to the eftect should, nevcrtUelcss, be duly sent to tl;e 
latter. Failure to do so .may result in the bynker having to .suffer lo>5, if 
the Q^heque is returned a second time on some other ground. Such a notice 
may We given by a ix'rsonal communicatj.on such as on the telephom , 
although it is pro ferabh* to give it in writing. Notice by telegram w’oiihl 
seem to be good, hul it must be eonlirined by a letter. 

Position in 'case iolleci ing and rwing bank is the same — W'lieu 
the cheque jiaid in hapiiens to be drawn on the same ohici- of t?ie same bank, 
it can legally bo held ovei till the close of the follo\Ving wcakijig day. 
GencraJh' such clieques are honoured or returned before the clos<- of business 
on the da3^ the>- are paid in. Incase the customer asks for and is gi\t n :• 
decisive answer in tkc alhrmati^ e tlie cheque will have^to be treated as paid. 

Collection of Customer’s Bills. 

No Li.GaE OBLIGATION a o COLLEA 1 BiLLs —Although, strictly speaking 
bankers are not legally bouhd to collect bills for customers, no commercial 
bank in modern times can afford to refuse to render this service. This worf. 
is taken up b\’ a banker not onl^^ for the convenience of his clients, but aLo 
because it adds to his own profits, as he generally jnakes a charge for 
collection of bills. Moreover, In offering this facilitj^ a banker ris likeh* tt> 
attract some new accounts as it gttieraJty happens, if an acceptor of a bill 
fipftds that a good man}’ of his acceptances are lodged for collection with a 
particular bank, he may regard it more convenient to open an account w ith 
that bank and make payments of his bills by cheques draw n upon the same 
hank or by mere transfer entries in its^ hooks. • 

Precautions, 

No STATUTORY PROTECTION— In Collecting bills^ banker has* to satisfy 
himself that the title oi the person for whor® he collects tllefti is not defective,, 
as the .statutory protection afforded to colIectIn^‘banJcers by seeftioa 131 of 
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the Negotiable Instruments Act, 1881 does not cjstend to bills. Thus it will 
be noticed, that, in case the title of the banker’s client to a bill collected 
for him by the banker turns out to be defective, as in the case of a forged 
indorsement on the bill, the ttu^ xiwner can claim the amount of the bill from, 
♦he banker, who, in his* turn, can look to his customer for making good the 
loss to himl 

Presext.ment por acceptance — In case ihe bill is not already accepted, 
th*e banker has to present it for acceptance. Section 61 of -the Negotiable 
Instruments Act, 1^1 which goyems the presentment for acceptance runs as 

follows: — * • • 

• 

A bill of exchange payable after sight must, if no time or place is specified 
Ihcrein for presentment, ^ be presented to the drawee thereof for acceptance, 
if he can, after ratisonablc search, be found, by a person entitled to demand accept- 
ance. withiif a reasonable time after it is drawn, and in business hours on a business 
day. In default of such presentment, no party thereto is liable thereon to the 
person making such defaiilf. 

If the drawee cannot alter reasonable Search be found^ the bill is dishonoured. 

If the bill is directed to the drawee at a particular place, it must be presented 
atithat place ; and if at tlm due date for presentment l^e cannot, after reasonable 
search be found there, tt'e bill is dishonoured. , 

• Where authorized by agreement or usage, a presentment tin ough flie post office 

bv means of a registered letter is sufficient. 

Without the consent of His customer, a banker must not commit the 
blunder of either agreeing to take a qualified acceptance, or taking the 
drawee’s cheque and giving the bill to him, as ft would release the drawer 
aqd the indorsers of the bill^ • . 

Presentment for acceptance when excused — Presentment for 
acceptance is excused in the following cases : — * 

(d) where the bill is payable on demefnd ; • 

(^) where the drawee is either a fytitious person, dead, insane, or 
bankrupt, or a person having no capacity to cn^er into contracts 
bj' ^bills 

(c) where, Jn spite of reasonable diligence on the part of fhe banker, 

• * the presentment cannot be effected ; 

(d) where, although the presentment is not quite regular, the drawee 

has refused to accept nt on sxMjie other ground. • 

Advantages of f?iesentment for acceptance at an early date — 
W hqther the banker holds an imacceptcd bill as a holder for value or on 
behalf of his customer, it is very desirable that the same should be presented 
for acceptance as early as possible, firstly, because* on the acceptance of a 
bill, an additional security is given to the banker by the drawee becoming 
liable on the same. Secondly, the banker is expected to act in a manner 
most beneficial to his customer’s interests. Thirdly, in case the bill is payable 
after the expiry of a certain period after sight, presentment for acceptance 
is necessaiy in order to fix the date of maturity of the bill and the sooner ’it 
is presented and accepted, the earlier will it mature. It is, therefore, ttlP 
banker’s duty to exercise care and promptness in presenting the bill for 
acceptance. In else the banker (ails in this duty, and, thereby, the customer 
suffers loss, Ihe banker is liable to his customer,^ As to the period during 
which the bill, after its receipt, should fee presented for acceptance, it should 
be noted»that, generally, a bill is presented for acceptance either on the same 
day on which it js, received, <tr on the following working day, if the place 
at which it is to be presented (s^fthin the area of the banker’s call. Other- 
wise the banker sends it to his Iigent in the place where the drawee carries 
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on his business, as given in the bill. If the banker has no agent at the place, 
the bill may be sent to the drawee by registered post. However, in deter- 
mining what is a reasonable time for presentment for acceptance, section 105 
of the Negotiable Instruments Act, 1881 requires that regard should 
be had to the nature of the bill and the usual eburse of dealing with 
respect to similar instniments, public holidays being cxcepttid,. in the 
calculation of such time. ' In exceptional circumstances, when presentment 
cannot be made^ within a reasonable time, the banker should infoim his clieflt*, 
or correspondent, from whom he received the bill. Hy section 75A of the 
Negotiable Iiistnuncnts Act, 1881, dc]^y in * y resentment for acteptance is 
excused, if the delay is caused by circumstances beyond the cofttrol of the 
holder, and not imputable to his default, misconduct or negligence. Thus, 
delay will be excused in case of sudden sickness or inevitable ■ accident or 
other reasonable cause, but presentment must be made with due diligence 
after the cause for delay ceases to operate. 

Acceptance need not necessarily be on the face of the bill — 
It is not necessary that the acceptance must be on the face ot tl^ bill, 
although, generally, it is put there {Yonug v.^ Glover (1857), 3 Jur. N. S. 637). 
However, the acceptance, like an indorsement, should not be preceded ror 
followed by a courtesy (U- other title, and, particularly, in case of bills payable 
after sight, the date of the presentment for acceptance should also be added 
to the acceptance. In order to make the acceptor liable, the bill should 
be returned duly accepted. Tt is essential that, in all cases, the acceptance is 
on the bill itself, wlujther on the face or oa the back; otherwise it is a mere 
nullity (AnicsJier Sorahsha M^pos v. KJiushahias (^oktildas, 32 Bom. 247). But 
a foreign bill might even bo accepted by letter {Billiug v. Devoux (1831), 3 
M. & (r«r. v565). It was held that the undue retention of a bill by the drawee 
might amount to an acceptance {Harvey y.Martin (1808), 1 Camp. 425), 
Hundies may be accepted orallv diy custom [Pannalal v. Hargohind 51 I.(^ 
250). In case of dishonour of a bill by non-acceptance, it is the duty of the 
banker to return it to the customer. In ca^e of forcigq bills, the banker 
should have them protested (sec Appendix A, Form Yo. 25 , (a), post) 
or noted and a formal protest sent afterwards. 

Presentment for payment — We shall., now consider the duty of the 
banker »vith regard ,to the pre^ntment of bills for payment. Section 64 of 
the Negotiable Instruments Act, 1881 lays down : — 

F^omibsory notes, bilK of exchange :ind chc(]nes must be presented for 
nient to the maker, acceptor or drawee thereof respectively, by or on behalf of 
the holder as Jiereinaftt.r provided. In default of such presentment, the other 
parties thereto are not liable thereon to such holder. 

Where authorized by agreement or usage, a presentment, througli the post 
office by means of a registered letter is sufficient. 

Exception — Where a promissory note is payable on demand and is not pay- 
. able at a specified place, no jiresciitiiient is neccss.iry in order to charge tlic maker 
thereof. , 

Presentmp:nt not necessary to charge the maker ok acceptor — 
Presentment for payment is not generally necessary to chaj.-ge •the maker in 
the case of a promissory note, or acceptor ill the case of a bill, on the ground 
that he is the principal debtor. Failure <to present the bill to him may affect 
costs of the suit, if the defendant on the suit being filed pays th« amount in 
court. So far as the drawer and the indorsers are- concerned, presentment 
for payment of b0>s is necessary, in ordent? hold them' Hhble in the event 
of the- bill being dishonoured. 
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When and where should presentment be made? — Presentment for 
payment should be made by the holder, or by his authorized agent, during 
the usual business hours, on a working day, at the drawee's place of business, 
if knbwn, otherwise at his residence. In case of bills, having two or more 
drawees not in partnefship, presentment must be made to all of them. When 
the drawefe is dead, presentment should be m^de to his personal representa- 
tive, if he can be found. ^ , 

* * Rules for fixing the dates of payment of btll»— Section 66 of 
the Negotiable Instruments 1881 requires that a promissory note 

or bill of Exchange made payable at ^ specified period after date or sight 
thereof must be presented for payment at maturity. The rules for 
calculating the date on which an instrument is deemed to be at maturity 
are contained iu sections 21 to 25, ibid. Section 21, ibid., provides that in a 
promissory note or bill of exchange, the expressions “at sight" and “on 
presentment" mean on demand. The expression I'aftcr sight" means, in 
a promisso^ note, after presentment for si^ht, and, iji a bill of exchange, after 
acceptopcei.^' By sccticn 22 the maturity of a promissory note or TiH of 
"exchange is the date at which it falls due. Every promissory note or bill of 
exchange which is not expressed to be payable on demand, at sight or on 
presentment, is at maturity the third day after the day on which it is expressed 
to be payable. This provides for the three days of grace which must be 
allowed in the case of a bill or note which is not payable on demand, at sight, 
ox on presentment. Section 23, ibid, provides that in calculating the date at 
which a promissory note or bill of •exchange, made payable a stated number 
of months after date or afte^^ sight is at maturity, the period stated shall be 
held to terminate on the day of the month which corresponds with the day on 
which the instrument is dated^br presented for acceptance or sight >if the 
month in which the period would terminate* has no coriesponding day, the 
period shall be held to terminate on the#last day of such month. Two 
examples will make the rule clear. A promissory note dated 31st January, 
1941 is made payal^c after one month ; February has no corresponding day, 
therefore ,the note is at maturity on the 3rd March, 1941 (28tfi February, 
plus thb three days of grace). A bill of exchange is made payable three 
months aftef sight ; it is accepted on 31st August, 1940 ; it is at maturity on 
3rd December, 1940 (30th Novefnber plus th« three day§ of grace). Section 
23 dea^s with instrumeftits expressed to be payable after a stated number of 
months. Section 29 deals wifti instruments made payable after a stated 
number of days and the rule is to exclude the first day. For example, a 
promissory note dated 24lh January, 1941 is made payable twenty-one days 
after date : it is at maturity on 17th February, 1941 (exclude 24th January). 
A bill of exchange is made payable thirty days after sight ; it is accepted on 
31st January, 1941 : it is git maturity on 5th March, 1941. Section 25, ibid., 
provides that if the day on which a promissory note or bill of exchange is at 
maturity is a public holiday, the instrumefil shall be deemed to be due bn 
the next preceding business day. In England the rule is somewhat differcTit 
according to which if the last day of grace falls upon a public holiday {i.e., 
Sunday orChi1stm*asor New Year^or Good Friday) the instrument is payable on 
the preceding business day ; but when it falls on a Bank Holiday the instrument 
is payable the next succeeding day.* 'fhere is no such distinction in India. 

NotIng and protesting — In the absence of instructions from their 
customers in respect of dishonour^ of inland bills, collecting bankers, do not 
generally get -them noted, but ^v^en a foreign bill is dishonoured, the hanker 
must have it protested, unless he has been asked by his customer not to do so. 
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Notice or dishonour — Gencralty, when .a bill is dishonoured by non- 
pa^’ineiit, the banker, when lie is acting as his customer's agent, should return 
the bill to him. In case the banker has discounted the bill and allowed his 
customer to draw its proceeds, he should give notice of dishonour to oile or 
more of the parties liable on the bill, if he is not sure of recovering the amountr 
from his customer. However, If the customer is good enough for the arnounts, 
the banker should return the bill to liim and ask him to pay the amount of 
the bill plus interest and other charges. It is not ftccessary that the notite 
should be in writing, but the verbal notice in .such cases should not be 
depended upon, a^ in the event of the qther p?lrty denying its receipt, evidence 
will have to be produced in support of it. Wlieii a bill is rcturn<?d, it serves 
as a notice, but it is desirable that a separate notice should be sent along with 
it ; for specimen of Advice of Non-acceptance, •Non-paKment of a Bill and 
Notice of Dishonour, .see Appendix A, Form Nos. 25 (&), 25 (c), post. The 
banker should see that the notice is properly addressed and posted. 

Pass-Book. 

Its roxTKNTs — At this stage of our discii^sion of the subject^ it is 
desirable to consider the position of the pass-book in respect of its bearing on 
the transactions between the banker and his customer. This is a book in which 
the banker keeps a record of his customer's account for the latter's use and 
is so called because it pa.sses periodically between the banker and his customer. 
Formerly, it contained a copy of the customer's ledger account, as it appeared 
in the banker's books and was headed thus: 

/v. P. BASU, Esquire, 

< In a/c. with 

- Tlie A. B. Bank, Ltd. 

Dallioihsie Scjuare, ('alcntta. 


Date. 

Particulars-. 

l^-. 

i 

1-' 

1 P. 

1 Dale. 

j *ai In nl.ii 

K-. 

M"- 

1 ^^32 1 

! 

f 



1932 

1 

, 

' 

1 

l..j 

’ o Subscriptipn 1 
for membership ' 


I • 


Jan. 1 . . 

JJv JialaiiLO b 1 

2^50 


; 1 1 


of the Orient 


i 

i 




— 


Club. 

l<i 




J>\ (Ti^h 

375 

2 

!»• . 

j ■'» 

o 

I'o P. K. Batli- 

‘ 


i 




, 



boi. 

(Ciieque 1 

!•' ' 

2570 

j 

3 


M •• 

IJv Bill collected 

3010 

j 

1 

J 


So. yyo7o5) ] 

! 




• 


1 

! 

• 

G ' 



m 

1 




j 

i 


To cost of 50 i 
Maclan Theatres 1 
'-hares purclias- - 
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0 



r ^ 

1 

^ ] 

1 

1 

! 

i 

1 

• 

cd. 

1 

0 

.. 10 .. 




j 


1 

To Balance 

431 1 

1 

0 

• • 

By « hci|in:> 


r 1 

1 

( 

I 

0991 

7 

b 

i 

‘ !• 

• • 

1 t 

fi99l 

7 

0 
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The ^lbo^’e foim represents the customer's a/c. as kept in the books of 
Hie bank and accordingly the items of receipts by the bank appear on the 
credit side and those of payments on the debit side of the account. However, 
nowadays the pass-book, used by most of the banks, contains entries as 
would be made by the customer in his books. In other words, it is a copy 
the tanker's nccount in his customer's book as given below: — 

A. B. Bank Ltd. 

m a/c. with • 

K. JiasH, Esquire. ^ 

Dr. (Jr, 


Date. 

ParticTila^js. 

• 

Rs. 

1 

A. 

P. 

i 

1 Date. 

1 ParliculiTS. j 

Bs. j 

A. j 

P. 

1 

1931 

July 1 — 

To balance j 

500 



193.J 

JulV S— 

By cpcqnc 

! 

i 

1 210 



• • 

4 __ 

• 

cash 

• 

‘200 

i — 1 

i 

- 

1 

• 

e 

1 

j 

• 





• 

1 ; 



,, Balance 

490 

0 

0 


• 

700 

: 0 



• 

„ balanoi; 

700 

• 

0 

• 

o 


• 

• 

700 

0 

0 


The debit and credit iteinsfin this appear on the right and le^t sides 
« ospoctivel}^ i.e.y just the reverse of the fbrm irf which they were formerly 

given. This facilitates the customer in inKjerstanding the state of his account. 

• 

St.M'JvMents of accounts — Introduction of loose-leaf ledgers and the 
use of accoun'tiiig machines, have recently led some banks in western coun- 
tries to send stat«nents of accounts to their customers daily or periodically 
.IS agreed upon, lii cast; of foreign accounts, some banks make use of photo- 
graph}^ to save the labour of, writing statements cf accounts. The actual 
ledger pages arc photographed by bank cifiployees who are expert photo- 
graphers and tlip resiifting prints arc sent to the customers. 

•P.\SS-BOOK TO CONSTITUTJC AN AUTHENTIC RECORD — Sir Johu Paget, 
speaking of the pass-l^ook, says in the Law of Banking, 4th Edn., p. 294, 
“Its proper function is to constitute a conclusive and unquestionable record 
of the transactions between banker and customer and it should be recognized 
as such." In support of this view, he cites Devaynes v. Noble (1816), 1 
Mcriavale 530,535, in which the t'ourt of t.'hancer\’ ordered .an inquiry into 
the nature and clfect of the ]>ass-book. 'hhe report to which reference- at 
length is made^n the judgment says that, on delivery of tl.e pass-book to Ihe 
customer, he “examines it and if there appears any error or omission, brings 
or sends it .back to be rectified; or if not, his silence is reg.arded as an 
.idmission tiiat the entries are colrcct." However, in view of several decisiops 
on the subi(5ct,thc legal position, in l^igland as well as in India, is far from 
what is ^taied above. 

In KepiigaUam Ruhter Esldtes ( o. v. Niiiio7ial Bank of India (1909), 
2 K.B. 101(1, ]\Ir. Justice Bnn^’^1;aKl that he knew of no authority in England 



184 


BANKING LAW AND PRACTICE IN INDIA 


for the proposition that, when a pass-book is taken out of the bank 
by the customer or seme clerk of his and returned without objection, the 
account between the bank and his customer is regarded as settled and 
binding on both. He added, "Apart from antliority, one has only to look 
at the facts of this case to sec how absurd it woul4 be to hold that the 
taking out of the pass-book an^ its return constituted a settled account 
(The Law of Banking by Sir John Paget (4th Ed.), P. 303). If, however, a 
business liim returns its jiass-bt»ok after ticking th§ entries, it is treated as 
prima facie evidence of the custemer having examined and passed as correct, 
the entries in the pass-book. • , 

Duty of cvStomer to examine ii is • pass-book recoonized in 
ILS.A. — In the United States of America, the point has been judicially 
settled in away favourable to the banker. Ihc^rcsicliiv; judge, while deli- 
vering judgment in Mortem v. United States Mortgage and Tritst Co. (1913) 
208 New York Rep. 218, said, " The depositor who sends his pass-book to be 
written up and receives it* back wilb his paid cheques as vouchers is bound 
to examine the pass-book -and vouchers and to report to the bank w'ithout 
unreasonable do]a3' errors which may be ^ discovered." As to the 

negligence he said, 'I Negligence in this case means ithe neglect to do those 
things dictated by ordinary business customs and prudence and fair dealing 
towards the bank whicli, if done, would have prevented the wrong doing 
which resulted from the omission." 

Effect of entries in inv pass-book — In orderto understand the position 
clearly, we propose to consider the cfiects of.cntrics in the pass-book made by 
mistake, fir sth’ to the credit of the customer and secondly to that of the banker. 

IiNTRiLS FAVOVRABIE TO CUSTOMER— A^ the entries in the pass-book 

are made by the banker or his agent, the pass-book record tan be used a? 
evidence against the banker. In Akrokerri (Atlantic) Mines Ltd. v. Eco- 
nomic Bank (1904), 2 K.B. 485 (l7J); see also Mauji v. The National Bank 

of India (1901), 25 ‘Bom. 499 (515); it was held that, "The pass-book 

belongs to the customer and the entries made in it by tlte bank are state- 
ments on which the customer is entitled to act." But \jie ban'Kcv; may 
show that a certain entry was made erroneously, provided that tho customer, 
relying upon the accuracy of the record, has not been adversely affccteci 
through the error, e.gr, when an uncleared cheque is entered in the pass-book 
as cash, the banker can show' the real nature of the entry and ha\*b the 
error rectified. If the banker has erroneously show n a larger credit balailce 
in the pass-book than is actually' doe to the customer, who, relying upon the 
accuracy of the pa.ss-book record, drawls a cheque accordingljq the banker 
has no right to dishonour such a cheque. If he does so, he may be held 
liable to paj^ damages for the wrongful dishonour of his customer's cheque 
(Holland v. Manchester and JAveepool District Banking Co., I Ad. (1909), 25 
T.L.,R. 386). In determining this question of fact, a great deal depends upon 
wh^her the customer was led through the erroneous entry to act in a 
manner in which he would otherwise not have acted and wlicther such action 
has been to his detriment. , 

• ^^"ben a banker discov'ers a mistake of this nature he should ihform his 
customer, and, until the matter has been cleared up honour cheques that 
inay be drawn against the balance wrongly shown. . 

Tt has been held, that a ficUtious entry madfe by a'bank.cpiployce cannot 
be rebed upon by a customer who has not teceived notice of the same, or 
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acted so as to alter his position (British and North European Bank v. Zalzstein 
(1927), 2 K.B. 92). 

V' Entries favourable to banker — As regards the effect of entries 
made in the pass-book favourable to the banker, it is not possible to define 
•with fifll confidence the extent to which the cjistomer is bound by them, but 
recent -rulings enable us to make the following general observations : — 

.. • Customer's responsibility — ^Where tiie customer has .so acted, as to 
render the entries a settled or stated accent, and is guilty of negligence in 
regard to them, and as a result,* the banker's position is affected in a manner 
disadvantageous to him, probably the customer will not be allowed to dispute 
the accuracy of the entries. It is still doubtful what acts or omissions on the 
part of the customer are taiftamount to settlement of account, or to negligence 
in regard thereto. But it is certain, that the receipt of the pass-book by the 
customer, showing the balance of his account with or without the cheques 
honoured and the return of the pass- book* to the bank by him without taking 
exception to the entry under dispute, does not constitute such negligence 
»as will preclude him from dfsputing the same. In other words, the customer 
is not bound to examine tliC entries in his pass-book an(> the banker, upon 
receipt of the pass-book returned by his customer without objection from 
time to time, is not entitled j;o infer that the latter has accepted the entries 
as correct (Chatterton •v. London and County Bank, Times (London) 
.21st January, 1891). ^ 

As against a number of decisions on this pointy unfavourable to the 
blinker, the following passage from the judgment given by the majority in 
the Court of Appeal in tne case of Vagtiano Bros, v. Bank of England 
(1891), 23 Q. B.D. 243, is well wbrth noticing^: • 

“There is another point to be considered. The plaintiff from time to 
time received from the bank his pass-book* with entries debiting the pay- 
ments made, for which the bank sent the bills as vouchers, which were 
retained by tlfe plafhtiff when he returned, without objection, the ‘pass-books. 
It was^edntendeef that this was a settlement of account between him and 
the bank, aud that he had been guilty of such negligence with respect to the 
examination of the vouchers as would have prevented him from being relieved 
from the settlement of, account. But there was no evidence to show what 
as between a oustomcr and his banker, is the implied contract as to the 
settlement of account by such*a dealing with the pass-book, or that, having 
regard to the ordinary course of dealing between <i banker and his customers, 
the plaintiff had done anything which can be considered a neglect of his 
duty to the bank or negligence on his part." 

In Bala Krishna Piyxmanik v. Bhowajiipore Banking Corporation Ltd, 
( 1932), 59 Cal. 662, where a customer used intelligently to examine the 
entries in his pass-book and dispute or call for explanation regarding th^iji 
it was held that he could not afterwards complain about entries in the pass- 
book, where comj)ound interest at monthly rates was being charged and 
debited. It Aras considered that continued and persistent acquiescence of 
this character gave rise to a presupiption that there was an agreement 
between the customer and the bank to charge compound interest, as was 
do^ in thi# case. 

yy Possible lecal RECOGNiTiO]jf--It will be seen from what has been said 
above, that,* if the bankers sitic;*eed in establishing a custom, the courts may 
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give legal recognition to the same. When the case cited above went before 
the House of Lords, Lord Halsbury was in favour of the bankers, and said, 
“The false documents were paid, duly debited to the customer, and duly 
entered in liis pass-book, and, so far, as the banker could know or conjecture, 
brought to his knowledge on every occasion upon wlrich the payment was 
made and the bills were returned/’ Again he says, “Was not the’* customer 

bound to know the contents of his own Pass-book?" 

« • • 

In no case fs a banker justified in withholding from his customer any 
amount received for his credit, but omitted *10 be shown in his. pass-book, 
on the })lca of acqi^iesccnce on the part^of the c^istomer. • 

Closing an Account. 

Determining factors — Ihc following are the circiimstahccs which will 
either necessitate a banker closing the account of his customer or justify the 
stoppage of the operation''of the account : — o 

^ 1. Notice given by the customer to the banker of his intention to close 
the account. 

2. Dea^h of the; customer. ' * 

3. Customer's insanit}*. 

4. Customer's insolvency. 

5. Order of the Court, t a garnishee oidor. 

d. Notice received by the banker af an assignment made by the 
customer of his credit balance. 

kK'.HT ro CLOSE THE ACCOUNT — Just as a customer has the right to 
discontinue his dealings and close his account with a particular banker, the 
latter also has the right to say, whether or not, he would like to continue to 
have a particular person as his cwstomcr. A customer may close liis account, 
(1) if he is not agreeable to the terms such as the rate of interest and the 
bank chargos, (2) if lie cannot get siicli facilities as ave^-ollernd to him by 
^ome other bankcu', or (3) when his confidence in the bank' is shakeq * J'lio 
*\ink may be unwilling to continue to act as I^ankcr to a particular person, 
"ither because it linds that the person is no Jonger a desirable customer, as 
^or example, when Ite is convicied of forging cheques or bills, or if he is 
in the habit of drawing clieques without providing tlie necessary funds tor 
meeting them, or because his account is not a paying one. For a short 
method of the analysis of tlgj^ositors' account, used the Federal Reserve 
Bank of New York, see Appendix post. 

Adequate Noricu hv thi: u.\nker— Although a customer is generally 
.ot bound to give any special notice of his intention.to close Iiis account with 
i particular bank, the banker cannot do so without giving a sutlicient notice 
:o fhe customer. The bank shoulfl honour cheques drawn bv the customer, 
b(?fnre the receipt of the notice by him, if they .satisfy the conditions stated 
in an earlier part of tliis book. /As to what is an adequate notice depends 
upon the circumstances of each case such as. the nature of !he business, etc; ' 
{Prosperity Ltd. v. Llonds Bank Ltd. ^(1923), 39 T.L.R. 372). ’The faef^y 
of the case were as follows : —Soon afteV the formation of tlic plaintiff" 
company, the manager of the defendant bank at the Victoria Street •branch 
was approached with a view to the opening of a 'bankyig account. The 
“snowball” scheme of insurance wa^^ explainM*tp.him in detail :-r- 
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On payment of f,\ 15.s, a subscriber to tlic scheme would receive u book con- 
taining ten application forms, valid for one year, liach new subscriber obtained 
by the first subscriber would lill up one the application forms and go through 
the same process. The first subscriber would thus create a ‘family* of subscribers, 
termed 'descendants*. Tlie maximum number (in theory) of ‘descendants' from 
Vie first subscriber would be 10,000,000 and each ‘descendant would be a subscriber 
introduced by the first subscriber, with the result that the lirMt, subscriber would 
be credited with '2s. commission in respect of every one of his ‘descendants' and 
each of the member's of the 'family' w’Oulc^ himself become the originator of a 
similar family. WJien the sum ot consisting of tlicsc comipissions was placed 
to the subscriber's credit, that amount would be paid to the insurance company 
associated with the plain ti fl efun pan y as the single premium lor a ten years* endow- 
ment iissurance of / 10 in fa our of life subscriber, and the nfxt ^8 would secure a 
■second ,{,10 policy and soon, but of the 85s. paid by a subscriber, 16s, would be 
credited to liiin towards payment of the policy premiums, 14s. would be applied in 
payrtig the '2s. CT^mmissions. and 5s. would be paid to tlie plaintiff company for 
expen.ses And profit. 

On behalf of the defendants, he agreed to open an account, to receive 
applications from subscribers to the jllaintilf company, and to allocate 
the moneys received from ^liem in accordance witl* the rules of the plaintiff 
company. On 14th February, 1923, a letter was s«nt by the head manager 
of the defendants to the plaintiffs, telling them that tile defendants would 
cease to act as bankers to the plaintilfs after 14th March. At the time 
of going to court there was » sum of about deposited to the credit 

of the plaintilf. Justice McCardic, who gav^e the judgment, had no 
doubt that the manager of the defendant ba<ik was fully aware of ev’ery 
detail of the scheme and that hew agreed to open the account with a full 
k*nowledge of its documenls and of the course of dealing and business to 
be followed by the plaintit£*company. I'he sclicme was launched afteir the 
opening of the bank account. tVt the time when the defendants proppsed to 
close the account, there were scattered iri varibus parts of the world, a 
number of apjdication foims and pami)hlets and rules of the company and 
those rules provided, with the knowledge* of the Lloycfs Bank, that the 
moneys payable u^dcr tlie scheme, i.e., the 35s, of eacli subscriber, should be 
paid intojihcLloy^ls Bank. As the bank was to keep the moneys fn a certain 
way, u^on certain accounts, and to deal with them in a specified manner, it 
made itself* a prominent and important essential of the scheme. Having 
regard to the knowledge and a{Tf)roval in tlig) first place of this scheme, by 
the Lloyds Bank and having regard to their knowledge *as to the extent to 
why:h the credit balanct'- of tha company was interwoven with the “snowbair* 
scheme, tlie bank's notice to close tlie plaintilfs' account amounted to a 
repudiation of tlie contract. In the court’s opiitioii, a month’s notice by the 
defendants to discontinue the account was not, in tlic circumstances of 
the case, sufficient. 

UxDESIKAUbE AND WDBSTIXATE CUSTOMER — WilCIl a CUStOllier fails tO 

close the account even after the expiiy of j:he reasonable notice given to him 
the banker caik close his customer's account by returning the amount at 'his 
credit and ask him to return the unused chccpie forms supplied to liTm. 
However, to avoi^l chances of litigation he should refuse to accept more credits 
for the acegunt of that custom«r and await the exhaustion of the cheque 
forms already supplied to him. ^ , • 

Deatv of custo:^ier — The death of a customer terminates the authority 
given by him and tlieoreticayy operates as an automatic countermand of 
outstanding checfU(?s. It is, howei*er, the notice of the death that revokes the 
authority td pay cheques. *•, • • 
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Customer’s insanity — The customer’s insanity should automatically 
terminate the authority given to the banker to act'lis his customer s agent 
{Yoiigc V. Toynbee (1910), 1 K.B. 215) but it is coiitcntod that a bankers 
position as a mandatory is not necessarily governed by the same considera- 
tions as altccthis agency. It is, therefore, considered tlftit banker s autiiority * 
to honour his customer's che(|?ics is <)iily revoked by notice of •insanity. 
Bankers treat their customers ^as sane unless there is a fairly conclusive 
evidence in support of customer's insanity. Courts usually appoint com- • 

mittces of the lunatics and banks can deal safely with such committees. 

• *" • 

Insolvency (fk winding ur — Insolvency •in the case of ordinary cus- 
tomers and winding up in case of corporate customers tciminate the authority 
of the banker to pay cheques or to accept or honour bills to take any other 
action on behalf of such customers. 'I'lic banker is boimci to ttansfer to the 
official assignee, receiver or liquidator, the credit balance if any, in the 
account of his insolvent •customer.^ We have already dealt with the acts 
of insolvency upon whifh a petition for adjudication can be founded. 1 he 
banker, therefore, theoretically^ cannot deal with oiich a customer's property 
or honour his cheques if he has notice cither of the petition or an available 
act of bankn'iptcy oii the part of his customer as by virtue of the doctrine 
of relation back” the title of the official assignee will not commence from 
the date of the order of adjudication but will "relate back” to the first 
available act of bankruptcy. 

Garnishee orders — If a banker is .served with a prohibitory order in 
garnishee proceedings fn execution of a decree of a civil court, sucli an order 
necessarily precludes tlie banker from honouring the customer's cheques after 
the service of the order. It depciuls upon the terms of the order whether the 
whole credit balance of the customer is garnished or whether it is applicable 
to a part of the account If the prohibitory order does not specify the amount 
then the order will apply to the whole account. If, on the other hand, the 
banker is prohibited from parting with a named sum he iuv;d only car-mark 
such a sum And may honour the customer's cheques out of the balaiu:e. 

Assignment or an account — If a customer assigns his credit- balance to 
a third party, who gives notice of the assignment to the banker, the latter 
mtist pay the money to the assignee, the assignor having no right over the 
balance after assignment. If the banker, liowever, receives i>o notice df the 
assignment lie will be protectt^l if he goes on honouring the customer's cheques, 
as the assignee’s title as agaii^st the banker is not complete without notice. 

Right to the credit balance in the case of customer’s death* 

Normally, if an account is closed by a banker upon receipt of a notice 
regarding the death of a customer, the duly appointed legal representative of 
the latter is the proper person to whom the credit balance should be paid. No 
oi^else has any claim against the banker in respect thereof, unless it can be 
shown that the balance represents trust money to which the claimant is 
entitled, or that in the matter of that account, the deceased customer was 
reajly an agent of his principal, the claimant. With a view to making the 
position clear we give below some cases ‘ 

^ * 

The plaintiff, who had been the farm bailiff of Lord De L'Isle, after his 
employment in that capacity had ceased or been modified, received a cheque 
for £180 in payment for wheat which he had sold on account of his employer, 
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while acting as bailiff. Lord Dc L'Isle wrote instructing the banker to hold 
the balance of £128 for his own account. It was held that the plaintiff 
could recover the sum and that Lord De L'Isle had no claim {Tassel v. Cooper 
(1850), 9 C.B. 509). 

In the case of Societe Coloniale Anversoisev. London and Brazilian Bank 
(191 IJ, 2 K.B. 1024 (1030), the plaintiffs had provided moneys for working 
tlieir mines in Brazil by^emittances sent to the London and Brazilian Bank, 
the defendants, for the plaintiffs* account, upon which a p*crson whom the 
bank knew to be their agent wns to draw for agency purposes. The plaintiffs 
dissolved that agency and re 4 uestcd fiic bank to hand over the balance stand- 
ing to the credit of their account to another of their agents. The bank refused 
and plaintiffs claimed the amount. Judgment was given in plaintiffs* favour 
because the cctntract was betweem the bank and the plaintiffs and not with 
the agent and the banker is justified in refusing to recognize the claims of 
a third party that the mor^^y held in ordinary '‘account in the name of a 
customer is held in bust for him. The third party may, if he chooses, file a 
suit Against the customer ^ 01 - a declaration of his ^rights but the banker is 
entitled to ignore his chrms without the order of a*competent court (Tassel 
V. Cooper (1850), 9 C.B. 509). 

To DEMAND PRODUCTION OF PROBATE OR LETTERS OF ADMINISTRATION 
— The banker should dbrnand production of the probate or letters of adminis- 
.tration, whicli will specify the person to whom®he can safely pay the balance 
of the deceased customer in his hands. By paying thj balance stimding to 
flie credit of the deceased customer to'bne of tjic sevjeral executors or admi- 

nistratorS, the banker is discharged. • 

• 

Set-off — set-off must be in the form of a cross-claim for a liefuidated 
amount and it can be pleaded only in respect of a liquidated claim. ' Both 
the claim and the set-olf must be mutual* ^bts, due from and to the same 
parties, under the same right. A claim by a person in a representative 
capacity cannot b8 set-off against a personal claim. Thus, if A claims Rs. 500 
as thej^^cflancc due to him from his banker, while as trustee of B, A owes to 
the banker* Rs. 300, no set-off can be claimed by the banker. Even a claim 
against the estate of a deceaeed customcj cannot be set off against^ a 
debt, which was duetto the customer from his banker, during the fonner*s 
life-time. Whether the accounts are with one or more ofiices of the banker, 
it does not materially affect the position in any way. 

• 

Recovery of Money paid by Mistake. 

Legal position not well defined — Before closing this chapter, it will 
not be out of place to consider the question of money paid by mistake. It 
may be stated, at the butset, that the law with regard to it can hardly be said 
to be in a sctt|pd, or a well-defined condition. If a banker sometimes makes 
a payment by mistake, he naturally desires to rectify the mistake andreedver 
the amount if possible. As to what circumstances preclude the right of 
recovery dods not seem to be clear, as far as the judgments given in decided 
cases go. however, certain general principles, which determine whether* or 
not monejr paid by mistake is recoverable, ar^iven below ; — 

Money received mala fide recoverable — Firstly, it should be noted 
that, if a person* receiving payjntnt is aware of the fact that he is not entitled 
to the same, the payer’s ri^t 4o claim the amopnt from him is indisputable.' 
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On the other hand, if the payer is subject to a duty as against a payee to 
inform him of the true statfr'of the account, which is in etfect a duty not to 
make a mistake ^f^fact in ^at regard and the pa3’ce's position is altered, the 
money cannot be recovered T)ack.‘ In Skyn'iig w Grcemcqod (1825), 4 B.C. 281,^ 
an arm\' paymaster, the plaintiff, oveipaicl throiigli a mistake oj fact the* 
defendant, a major in the arm\\ Tlic defendant was held entitled to assume 
That the plaintiil had performed his diit^- and hyA’ing himself spent the^ 
monej’ overpaid,' on the assumption, he was held not liable to refund to the 
plaintift. So, again, xwHoUw Markham (1923), 1 K.B. 504, a vjcry similai 
case where an air- force ofticer was overpaid thfougli a mistake in, the inter- 
pretation of certain war ofhcc regulations it was held in the first place that 
this was a mistake of law but, even if it was a mistake of fact, 3'et tlui plaintiil 
was estopped. The payer in that case also was under a diitf to the payee almost 
exactly similar to that in Skyring \. Greemvood , In Deutsche Bunk v. Beriro a- 
Co. (1895). 73 L. f. 669.^f’/f ga\ e a bill to del/?ndants hn' collection and 
defendants gave it in Turn to the pfaintills for a similar purpose. Plaintitl> 
informed the defendants that the bill w.is paid and seiit a cheque to tli\?m in 
payment. Defendants in Turn informed A about the |)ill being met and gave A 
credit in the account. The bill was not paid in fact. It was held that there wa> 
a contractual duty on the part of the plainlihs not to make a mistake and tlu* 
defendants were held not liable to refund the arnoiint. In Stundish v. Ross 
(1849). 3 Exchange 527, where there wa> no breach of dnt\’ by the pa\'er, 
the court held tliat where mone\’ is paid over under an ordinaiy* mistaki- 
of fact, it could not \jc any bar to its recovery “that the defendant hafi 
applied the mone\’ in the moiijitime to some purchase which he otherwise couU* 
not have made and .s(.» could not be placed in siutu'^ quo.*' 

Mistakl to nr of iwct— JS tce;/rf/jv, the niristake, under which the mone\ 
has been paid, must be one of facd and not of general Lav, .so as to entitle 
the banker lo recover the same. ** iT)r instance, if money due to Kishori Lai 
has been paid to iVag Xath, the mistake, underlying the ^>aymi'nt, is one ol 
fact, and, therefore, the amount is recoverable. On the pthei hand, if a 
person happens lo pay a debt in ignorance of the law’ of limitation, the cnone\" 
thus paid cannot be recowred. Jn Holt v. Markham 1(1923), I ' K.B. 504, 
wjjiere Messrs. Holt X Co., the ipnu" agents Overpaid /744 into defendant’s 
account owing to a fhisapprehension regarding ceitaiw war oflice orders, it 
w’as held, that the i^ayment was not made owiitg to a mi.stake'bf fact. When 
there is a mistake of fact and law’ as well, according to W’right J. in Home 
imd Colonial Insurance Co. \\ London Gnaranteo d- Acc. Co. (1923), 34 
Com. Cases, 163, the money is not recoverable, unless it can be proved that 
it was the mistake of fact which led the plaintilf to make the payment. How - 
ever, the tendencj’ seems to be towards a liberal view, that a mistake of fact 
is such as would ordinarily include a mixed question of fact and law. 

’ AFistake to nr. ju tweex theS^ariv paying and the pa:<tv receiving 
M&'kEV — Thirdly, the mistake must be between the party pa^'ing and the 
/party receiving money. Thus, when the mistake lies betv'een the banker 
and his customer, i.e., the drawxr of the cheque, the banker cannot recover 
money paid by mistake to an innocent*ho41er. For instance, if a banker, by 
misreading the balance at the credit of his customer's account, pays a cheque 
and afterw’ards discovers the mistake, the banker cjinnot recover the money 
from the recipient even if the mistake is cyscovered immediately after the 
nfoney.is handed and before the recipient has* left the premises {Chambers v. 
Millet, [1862] B.C.B.X.S. 125). In Well Blundell v. Synotf (1940), 2 AIL 
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E. R. 580, the term mistake as between the parties ” was subject to a very 
close analysis and the conclusion reached was that when the payer was under ' 
a legal obligation to pay, the mistake must be deemed to be between the parties; 
The 'facts of that case were that plaintiffs were first mortgagees of certaiii* 
j)roperty of which the defendant was the second mortgagee. The mortgagor 
having defaulted, the plaintiffs exercised theh: power of sale. The proceeds 
of the sale amounted to £6595. The plaintiffs were entitled to retain out 
jof the fund what was Mue to them, namely £‘6000 as pyncipal and £294 
as interest. They were, therefore, bound to account to the defendant foi 
the surplus-. By mistake the •i:)laintyfs paid to the def^dants the sum of 
£413 though the surplus in'^ iheir hands was only £301. The mistake 
arose out of a miscalculation of the interest. The plaintiffs having discove- 
red the mistake witl^in ten (ftiys, claimed £112 as moneys paid under a mistake 
of fact. 7'he defendant contended that this was not a mistake between the 
parties because it concerned the amount of the interest due to the plaintills 
^from the mortgagor, with which mistakcithc defendant had nothing to do 
The court held that the cases which seem to lay cibwif this principle turned 
on the fact that the payer *in those cases was uiid^r no obligation to pay to 
the payee.. For instance, in Chambers v. Miller {p. 19(>-» sypposing the 
banker had made no mistake whatsoever, still the payee was not entitled to 
demand i)ayment from the .payer, and if the latter nevertheless pays and 
there happens to be a mistake. i> fs not one between the parties. But where 
the mistake is one affecting obligation, then tljjBrc is a mistake ini ft partes. 
On the point of estoppel, the coujt held that the plaintiffs were not subject 
t® a duty as against the defendant not to make a mistfike (Skyring v. Green- 
u'ood) and as there was no cftlier circumstance operating as a bar to recc^very, 
the claim of the plaintills was decreed. * Before 1926 there was a great body 
c»f authority in favour of the view that7 when a person to whom money had 
been paid by mistake had been misled the payer’s conduct and on the 
faith of that conduct had acted to his own detriment, the payer could not in 
law insist on repayment. 

In 7w E. Joms IJd. v. Waring and Gillord Ltd., 1.1926] A.C. 670, the 
House of Lords set the controversy at rest by upholding the principle of , 
Kelly Solari (1841), 9 54, to the effect that however grossly ! 

negligent a payer may be and whatever lafflies he ma 5 ;have been guilty eff, 
he is ejititled tc^recovA: if he had paid the money under a mistake of fact, 
provifled always, that lie owes •no duty to the payee not to make a mistake. 
As alreacly explained, negligence in the sense of carelessness is immaterial 
in law unless there is a duty or obligation to take care. 

Exceptions — No recovery of money, paid by mistake, is permitted in 
the following cases : — ^ ^ 

1 . \\ hen it is paid on a negotiable infrfrumeut. 

2. W hen the mopey was paid to and received by ihe payee, not cTS’a 
principal, but as an ageiit, and the agent had paid the money over to the 
principal or bad* otherwise materially prejudiced his position by relying on 
the payment, before he received notice of the mistake. 

PAYMii^T ON NEGOTIABLE INSTRUMENT — As far as the first point 
concerned, the judgment in Cocks v. Masterman (1829), 9 B. &C. 902, 
enunciated the pilnSiple that ths holder of a bill is entitled to know on the day 
on which it becomes du^, whether it will be honoured or dishonoured, and 
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that if he receives tlie money and is allowed to keep it during the whole of 
that da 3 ^ the party wlio piaid it cannot recover it. In London and River Plate 
Bank V. Bank of Liverpool (ia96). 1 Q.B. 7, .Mathew J. expressed the view, 
that money paid on a negotiable instrument to an innocent holder couFd not 
be reco\'ered, if such an interval of time Iiad elapsed a.^to prejudice his rightc 
against previous parties. Thif jirincijile underlying the decision iS that the 
holder of a bill has a right to^ know definitely' the fate of the bill when due. 
His right of recourse against prior indorsers depends upon the bill being 
dishonoured and due notices of dishonour being given to them (section 35 
of the Indian Xcg^iti.ible Instruments #\ct). the bill is honoured in fact, 
the liability of the indorser docs not come into existence at all, and the holder, 
if he is compelled to refund, would be materially prejudiced. This principle 
will not apply where there arc no prior parties. Acoordiiy^ly in Imperial 
Bank of Canada v. Bank of llamilton, ; 1903] A. C. 49, where money was 
paid under a mistake and notice was given to the payee the next day, it wms 
held that the money was* iievcrth(y.ess recoverable, as the payee was in no 
way prejudiced. • ' , 

In Raghitnatli ^ Rithkara)i v. The Imperiair Bank of India (1925), 
27 Bom. L; R. 1229, 1236, the plaintiffs, had by mistake acce})ted a 
hnndi which w^s not draw'ii iijH)n them and had, in the usual course, paid the 
amount to the defendant : on discovering the mistake about a year later they 
claimed the amount from the bank, fhe l3ombay High C ourt, while up- 
holding the judgment of the C^hief Judge of the Small C auses ('ourt, who had 
dismissed the jdaintifis’ claim, observed' that the fact that the plainti‘fs 
accepted the position as drav'ees of the Jiiindi, ectablishcd for the time being 
muti^al relationshii) between themselves and the bank, wbich fact cast upon 
them the duty to inform \hc batik, wdthin a reasonable time, that they had 
accepted that position under a mistake of fact. The gross carelesness on the 
part of the plaintiffs in not detecting the mistake immediately' and in not 
intimating within* a reasonable time, after they had discovered the mistake, 
to the deR'ijdants, disentitled the plaintiffs to recover t<ie mftney from the 
bank. This view seems to be inconsistent with tlie authorftati\ c pronounce- 
ment of the House of Lords in Warings v. Jones already referred^to. 

, Exceptiox does not extend to forgi?d a.\d other xox-xegotiable 
INSTRUMENTS — It slTould be noted, that this exception to the general rule 
regarding the recovery of money paid by mistake, does not fxtend to (^ses 
\yhere either the instrument does not possess the characteristic of negotiabi- 
lity or where the material eltment, supposed to be genuine, turns out to be a 
forged one. Thus, the existence of a forged signature, whether of the drawer 
or indorser on a bill or cheque, is a mistake of fact between the person paying 
the money and the i)crson who j)rescnts the instrument and receives payment. 
Thus, if the draw'er's signature on a cheque turns out to be forged and if 
there be no indorsement, such an instrument cannot be regarded as a nego- 
tiable one. However a document, which is originally sham as Wv-uld be the 
case with a cheque bearing a forged signature of the drawer, can become a 
negotiable instrument, at any rate, by estoppel, when a pefson* can acquire 
sqmc right to it. For instance, if the cheque referred to above, is*transferred 
by the payee to a third person, the latter cah treat it as a negotiable^nstrument, 
as far as the former is concerned, and, therefore, the right to reco\^rwill not 
apply to such an instniment. However, where tiic in^rumyi^. is a mere sham, 
it may be asked whether there is any exteptign to the rule,, where the 
payment is niade by the banker, relying upon his customer's signature. The 
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practical utility of this question is doubtful, as generally, such instruments 
cither bear some indorsement, or if the payment is made to the fraudulent 
party who would not, even if found, be worth the banker's while to proceed 
agains’t. Although, as between a banker and his customer, tlie farmer is bound . 
t® know*tlie signature df tlie latter, the paying banker owes no such duty to 
the holder (5f a chcique. However, in cases of “gross carele^snes?^ on the part 
of tlie banker, as between ]iim and tlie person .who lias received the \>aymcnt 
thereby, it would be unfair to allow the banker to recover the moiKiV paid 
by him. For instance, if there is^a glaring dissimilarity ])et\vi*en the signature 
on the cheque and the spervnen signature supplied to #he banker, the 
banker's failure to compare the two signatures is considererl a departure from 
ordinary practice, and thereh^re, he cannot be allowed to r( -:o\'er t1:(i amount 
received by an ipnocr^it person. 

'I'liE OTHER JCXCi'PTioN — Thc other exception tp the rule regarding the 
recovery of tlie money is fairly simple. 11^ the money has been innocently 
reccivcj by an agent who haj:l, before receiving notice of the mistake, paid 
it over to his principal or otherwise materially and«irre\’ocal>lv altered his 
positioTi, the recovery from ihe agent cannot be allowed. '■ • 

Whether MONEY REcKivEj^ AS principal or agent —The first question 
to be considered in such cases is whether thij money has been received bv the 
person to whom it is ])aid, as an agent or priiicij^al. The mere fact, that by 
a payment of money into a bank for thc credit of a certain customer, the bank 
> liad undertaken to honour tluft customer's clie(|uc, is nrft held to be a valid 
defence to a claim for recovoi by the part^q whe^had paid the money to thc 
b«uik by mistake. [Admiralty Commissioners \ . ^'aliorml Proviiuiiil Union 
Bank, 38 T.L.K. 492). In Kleinwort v. Dunlop Rubber Co, (1907) *23 T. 
L.R. 896, one Mr. I3randt served Dunlop Rubber Co., with a notice that 
^fr. Kramrisch had assigned to him /3,t)0<) which the Dunlop Rubber 
Company owed to Kramrisch, who also directed the DunlfTp Rubber Co. to 
pay the money “to Mff Brandt. The company had a previoir^ general order 
Irom KriimPi'isch to*pay money due tohim, to Kleinworts who were linancing 
him in varioius transactions. Thc Company, through the mistake of one of 
their oflicers, acting on the general instructions of Kramrisch, paid thc 
amount of £3,000 by cheque to Kleimvorts. Brandt Jilet> a suit against the* 
company for th® assigned debt, and obtained judgment in his favour. 
ThcriJalter Dunlops brought a suit against Klcinworls for £3,000 paid to 
them by mistake of fact, (hie of thc most important points at issue in the 
case, was, whether Klcinworts had received the money as agents for 
Kramrisch or as principals. The Court held that in receiving money, 
Kleimvorts had acted as principals, and, therefore, they were liable to repay. 
The following remarks of L*brd Atkinson, who reviewed the previous decisions 

Oil the point, make thc position quite clear :r- 

• 

Whatever may in fact be the true position of the defendant in an actiefn* 
brought to recover money paid to him in mistake of fact, he will be liable 
to refund it if it be established that he dealt as a principal with the person who 
paid it to him. Whether he will be liable if he dealt as an agent with such 
a person wHl depend on this, whe*ther, before the mistake was discovered, 
he paid ovcr*the money he received to the principal or settled such account 
with the principaUa« amounts *to payment or did something which so pre- 
judiced his position that it wo|iM l)c inequitable to require him to refund." 
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It is quite clear from the extract given above, that, if the defendants 
had received the money as agents and had done something to prejudice their 
position, the judgment would not have been given against them. 

No LIEN OR CLAIM FOR A SET-OFF WHEN MONEY JS PAID BY MISTAKE BY 
A THIRD PERSON— It must also be noted that a banker to whom money ‘is 
paid by mistake, cannot set up a lien or claim a set-off, which' he can 
otherwise do against his own aistomcr, even whero» the money is paid to <the 
banker as an agent for that customer. Lien can only extend to the customer's 
money or securities, but not to the money which is paid by a mistake of fact 
b)' a third persoil, as it belongs to hiln and nbt to the customen 
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EMPLOYMENT OF. FUNDS 

We have, so far, cohfined our attention 'mainly to such functions of the 
banker as enable him to obtain funds. We shall, hereafter* proceed to con- 
sider the principles of law and the prytice pertaining to ^he employment of 
his funds.* Before dealing with the different forms in which the banker's 
funds arc employed profitably, it will not be out of place to consider the 
purposes*for which J}anks Iftep their reserves and the considerations governing 
the size of reserves. 

Re.serve — From the pit.:ceding chapters it mhst have been clear, that, 
in India before the war the liabilities of a banker wero largely in the form of 
depoSits payable after thfe expiry of a period. Jn addition to the funds 
required for meeting the demands of the depositors who widr to withdraw 
their deposits — fixed and current, bankers have to keep funds for meeting the 
requirements of such customers, as may want accommodation in one form or 
another. It is, thercCorc, necessary for a banker to keep both in his own 
vaults, as well as with his bank, — generally the central bank of the country — 
such amounts as he may consider sufficient for his day-to-day requirements. 
These funds are known a» cash reserve and arc regaidcd as his first line of 
defence in times of troubla The following table shews the percentages of 
cash to deposits held by certain classes of banks, in India. * 

Percentage of rash to Liabilities on Deposits of the several classes of 
banks in India on 31sf December, each year. 
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Resekvh tkoblem — T he problem of reserve is one of the most difficult 
questions whicli confront a banker. The profits of a commercial bank depend 
j)rimarily on the utilization of its funds, while its ability to meet the demands 
of its customers is closely related to the reserve he keeps. The success' of a 
bank is, therefore, largely dependent on ilie one hand.Mipoii the capacity o£i 
Its reserves to meet the demailds th.U .irc likely to be iiiade on "it, and on 
the other, on its reserve not bqing unnecessarily too large, because a reserve, 
necessary tliough it is. is after all money lying idle and is consequently- 
unremunerative. No definite rules can be laid down as to where to strike a 
balance between rinser ves which arc iiivieccssirily large and those which are 
dangerously small : reliance has to be placed, of course, on tlfh guidance 
c^hcied by expvuiencc and sound common sen-^e. It is dilTicult to lay down 
any liard and fast rules regarding the reserve a bank should keep, because 
not only does the amount of cash rc<piiii d bv it N ary from time to time, but 
tlie needs of dilleronl cla.'jses of customers aho diii'er at the same time. How- 
ever that may ])c, it is still possible^to foresee softie of the demands. 

Dr.MAXDs TJTAr CAN BE FOHi-SEEN — By looking at the rixod depoj>h,s and 
bills payable iliaries and the finance book, a. banker can easily estimate the 
maximum amount ifiat ma\’ bo required at an^* time for meeting the demamls 
with regard to these. As regards the lixeil deposits maturing during a jiarti- 
cular week or month, he m ly not he sure what •percentage will lie withdrawn 
on mat'irity, but in the <ibseiice of viny special reas'Ju for the lo>'^ of public 
coiiiklence in the bank, iiivist of them may be expev:icJ lo be renewed, d'o 
estimate his needs in Jliis respect the banker will relv, as has been said, on hjs 
experience. If, howr\;er, th^* banks of the saniii^ status or government raise 
thcir«rato3 of interest on shortterm borrowings, fixed de]') 03 its of a banker 
may b^alfected unless he too also agrees to ofter higlier rate^ of interest. For 
instance, as a result of thft issue*of post.il cash certificate^, giving a yield of 
S per cent, free of income-tax, (»3vornment attracted y<Mrs ago fairly 

large amounts of money, a portion at le.ist of wliicU woukl <»iiu*rwise have 
fiown into the v^aiilts ot the banks. Similarly, the iss^e' of treasury bills, 
yielding attractiv^c rates of interest, helped to div'crt funtB ka>m banks to the 
Government. Again, some of the demands are more or less regnlaf. For 
example, a banker in England, knows that on cveiy Satunlav, his* customers, 
wlio emoloy labour, require certain sums of money for the payment of wages. 
Similarly, in India, \N^iere salaries and wages are usuatlv paM once a iporith, 
demand for funds for their payment, generally in the first week of e^erv 
month, may be more or Icss accurately gauged. Tiierc are certain other , 
periodical demands, for which the bankers are usually prepared. Ftir instance, 
bankers in Engind know l^eforehand, that they have to pay out large amounts 
of cash before the Bank Holiday in August, and the Christmas holidays in 
J^ecember. In certain parts of India, bankers h.iv^^ to meet a larg^i demand 
for cash just before the Diwali — an important Hindu festival and the New 
Yc.dr's day of the Indian business c*ommunity. .Sometimes, it also arranged 
with customers keeping large balances, that they should inform their bankers 
beforehand, if they wish to withdraw at one time amounts exceeding rupees 
one lakh or so. . * • 

Imj^ortant Factors Governing Ca&h Reserve. ^ 

With regard to other demands, wc give below the principal citumstances 
which influence the reseive requirements. 

Habits of the customers, and BusiNE§st:QMDiTioNs of the -locality 

In a general way it may be said, that the amoflnt of reserve required 
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by a bank depends upon the habits of the customers and the business condi- 
tions of the locality, which the bank is serving. Thus, in a manufacturing 
and commercial community, where exchanges are numerous and rapid, it 
mi^t be necessary to maintain a relatively larger reserve than that in an 
# agricujtural community, among the members of which the exchanges are 
less frjcquent. It is for this reason, that the reserve requirements under the 
Federal Reserve Act, 1913, ditfer for banks in different classes of cities and 
.towns, ride 198, post.^ On the other hand, in an agrij^ultural country 
like India, the demand for currency during the busy season for financing 
certain crops may be so large to rcqjiire the maintenaneg of a larger reserve 
than at other times. 

UsE«ofr- CHEQUE CURRENCY — Where the cheque currency is popular, 
the need for hand tfi hand currency is less and consequently smaller reserves 
will suffice, because j)aymcnts for these cheques will, to a very large extent, 
be made by transfer entries in the booljs of the ••bank. For example, if 
Mr. G. W. Katrak draws a cheque in favour of Mn R. N. Desai, where both 
of th<?r» arc customers of cfnc and the same bank, no cash will be required for 
the purpose of honouring Mr. Katrak*s checjuc. Ev*en if they happen to be 
enstomers of two dinerent banks, no cash may actually be requifed, because 
the cheque may be paid by means of a credit entry in the books of the paying 
bank, made in favour of the*collecting bank. 

Bankers' clearing house — ^I'hc third important factor which affects 
the reserve to be kept by a bank^ is, whether or not, there is a bankers' 
cfearing house in the locality where the bank is carryinjg on its business. As, 
in a city, 'which has a bankers' clearing house, most of tlie cheques pass through 
the clearing house, a banker is dot required to find funds for all tlie gheques 
drawn upon him and held by oilier bankers : he ha?5 only to provide for the 
difference between the respective amounts ^f cheques drawn upon him and 
‘fliose drawn upon other banks and held by him, if, on,thc balance, he is 
found to be at debtor. Thus, if, on a particular day a bank in Bombay has to 
honour cjieques /or rupees live lakhs, while it has to receive payments for 
cheques in its hands worth rupees four lakhs drawn upon other banks in the 
city, it has ‘to make arrangements for payment of the balance of only rupees 
one lakh and not rupees five lakhs, as would f)robably be the case if there we^e 
no bankers' clearing hsuse in Bombay, because, in the Absence of a bankers' 
cleaning house, Iho bank may#not be able to collect cheques drawn on other 
banks and held by it at the same time that it is required to honour the cheques 
drawn upon it. • 

Nature of accounts — If a large majority of the current accounts arc of a 
tiuctuating nature, as is the case with the accounts of share-brokers, cotton 
merchants, and bullion dealers, the banker will require a comparatively larger 
reserve because there is the chance of most of them withdrawing the major 
portions of tlietr balances at a time, when there arc heavy fluctuations in th^ 
prices of shares, cotton and bullion. Similarly, city banks, especially those 
which hold deposits and reserves of other banks should ordinarily maintain a 
larger pcrccmtago of reserve thaiT small local banks. 

Size of average deposits — A bank which has only a few large dep)osits 
has to keep a larger reserve than a bank with numerous small accounts, 
because the largec ihe number b£ clients of a bank, the less is the likelihood 
of any concerted movements»^tvards a Withdrawal of deposits. For instance. 
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if a bank has a comparatively small number of accounts of cotton merchant s, 
or mills with large balances, the banker may have to meet heavy demands of 
these clients in the cotton season with the result that, unless he has a large 
reserve, he will find it difficult to meet the demands. 

The nature of advances and amount of Bills discounted — The* 
reserve a banker should keep *is also affected by the consideration of the 
amount of money invested by him' in the discount of f ommercial paper. If he 
uses a large portion of his surplus funds in discounting good bills, he should' 
be able to manage with a smaller reserve tlvin another banker who invests 
his funds largely ifi the form of loaife, because the fonner, on jaccount of 
having utilized a large sum of money in discounting commercial paper, can, in 
case of need, easil 3 * convert some of the bills in Jiis vaults into ca%h, by re- 
discounting them with the central banking institution. • • 

The amount of reserve kept by other banks in the locality 

The size of cash reserve t6 be kept by a bank further determined by the 
amount of reserve kept by other banks in the localit};^ If some banks^keep 
large reserves .iiid thus w,in public confidence, the other banks may alsb*have 
to increase tlieir rcsoc\ e ratio with a view to tiisurC for themselves the same 
prestige, as also not to be outdone by tlie rival banks in their bid for popularity 
just in the same way as when one country increases its army or nav^', otJier 
countries of the saine status follow suit, so that the relative strength between 
the rival nations and the balapce of power between them maj' be maintained. 

Minimum ri:si:r\;e required by law in,!'. S. A. — In S. A., the 
following minimum peveentages of reserve have been iixed with ('ifect from 
Oct. 4-3, 1942; - 

1. • Central Reserve Citv Bunks: 20® , of 'Demand' deposits and 
of 'Time' deposits. 

2. Reserve Q’ty Banks: 2*)“., of ‘Demand' .oivl 6“;, of 'Time* 

deposits. ^ ^ , 

3. Country Banks: 14% of 'Demand' deposits arfll 3% of ;Time* 

deposits. , 

• In India — Section 42 (1) «f the Reserve Bank of India Act (II of 
1934), requires every T^ank included in the second schedule annexed tlvireto, 
to maintain a balance with the Reserv-^e Bank rrf India, the ainount of wlycli 
shall not at the close of business on any day, be less than five per cent, of its 
demand liabilities and two pt't cent, of its time liabilities in India, as shown 
in the return referred to in the next sub-scction of the said section. It is laid 
down that for the purposes of thL-> section, liabilities shall not include the 
paid-up capital or the reserves, or any credit balance in the profit and loss 

account of the bank or the ainount of any loan taken from the Reserve Bank. 

• • ^ 

* . Section 42 (2) of the Reserve Bank of India Act, 1934 (II of 1934), 
further lays down that : 

Every scheduled bank shaU send to the [Cintral Government anS to the Bank 
a return signed by two responsible officers of such bank showing : 

(fl) the amounts of its demand and tiiAe liabilities, respectively, im India, 
the amounts of its demand and time liabilities, respectively, in Burma, 

(c) the total amount held in India in currency notes of* tke Government of 
India and bank notes, * * - 
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(d) the total amount held in India in Burma notes, 

(e) the total amount held in Burma in currency notes of the Government of India 

and bank notes, 

f/) the total amount held in Burma in Burma notes, 

(y), the amounts held in India in rupee coin and subsidiary coin, respectively, 

UiX the amounts held in Burma in rupee coirf, subsidiary coin and Burma coin 
respectively, i 

(i) the amounts of advances made and of bills discounted in India respectively, 

(j) the amounts of advances made and of bills disounted in Burma, 

resjiectively, and • ^ 

(k) the balance held at the Bank, 

at the close of business on cacli Friday, or if Friday is a public holiday 
« under the Jsegotialilc Tnstnanients Act, 1881, at the close of husnicss on 
the precciliiig working day ; and such return shall be sent not later than 
two working days after the date to which it relates : 

I'rovided that where the Ba^jk is satisJicd that the lunxshing of a weekly return 
under tlie sub- section is iinpracticSble in the case of any schc'dulcd bank 
, by reason of the geographical position of the biitfk and its branches, the 
* Bank may require such bank to furnish in lieu of^ weekly return a monthly 
return to be despa V.hed not later than fourteen days a fter the end of the 
• month to which it relates giving the debiils speeilied in this siTb-^cction in 

respect of sucJi bank at the close of business for the month. 

• 

Clauses (6). (d), (e), C/)» (k), and (j ) have since been deleted by Unlinance IX 
of 1942, 9th J<"ebruary 1942. 

‘ Cash kesekve or Joint stock banks otiIek than the Scheduled 
» fJAKKS — Section 277L of tlic Incfian Companies Act, 4913 (VII of 1913), 
•inposcs a duty on every baiibing company other •than those included in the 
second schedule to the Reserve l^ank of India Act, 1934 ( II of 1934/, to 
m.iintain, by way of each reserve, in cash, a sum ^(tuivalent to at leaM one 
and half per cent, of its time liabilities and five per cent, of the demand 
liabilities ; and imposes upon sncli companfbs* tlie obligation of submitting 
to the Registrar, before the tenth day of every month, statertients containing 
details of the time fiid demand liabilities and cash on eveiy Frklay in the 
preceding iTionth. * 

• 

Proposal of the Reserve Bank. ^ 

It appears that the^ibovc legal requirements are not«considercd to give* 
adequate prolectlbii to the interests of the depositors of small banks some of 
whicll are considered to be overtrading by investing as much as 90 per cent, 
of their assets in loans et cetera, by borrowing against their holdings of 
Government securities to the hilt. It is, therefore, suggested that the pro- 
posed banking legislation should provide for a minimum of 25 per cent, of 
time and demand liabilities of a bank to be kept in cash, bullion or trustee 
securities as defined by the'lndiaii Trusts Act, excluding immoveable property. 
It may be remarked that the larger banks normally keep more than the said 
percentage in clish and government or semi-government securities. It is. 
further proposed that such minimum reserve should not be used as a security 
for advances even from the Reserve Bank of India. Witlr a view to provide 
for genuine eftiergencies such as a general run on banks or a run on banks 
in a particular area. Government should have the power, after considering 
the recommendation of the Reserve Bank, to suspend the operation of the 
Act for limited periods either general or with reference to a particular 
or banks. This *recommen<^tipni appears to be based on the principal 
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followed in England for the suspension of the Bank .Act. While we agree 
with the authorities of the Reserve Bank that there is a genuine need for 
preventing the smaller banks from overtrading, we have our doubts as to the 
efficacy of the provision made for meeting emergencies owing to the* delay 
that is likely to take place in the suspension of the Act as proposed ^bove. , 

f 

Profitable Uses of Funds. 

The pioh tabic uses whiclr bankers in India mtike of their funds, may be 
classified as follows : 

(1) C.ill hxins, and loans repa^Mble at*, short notice. 

(2'. Purchase of stock exchange securities. 

(d) Loans and advances. 

(4) 1 >iscouiUs. 

LAI L T.OANS AM.» LOANS KKUAVAULE AT SHORT NOTICK — The call loails 
and loans lepayablc at short nolk\}, represent largely the amount lent to the 
moiie\ -market, the bill brokers and discount hoijs('s,»and to a smallgr# extent 
to tlie inembtu's of the Stock h.'xchaiigo “ froin account to account”. As evcr\ 
bank has «Jcposits^\hich may be withdrawn wilhout notice, and as the eash 
in tbic bank’s \ aiilts as well as that with the bankers' bank, may not be enough 
for meeting siicli thTiiaiids. money lent in tliv* form of call loans and loans 
pa 3 *aide after short notice acts as tlio second lint of defence. It has an 
advantage <.Aer the lirst lin^ <jf defence, because money, lent to the monc}'- 
market, earns interest, while mone 3 % kept in hand and at the central bank, 
does not. In the Icjfding money-markets of the world, the call money rates, 
namely, the rates fO'r suriTlns money seeking employment for possibly a 
mimmnm period of twenty-four lioiirs, arc Considerably lower than the bank 
rate. * In India, owing to* lack bf a wcll-orgdnized mone 3 ^-markct, call mone 3 
is sometimes almost uiileiidable ip the slack season, at any" rate when treasur 3 " 
bills arc not a\ailable. ('onsetiuenth', in India the item of call loans and 
loans pa 3 "able Jit short notice did not assume aity great impor/ance, although 
more business in such loans was done during the period Jollowii^g the first 
Great W ar than that prccceding it. • 

In England, for example, 1943, the Ba{;cla3"'s Bank had 2.7, the Lloyds 
^Baiik 3.5, the Midlcind Bank 3fd, the National Provincial Bank 3.7 and the 
Westminster Bank 2.7 per cent, respectively of their depo^sits in cak money 
and short notice, while during tlie same periftd Glyn Mills had invesk'd as 
much as 15.4 per cent, of their deposits. 

Purchase of Stock Exchange Securities. 

Banker^ invest a fail pen^ent.ige of tlu ir funds in first class ''stock 
exchange :5ecuiities. On l)ec( 'n])er 31st, 194U,* the Big Five Banks ol 
Imgland iiiid Wales IieJd i.i sucl. investments ;fm. 643.456 representing 25.2 
oKheir deposits, and the Big Fi\e Indian Joint Stock banks (excluding tlu* 
^Mipcrial Bank of India) Ks. I.V2,65 lakhs representing 40.()2‘'J uf their deposits. 



• The figures for the Allahabad Bank lor the first t'.^o years relate to 1935 and 1936 
t Year ending JVIarch- ‘ * 
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As will be seen from the comparative statements .given above, the 
nercentafics of investments to deposits in England* have increased substantially 
in recent years. The percentages in India are even higher. This can be 
•iccountcd for by the fact that demand for funds for industrial and commercial 
purposes has gone down and consequently in these days the banks have put 
more funds investments than wa?i the case formerly. * , r 

fQlIowing points are in ^faVoiir of investing funds in the puicnasc oi 

stock exchange sticurities: — 

(1) They act as a third line of defence as J hey can be ivaliz.ed incase the 
banker finds his caifCi reserve insufheient to meet the unexpected demand of 
his customers and inoncv can be borrowed against them at reasoiijtble rates. 

(2) They yield a s'teadv and reasonable return on the capital invested. 

(B) Their' presence in the balance sheet of a hank .inspires ind 

strengthens public confidence in the bank. 

The Rating of Securities. , 

Factors of Rapinc. — Whereas the rating of credit dates back Iti tlio 
last century, the rating of securities is of a romparatively recent growtln 
Though the rating of, securities is diflicult, yet the /lilficiilty is by no 
insurmountab'le. The task was attempted, in the United States of Americ:!^ 
about the close of the first decade of the twentiejtli century. A definite imic 
ov rank is given to cash security, according to one or more of the cjualitics 
it posesscs.^ Rating, therefore, differs according to ‘the cpialities chosen. 
According to Lawrence Chatfibcrlain, the author of “ Principles of U 1 
investment,*' there are*nine principal qualitries thiit go to inak(^ np an ule.il. 
inve'^tment.’ The safety of tli£ capital and the stability of the inconn? arc 
regarded as the most important ones. Amon^ the other factors upon wliicli 
rating depends, arc easy markctal^ility, reasoimldc freedom from burdoiKome 
taxes, exemption from care*, stability of price, accept.ible denomination and 
chances of capital appreciation.. Each of these qualities bas to be rated 
separately for the purport s of ge neral in vestm.cnt. A pei-on i)ii>'iiig securities 
for profit primarily considers the chances for capital apprcviatioii. A rise in 
the price of a security may be result of improved credit ami the sijcce-s of 
the individual or corporation i-.-.ning the s.‘curity. Another kind oftating 
mav be based on the relative safety of the ,principal and income, to the 
exclusion of all other Gonsideratiohs. By this method a security is examined 
from the long point of view. It places those sccurities'which^are consi/lercd 
absolutely safe, such as the gilt-edged ones, At the top; then follow thgse 
which possess lesser degree of ^safety. 

Factors Governing the Rating of Securities for Bankers’ 
Investments. 

Saffty. A banker must first look to the safety ot his funds, as he cannot 
afford to lose the money he thus invests. He should take a long-time view 
ratJier than the immediate prospects. A speculator, dabbling, in securities, 
m^’losc the whole or a major part of his money in risky deals, but a banker, 
whose funds are largely borrowed ones, is in a different position. He must 
look before he leaps. He should bear in mind the fact that thd safety of a 
secilrity depends upon the credit of the person or institution issuing it. For 
instance, in normal times a Government stock, backed as it is by the tax 
paying capacity of the whole community and its willingness ^to make 
sacrifices, if necessa^ 3 ^ to keep its collective gopd’name ks an ho^nest payee of its 
debts is considered very safe, whereas the promissojy note of an individual or the 
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debenture stock of a company, is backed up only by tlie credit of the person 
or corporation issuing it. In the case of foreign securities as well, there is 
the risk — not inconsiderable at times when foreign exchanges can be 
manipulated by governments — of loss to the banker tlirough adverse 
fluctuations in the rates of exchange. For example, a banker in India, whd 
bought some sterling securities before the first Great \\'ar when the rupee 
was linked to 16d. was bound to suffer loss, owing to the change in the 
raipee-sterling ratio irrespective of loss or gain'due to the fluctuations in the 
prices of the securities. Similarly, an American banker holding sterling 
scv>urities found himself exactly^ in the^ same position after 21st September, 
1931, when England went ofl the gold standard. * 

Markelabilily. The banker must make sure, that th(' securities in which 
he invests his fynds,«are easily saleable without appreciable loss; otherwise 
one of the objects we have mentioned above, namely, that the banker’s secu- 
rities should form a third line of defence for him, will be defeated. If at any 
time, the banker requires a laJge amount of cash to meet the extraordinary 
demaiyis of his customers ayd he is in consequence obliged to realize secu- 
rites, he will not be able to sell them at reasonable, rates, unless they are 
sugh as can be placed quickly in the market and in* fairly large blocks, 
\vithout any appreciable price disturbance. (lovernment and municipal bonds 
as well as port tnist and improvement trust stocks, can be disposed of in 
fairly big lots without forcijig down (heir market prices but generally 
iydustrial and the like shares, except those oj a few companies, arc not 
easily marketable and when it is d^^sired to sell, particularly for cash, a large 
blbck of such shares at a timb of pressure, it proves diffiCuft to do so without 
considerable loss to the banker due to fall in the prices of these secuyties. 

Stability of price. The in\t»stinents which are popular with bankers, 
possess the attribute of stability.' The prime^ry object of a banker in Tjuying 
securities is not to gain by a possible rise ii^ their prices which is the aim 
of a speculating dabbler. The securities shoufd therefore, be such as arc not 
liable to wide jluctiiations and as such, are capable of being retained by the 
banker unless he ig pressed for funds. Furtheimore, it proves* prejudicial 
to the credit of a bank if it is known to hold securities not possessing this 
quality of stability, 'i hough a fail in the prices of such stocks if realized, 
may cause no very great loss to 1;hc bank, tli/jre is always the danger of i^ 
depositors and sharcliokiers becoming nervous and panicky, when they know 
that j:heir bank Bolds shares wl^ich are unstable in prices. 

Income or yield, A baTiker must also consider that his investments 
should bring him a fair and stable return on the Capital outlay, although he 
should not look for the high yield which comparatively speculative securities 
are able to give. Therefore in calculating the net yield, it is necessary to 
take into account the market price', the rate of interest the securities carry, 
and the loss or gain, if any, at the time of redemption. ') The yield may be 
current excluding the loss or gain by redemption or net which is arrived ‘at 
after taking into account the result of redemption. The banker's investments 
may include long-dated securities quoted far below their face value, because, 
in addition JcTthe^vestment being for a fairly long period he has the 
advantage of a possible capital appreciation, which may escape the payment 
of income-tax. The risk, however,’ of their depreciation, in case of a war, 
should not Be overlooked. It is also to be borne in mind whether a security is 
or is not free of income-tix. A*small investor should also take into account 
the rate at which income-tax«^ll fie paid by the company issuing debentures 
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or preference shares so as to claim the difference bet\v;ee tnhe amount of 
income-tax deducted and that which he is liable to pay according to hi? 
income. 

Calctlation eF YIELD — When a certain security is quoted at a discount 
or premium, the discount or premium a/lects the yield/ e. 5 per cefit. Vf 

Bonds (19*44) at about Ks. fdCL 1 4-0 give a gross yield of 4.07 pdr Ci?nt. as 
against a net \ ieJd of only 2.9.i'fr cent, which is arrived at after dednctiiig 
the sum of Rs. ^vl4-() fioni the interest to be received during the remaining 
period (4* tlie life of the bonds. Tt must a]soJ)e remembered that the Indian 
prices of Ci('V<’inm< iit lo:ui.s and debeiVures ar« generally exclusive of accrued 
inteie>t. and. tiieiefure. inii ir.sl nj^ to the date on which they ale delivered 
is j\iid lo iho scih 1 ovrr and alane the j^rice agreed upon. 

In ad'''t ' n to tl * ^ onsidt i ations ex]4aincd above, ftie ideal investment 
.should \:A\c ian •. lianci.^ of appieciation, he reasonably free from burdensoi n- 
taxes and it- du: aii(ui ai5l dcnoinin,ation should ibe acceptable. 

Classification of Securities. « * . i 

Ha \ ira.; 1 . or, -uleu d file general princi])les whioli should guide a banker 
in tin -election of su'nritios for iinesting a jiart of his woiking capital, ibis 
diesiial)ie to state the principal features of the chief types of stock exchange 
seciiritie-. namely, ilie .seLiiiitics which are orticiallj' listed and dealt in, on 
the stock cxcl]ang(. 

The lollowing .ne the main classes of stock exchange securities: — 

Public debt- — The Indian securities belonging to this class are the 
varigu-^; loans of tin* Ciovcrnfnent of India and the Provincial Governments; 
for a list of these ?ecurilic.<, .s(x* Appendi.x When a Government finds 

its current revenues from taxes, Cliities and otner sources inadequate to meet 
the current expenses, a.s is the c/isc during a war, or, when large sums of 
money are required for produLtive piiiposcs, f . g,, irrigation, railways and . 
development schemes, it has to borrow funds. The terms, gs regards the 
interest and' the repayment, arc settled according to the* fonditions of the 
money-market, flic credit, and the state of the finances of the Government 
borrowing tlic monev. (n^iicrally, no particular asset is caimaiked for the 
i:^^irpose of the paynn nt oi int< or capital,* iind, therefore, such securities 
rest upon the willingT.evs and taxable capacity, of the ^people concerned. In 
other words, when a G')veinnK*nt borrows, thc^credit of the* entire nation is 
pledged, and, tliviehTc, th.- (lOviTnment of rich countries, the United 
State-) of America au'd tlu-. United Kingdom, are able to borrow funds at 
lower rates than tho-e ]iaid by the Govemments of countries like India and 
Australi i . Xo doubt, tliere are also other factor.^, such as tlie stability of the 
(lO'.ernniciU and the nuiposrs, pruduclivc or otherwise, for which the 
borrowed funds arc to be used, which account for tfic differences in the rates 
of intere-t oil -cenrities of the rioxenimenls of ilirterent countries. When 
l©an:3 aie rai-ed 1 irgely for producliv<! purpo.s(\s, such as for fhc building of 
railways and il;( •a'li-tmctiou of canals, as has been the case with most o I 
the earlier loan-) of the (h)\ eminent of India, money can l5o borrowed at a 
Iqw’or rate than wli-.n funds are it.quiixd fu*' carrying on a war or for meeting 
a dificit in the noiinal budget. • 

Rating of .yeca, i.tf Die rating of Government seciiritios'ris largely 
dependent upon the finances of the country. *7110 ctedit ^d^lic governments 
of the United Kingdom and the British DoAiinipns is so good that investors 
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offer to subscribe to -their stocks without any special security. On the other 
hand, the bonds of certain foreign countries such as China are not easily 
marketable, in spite of the fact that receipts from a particular tax are 
carrriarked for the payment of interest on such securities. One important 
condition on which a government's credit depends is its to balance 

its budget^ and its willingness and ability tt) lion(>nr its past obligations. 
The Corporation of Forei^jn 13 ond-Holdcrs, iJrjqdon, is l ; pared to take up the 
cause of a bond-holder who has suffered from the defaults of foreign 
governments. Account has also to be taken of the special factors siicli as the 
geographical position, the trei^d* of grc*vth of population, Wte p'oIiti :al situa- 
tion and fiifhncial stability extending over a series of yciirs. 

regarding exchange. Most of the foreign e<jvernrncnts' 
securities are in tlic^form of bonds to bearer. Almost all lltese, which were 
formerly issued in London, are in sterling ciiiTeucy and interc ut on them is 
paid in sterling in London. Jlohh'rs of some foreign goveiuini iits’ securities 
payable in the currencies of these countries had a sad c^pnience tluring and 
after tiuj war of 1914-ld as«a rcsiilt of the depreciation of those * uireucics. 

Short or long-dated securities. Th(‘sc securities in.iy eitlier be short- 
daTed or long-dated. While, a?, the name implies, slion-dateri securities 
mature early, the long-dated cyies have a fairly long eiinx ncy, but unlike noii- 
terminablc loans, bear definite date for redemption. Tiie ‘-hort-dated 
securities have their advantages and disadvantage''. For instance, if a 
g'ovcrnment has to olfer a high rate of interest on account ..T war or some 
otJicr special reasons, it may be aSvaiitageous for it to*bnvrow funds in the 
form of short-term loans, as* after the war witlKhe impro\'ement in its credit 
and tlie reduction in the gcne^'al rate of interest, the serunty can bc*coii- 
verted into one carrying a lowoi' rate, as was done, in this country durflig the 
years following the 1914-1918 war. The (2,000,000,000 5 per cent, sterling 
British War loan was conv(irted in 19cV2 intiS per cent. h^an. "Similarly in 
India, the 5 percent. W ar T-oan 1929-47; the S per ceht. Bonds, 1933; 
and tlie 6 pei^cent* ]3onds, 1933-3(3, were coiiverte l in the eai«iicr part of 
1933, ii:y:oii 4 pcrT:ciit. Loan, 1960-70. Henvox er, in case tlie credit of the 
state deteri€»rates, short-term securities gi\efarmoie trouble to the govern- 
ment than long-term securities vts the government finds it difiicult to repay 
short-term loans. Fr^m the point of view of a sho»t period investor, S. 
short-dated sectwity is inefcrablc to a long-tema one, while the long period 
investor would ]uefer the long-*term security. Insurance companies, for ex- 
ample, which aie generally long period investors, would prefer to invest in 
long-term securitit's such as the Conversion Loan of 1960-79. 

Semi-govkknment securities — ^Next to the public debts, are the semi- 
government securities, such as port trust, iinpiovcineiit trii^t and municipal 
bonds and debentures, which are considered very safe, as, fir'^tly, these 
bodies hold v'ery v^aluablc properties, and, secondly, their efficient control 
and administr.Tlion is ensured as these bodies have on their boards 
management, not only members nominated by Government, but also repre- 
sentatives of • coiflmercial bodieg such as the chambers of commerce, etc. 
Thirdly th(? municipalities with rare exceptions also have the support qf 
those who ojther live or own propertied within the respective limits of the 
areas administered by them, just as government securities ha\'e. at their 
back, the credit of^the entire nation. As a Government can add to its 
revenues by^ raising the rate^ of •existing taxes and imposing new ones, 
msimilarly, bodies like municipal corporations iind port trusts can* raise 
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their rates and taxes so as to balance their budgets and meet their obli-- 
gatioiis. Fourthly, generally in the case of govenoment securities, as well as 
those of semi-government institutions of the type mentioned above, proyision 
for sinking funds for the purpose of paying off their holders is generally made. 
Consequently, securities of semi-public bodies, which may either^ be? in the 
form of bonds or debentures', are considered very safe. However, their 
buyers have tc^ be careful about 'the legality of their issues. Such securities 
have been held as illegal, for one or more of the following reasons given by 
Mr. Jordon (Investments, by David F. Jordon, 2nd Edn., p. 83): — 

{tj) the legislative act relied on has been held unconstitutional ; 

{b) the debt limit has been exceeded ; 

(c) statutory authority has been lacking; and ' 

{d) statutory rct^uirements for proceedings have not been lived up to. 

Need for n liable investment agencies. An ordinary investor is not in a 
position to iiKpiire into these matters, and it is, therefore, desirable^ to buy 
them through some weM -known bond houses or share brokers. In this 
connection*; it may be observed that India needs companies, such as 'the 
Investment Registry t'o., Ltd., of London, which not only buys and sells 
securities on behalf of its clients, but also keeps a close watch on the 
securities held In* them. 

TriKtec Scenrit'es. Securities belonging to public debts and semi- 
government securities classes, and most of the rtiilway securities are classed 
,as trustees securities*' and 'are considered very safe. The following briefly 
indicates the position of trustees as regardsthe investment of trust funds. 

Section 20 of the Indian Trusts Act, 1^2 (II of 1882) as amended by 
the Indian Trusts AmeudmenV Acts of 1908, 1916 and 1934 lays down: — 

Wlicn the trust-property consists of money and cannot be applied immediate I \ 
or at An early date to the purposes of the trust, the trustee is bound (subject to 
anv direction contained in the instrument <>1 trust) to invest the ntoqpy on the 
following securities, and on no other.s: — , 

(ii) In promissory notes, debenture's, .stock or other securities, of anv 
ProMiicial (iO\ t»rnment oi of tJic Central (ioverinnent, or of tlic United Kingdom 
Crrc.it Britain and Ireland; ^ 

Provided i hat securities,, both the principal whereof and the interest wtiercou 
shall havt bt cn fully and unconditionally guaranteed by any such government, 
^•hall >*e deemed, lor tuc juirposes of this clause, to be securities of such 
government. 

(/;) In boinls tlebcntiires .and annuities, charged or secured by the Imperial 
Parliament on the lovemies of liidi.a or of the Fedemtion or of any Province : 

Provided that, after the hltemth day of February, 1916, no money shall be 
invested in any sudi annuity being a terminable annuity unless a sinking fund lias 
been cstabliv,hc(l in connection with sucli annuity ; but nothing in this proviso 
shall apply to investments made before the date aforesaid ; 

(bb) In India threc-and-a-half per rent, stock, India thrcii percent, stock, 
India t'vso-aiid-a-lialf percent stock or aii>’*othc*r capital stock wliich may at any 
time hereatter be i-^sued by the Secretary of State for India in Council under the 
authority of an Act of Parliament and charged on the revenues of ^ndia or which 
may be issued by the Se< relar^ of State on behalf of the Goveivior General in 
Council under the provisions of Part XIII o| the Government of India Act, 1935; 

( s) In stoc k or debentures of, or sht-res in, railway other companies the 
. interest whereon shalUiave been guaranteed the^ Secretary of 'State for India 
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in Council or* by the Central Government ; or in the debentures of the Bombay 
Provincial Co-operative Bank. T.td., the interest whereon shall have been 
guaranteed by the Secretary of State for India in Council or the Provincial 
• Government of Bombay. 

, Crf) In debentures or other securities for money issued under the authority of 
an^^ Act of a Legislature established in British India, by or on behalf of any 
•municipal body, port trust, or city improvement trust in any Presidency town, or 
in Rangoon t(Avn, or^by or on behalf of tile trustees of the port of Karac hi ; 

(d) On a first mortgage of immoveable property, situate in British India 
Provided that the property is not a leasehold for a term of yejft*s and that the value 
of the i^roperty exceeds by one-third, or, if consisting of buildings, exceeds by one 
half, the mortgage money* or ♦ • 

. On any other security expressly authorized by the instrument of trust, or 

by^any rule which the High Court may from time to time prescribe in this behalf; 

Provided tkat, wliere there is a pcr*iOn competent to contract and entitled in 
possession to receive the income of the trust property for his life, or for any 
greater estate, no investment on any security mentioned or referred to in clauses 
(d), (e) and (f) shall bo. made withoutjiis consent ■•In writing. 

Poirors to purchosfi redeemable .stock at a pnmium. Section 20-A, 
reads : — • 

.(O^ A trustee iiiay invest in any of the securities msntioned or referred to in 
section 20, notwitl (Standing that the same may be redeemable an^ that the price 
exceeds the redemption value. 

Provided that g, trustee may not purchase at a i:)ricc exceeding its redemption 
value any security mentioned or referred to in clauses (c) and (d) of section 20 
which is liable to be redeemed within fifteen y«.irs ol the date of purchase at par 
or ;it some other fixed rate, pr purchase any such security as is mentioned or 
rol erred to iii the said «?lauses which is liable to be i^deemed at par or at some 
otiior fixed m to at a p»ice exceeding fifteen 4 ^er cenUim above par or such other 
fixed rate, 

• • 

(2) A tnistt'e may regain until redemption any redeemable stock, fund or 
security which may have been purchased in accofdaiii'e with this section. 

Banker s preference for such sectiriti%.s.^ Bankers generally prefer such 
secuiities not only because they are safe, but also bccaitse, in case of need, 
money can bo rawed against them without any difficulty. Moreover, their 
l)nccs iWe comparatively steady. Although, it is true, in times of war or 
sorioiTs pc^litical disturbance, their prices are liable to go down, the range of 
tlieir pi ice lluctuation in norm#il times is indeed very narrow. 

Railwa\ SKcriyTiEs — In this class, are included shnres, stocks, bofids 
and debentuiies of diherent kinds of railways. In this country, the 
uirere\st on some of these securities is guaranteed by the Government of India 
and in certain cases, the guarantee is applicabje to the principal also. Some 
ol them carry a guaranteed minimum rate of interest and the surplus profits 
alter the payment of this guaranteed interest, are rcipiircd to be divided 
netween the State and the ("ompany roncerned in certain proportions, 
n the case ol leeder* railway companies, generally the Government or the 
railway company working the line, undertakes to refund, if necessary such 
portion of tftc earnings from the traffic interchanged between the feeder 
company and the working agency line, as will be sufficient to give the 
company 5,pertfrnt. return on the capital expenditure by the feeder companv, 
subject teethe proviso, that, when its net earnings exceed the amount required 

^ expenditure, the surplus is t6 be 

dB iclcd <iqiially between the working agency and the company. There are, 
at present, tw^i^’-niii« such railway companies whose shares arc quoted on 
t le Indian stock exchanges ami their total capital including debentures is 
appioximately a littl^ over, eight crores. Sjach securities -are, generally 
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considered very safe, as, in addition to the valuable properties which railway 
companies own, tliey enjoy the monopoly of railways through certain 

tracts of the ec^nutry. Tims, they can be almost sure of getting a reasonable 
revenue. J’art iciilarly tlie securities whicli carry ( lovernnieiit guarantee, 
eitiier in res])ecl of interest alone or l^oth in res]iect of interest and tfipital 
<ue considered very ?»uitabli‘ for t lif' inwist nient of fund^ a\ailab!e witlifl b;i4iker. 
Moreover, such seeiiri tit's have ay Additional ad\ ant;y;t' in iliat tLt' t'arnings 
from trathc t>f sutji eomp.init's are published e\ ery week in the (ja/i'tte of tlu' 
Go\orninent t>f India .iiul in imji«n‘tanl linancial and eoinniereial i>.i]H'rs, and, 
rheiefon'. t lieu niiattcial j^o^ition can gauged fnan t in'.*- to l line without 
Lu\' diiticulty. * 

SKcrTvirirs oi> rnr. prr.Lir. t'tility compa^ iks < ienen^lly .sfH^.iking, 
a public ulilitv eoinpaiix is luie which siipplie'> a product or lenders a serA’ice 
necessary for the weifcire of the people. Companies engaged in ilie (list ril)nt ion 
of water, light, he. a eoKf those >ii]« plying the ii^evins of trans’^i )riat ion and 
communication, .ire sp(<:ce:i of as public iililii y eiuc^piir^ Ivnig more less 
indispensable tht'g( ner.]! public*. Instances of sneli ])nblir ul ilit \' ccinjxinics 
are tile \ aricys elec tric >upj)ly, tramways, gas.' telct^iione and iiydro-electn.e 
power Cc:>m]\inies. l lu' securit ies of such com[')anie'> .'le geni ially rog.irdrd 
quite safe, as tlieir bn-'in-. s^ such a'^ to siip]dy mv'es^.irit'' ol life f« r in.st.ir.ee, 
water powti and gas. or ]U'ovule iii'Miis of commnuitMri< ai .iinl transport, is 
consich'red ejuite sound. Moiyovc‘r, they gc iu'rally lia\ e the mon()p(*ly (»f 
siipjdyirg .i parti<. nl.ir utility or piodiict in <pecilied loi'nlities. The banks, 
thcrehu'e, do not lie^iLfic* to inv<’st a ]>ortion oi th^ir fnnd-^ in ilu^ debc'ntni cs" 
and occasion.illy also i if the .'Glares, <-»f liist t*las*s ]'>nblic til ilit\' com])anies. 
Seciiiitie'. of public utility companies are \er\^ popular in the I niied .'■'taT< s 
(■*f America, though the \ pl<i\* a n.laiively miiioi* jiart in ihirop< . 

Tndusikial sill e ki 1 ii.s— In :h’is group an; inclnded all liie '^ectli■itie 
such as shares, stocks, brands and debentures fjf coinjXLiiiO'-. i-ng.iged in tlie 
production or di'^rribiition of the large variety (d* commodities and si'i viccs 
used ill modern life. Such companies can be cl.issilied ninl»>r foiif I'CcuD, 
namely, (1) maiinfactui mg. (2) trading, (B) extracting, and (4) ■ shipping, 
i.ach of these cla^^e.s pos'^cssC.s sjicriai featureif of its o\mi. As ‘stated else- 
wlituc change- in I)usi«c<-3 conditions alfect dilferent industrial companies 
diversrdy. For .sto<'k exchange purposes, they are grouped acc*uding U) the 
nature of business iliev c'ligage in, such as the iron and steel, the electrii^l, 
the mining, tlie textile, tin* oi^s, the automobiles grouj).- and mj on. 

BANKEKi ANT) INDUSTKT.\L SECTKITIES — As a rule, bankers do not hoJd 
industrial securities to an}" aj)preciable extent, as C(.>mpared to their invest- 
ments in the other classes of securities. Such securities as a class, are not 
con-idered as safe as those already referred to. Some industri.vl securities 
such 'as the preference share-^ of certain kinds of industrial coTn 4 )anics, may, 
hoArX'vcr, be Muite go(jtl and safe. They may give a fairly reliable yield, but, 
as a rule, ih .* do not generally find favour with banker^ owing to their 
comparatively restricted marketability. Suclusccuritics generally ^ippeal to 
those investors who «are not content witl^ a low yield from other investments 
and who are not afraid of taking the risks ordinarily attendant mpon the 
investment of funds in tlie shares and^stocks of such concerns ; they subscribe 
Ireeiy to their share ca])ilal and debenture issues, as they otic*' the prospect 
of a higher yield than that offered by the gilt-edged securities. Debentures 
of certain industrial concerns are regarded quite safe, fheir preference shares 
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fairly reliable, ordinaiiy shares speculative and deferred ones highly risky. On 
the other hand, dividends on their shares are dependent upon profits, which 
in turn are governed by various factors, such as the price of raw materials, 
wages, overhead charges and the demand for the manufactured products ; 

the eyent of changes in one or more of these, the capacity of the company’ 
to pay dividend may b(i diminished or increased^ In the case of such concerns, 
not only the prolits, but also the security clf ^capital, may depend upon the 
prudence, honesty, and ability of the management, whereaj , in the case of 
gilt-edged securities, receipts accruing from rates, dock dues, railway-fares, 
freights, etc., from which intcre^ and jinking fund arc fo^ind, depend in a 
much lesscr^degree upon such factors. If bankers go in at all for industrial 
securities, they prefer debenture stock to preference shares, prehjrence shares 
fo ordinary and ordinary to* deferred stock. 

Business barometers — It will be agreed that the general business con- 
ditions affect the prices of seairitics, more j)articularl‘y those of the industrial 
and commercial order. With a view to enable people to J)e in touch with such 
conditk)«s, it is desirable tlmt business barometers should be published either 
by the government or hy the central banking ini?titut/on, or some other 
eqemlly Reliable body. It is not many decades ago that the pfoposal of a 
country having a bureau for forecasting weather conditions was held ridi- 
culous. The liepartmenj. of Commercial Intelligence and Statistics issues a 
monthly survey of business conditions in India, which is useful to investors 
in various securities. Attention may also be eft awn to the w’eekly reports 
isiyied by certain well kno^n iirtns of brokers dealiiig in stock exchange 
securities, and to the 1]nan^:ial columns of di^ilies ayd weeklies. Besides, 
jxu'iodicals likti the Financial J^eview of Reviews issued in England* and 
Indian Finance in this country si)ccializc in dealing with possible® deve- 
lopments in various .securities on the market and provide a reliable index of 
fluctuation in prices. Similarly, in the W(»;t^ some banks publish monthly 
reports dealing with the economic. and financial conditions. • 

• 

Loans and Advances. 

Importance of loans and advances- -Wc have noted above, that in 
normal times the percentage of funds invested by most of the banks in stock 
exchange securities, is not very large, and Acrefore, tkey have to look tt) 
other profitable avenues besides those already mentioned, for the employ- 
menf? of their funds. Amongst* these, are the granting of loans and overdrafts ' 
and the discounting of commercial bills. Tliere is no fundamental difference 
between the different forms in which bankers give accommodation to their 
customers which, as already stated in the opening chapter, is one of the 
most important functions of modern banks. In a lare number of cases the 
])rocccd5 of loans and dis(?ounts are credited to the current accounts of the 
customers, who make disbursements by cheques. Thus, w^hen a banl^er 
discounts a bill®for a customer, he places the amount of the bill, less discount 
charged, to the latter's current account. The lending function of banks is 
so very imi^o^tankin modern times, that it is almost impossible to disregard 
it in the cas^ of any bank, much*less in the case of commercial banks, with 
which this book is chiefly concerned. .For example, in the year 1940, the 
loans and qjivanccs of the Big Five Indian Joint Stock Banks constituted 
44.4 per cent, of their deposits during the year. Tbis percentage during 
the last four y&d^ gradually* ^^nt down owing to the large increase in 
deposits without any corresjjbtiding increase in 
14 
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Although receipts from exchange, commissions, and banker's charges, 
contribute a fair amount to the profits of a commercial bank, its earnings are 
chiefly derived from interest charged on loans and discounts. It is, therefore, 
necessary to consider carefully the position of a banker with regard to loans 
tod advances. However, before doing that^ we propose to state briefly 
some general principles which should guide Jiim in this business. 

General Principles. 

Safety — Safety first " should be«the first guiding principle of a banker, 
so far as hi^ advances are concerned, because the very existence of a bank 
depends on the safety of its outstandings, which should never, therefore, be * 
sacrificed to th<; pro^-earning capacity of its advances. This has led people 
to believe that a bank will never advance any loan, unless it is fully secured. 
Such is no doubt the ideal conception of banking, but as a result of competi- 
tion from other banks, every bank has to*grant a certain number of loans 
to its customers against their personal security. In sucli cases, the manager 
of the tank uses discretion and never lends a sum obviously beyond his 
cu^omer's resources. Consequently to maintain a banking concern in sound 
condition, it is very essential that the safety of its advances to customers 
should be above suspicion. Scrupulous care should be taken that the funds 
lent out are not subject to any risk of being lost. 

Liquidity — Secondly, the banker while making advances must see that 
tlif money he is lending is not goiflg to be locked up feu a long'' time, which 
would make liis loans and advances less liqiiid«ancl more difficult to realize 
in cases of emergency. In fact,, it is not the function of commercial b&nks 
to make loans which are more ,or less of a permanent nature. Usually, it 
is a part of the circulating capital of a commercial or industrial concern, 
which a commercial bank is expected to prcfvidc. The amount required for 
fixed assets, such as land, build ijig and machinery, and even at least a part 
of the circulating capital, should be provided by the proprietors of the 
business or by other institutions which specialize in such business. A 
commerfiial bank can afford to lend funds only for a short period, as its 
liabilities are either payable on .demand or at short notice’. If it makes 
advances for li.xed assets, there is no likcli?iood of it% being able to recall 
such loans in tiny^ to m^et the demands of its depositors, should a general 
withdrawal of the deposits dbeur. This is one important aspect which, 
distinguishes the banking from the insurance finance. “The art of banking 
consists in knowing the difference between a* mortgage and a bill of 
exchange." A mortgage is a kind of more or less permanent investment, 
and, therefore, not ordinarily a banking security. The discounting of a good 
commercial bill of exchange on the other hand, is a very sound banking 
transaction. Of course, industrial banks which have a large capital of th^ir 
own and whicli#borrow funds for long periods can safely lend money require^ 
for fixed assets ; they can wait for several years, lor the repayment of their 
advances, as their^liabilities do not mature on demand or at short noticed 
Banking pri^^Jice on the continent of Europe, e.g., in Germany, differs from 
that obtaining in the United Kingdom.. On the continent, bank funds afe 
invested in industrial and business concerns to a very large extent and as a 
consequence of this, banks have a direct interest in the success or otherwise of 
industrial undertalfings auid afe>closely associated with, not infrequently 
controlling their management^ a practice which is repugnant to the English 
ideal of sound banking! It is necessary, thefefore, tt) enquire about the 
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purpose of the loan and the resources wherefrom the borrower is expected to 
repay as they have an important bearing on the liquidity of the loan. 

Bankers* loans generally repayable on demand — Bankers, 
generally, make their loans repayable on demand, although there jmay hp. 
<in understanding that the customer would be allowed to use th# funds for 
at least a certain period, providdJ he complies with the terms of the agree- 
ment. They ako resen c to themselves the power T)f cancelling or reducing 
the amounts oi advances, but, generally, they have to give a reasonable 
notice. For instance, if a banker wl^o has* jiromised his customer an over- 
draft to the extent of Rs. 10,000, wishes to reduce its amount Vo Rs. 5,000, 
he cannot refuse to honour his customers* cheques issued before the receipt 
of the notice by the customer, so long as they *00 noj exceed the limit of 
the overdraft originally agreed upon ; see Roitse v. BradforU Banking Co., 
[1S941 A.C. 595, 590. If the customer's securities depreciate and he fails 
to maintain the margin, ni accordance with the herms of his agreement with 
the banker, or if the customer deals with the security, given to the detriment 
of the banker, as it liiipj^ens where the ciistoiner gives to another \:)crson a 
legal inortg^igc of the property of which he has gb’l'n an equitable mortgage 
to the banker, then the banker would be justilied in dishonouring is 
customer*s checiues. However, in actual practice a banker would give notice 
of his intention to reduce the .imount of the ovei draft befoi ehand, unless the 
customer deposits more sccry ities. 

L.\w OF LiMiTATiiON— 'riic ciucstion fftlls iiutv.o cadcgoi • — (1) W’hvic ^ 
demand on the debtor is ncrxssaiy and (2) in #cas(i of unsecured advances 
whetVi the debt is repayable on demand without the* place or manner of 
repayrfiCnt being stated. ^In tlv3 first case the limitation j^criod docs not 
begin to run against the banker ns creditor until demand has been duly made. 
For example, in most cases whyrt^a charge is created the debtor covenants to 
repay on demand And it is also provided that u demand is to be deemed to have 
been made when sent by post to the last registered addrets of the debtor. In 
the second category the limitation period begins to run fit.)m the date of the 
debt. The debiting of the interest tc; the account without tin; coilsent or 
knowledge of the de?btor does not bar the •ninning of the limitation ]>ciiod. 
An acknowledgment., of debt ifhist be iii writing to take a debt out of the 
Limitation Act. In the cas/? of bankers gnarantc'es as*jt is generally iw*o\’ided 
that the surety is to pay “on demand bein^^ made in writing'* it not 
necessary that a guarantee 'dmiild be rene^^cd after every three 3’cars. In 
the absence of the said i)ru\ isiGn renewal will be nccess.iry. In the case 
of bills of exchange and jnomissoiy notes ])ay:d)le on d'niand, time^, runs 
from the dale tiiey beiir c r tludr dates of issue; whichever may be later ; when 
such instruments are able at sight the date of prci^vntincnt and in the 
<"ise of bills and notes payable at a future date the due dale will be* the date 
of the commencement of tlie jxrioel of limitation. • 

Not 'If) iNvj'ST all funds in one indt sirv oii in any oni-: c.iuu p 
OF pDUSTRiES — It i'r, ako necessary to nmemla i that a jairleiit banker must 
avoid investing all his funds in mce;ting the fieeds of any cine inclKstry or any 
one group of industries fejr con-ideiatirms of sc If.inteu si as well as the larger 
public good. The imprudence of putting one’s all eggs into one biii-kcd cannot 
be too often reiterate d. 

To advance moderate sums to LAP/iU NUMP.JCK OP. Cl’STOMlCRS 
PREFEIR^.BLE to LLJiDING 1.AKGE AMOUNTS Tf* A ¥liW PERSONS — It sliould 
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also be stated, that_ it is better for a banker to advance moderate sums to 
a large number of customers, in preference to lending large sums to a few 
customers, as there is less chance of there being a general default by many 
customers, whereas, on the other hand, it is (luite possible that several of the 
Jieavily^ indebted customers of a bank may be embarrassed at more or less the 
same time^ in which case the banker may npt And it easy to tide over the 
difficully. The early history of English baijking is replete with instances of 
the failure of several baftks, chiefly on «account of their having locked up 
most of their outstandings with a few clients. In India, al§o, the failure of 
some banks is directly traceable to thj fact that they had invested major 
portions of^tlieir funds in concerns under, more or less, one man's control., 
It is with this object, that the National Banking Act in the United Slates 
of America restricts the ma^Kimum of the capital and surplus, that a bank 
can lend to a pbrsonT partnership or company. 

Adequate return on uts investment — Another important factor that 
will determine the decision of the banlccr whether or not to grant a loan 
will d^iicnd upon the answer to the question whether t?r not he will get a fair 
return on his investment. The dilfcrencc between Iris borrowing and lending 
ra4ics con.:titutes his gross profit and no banker ordinarily will think of an 
advance without a satisfactory^ margin of profit. 

Advaiices by Indian Banks. 

Advances — ^An Indian banker's advances are generally, either clean 
advances against personal credit with a second signature to the pro-note, or 
against tangible and marketitble securities, lodged or pledged with the lender. 
The third class of loans, namely? clean advances against the personal credit 
of the borrower only, which art? fairly common in. western countriesT is not 
favoured by b«inkers iii India, who rather prefer promissory notes indorsee^ 
by shroffs, or managing agents of some t:otnpanics. Even the huncii, the 
origin of which dates back to the days of the Mahabharata, is, in effect, a 
tw'o-name paper. •According to the Indian Central Banking JCnquiry 
Commiych the factors responsible for this are: — 

(a) The absence of totfich and the lack of knowledge resulting 
therefrom between borrowers* and lencjjcrs in the principul 

• moy.e 3 r-m;M<et centres; 

{b) the absence of the i^olicy "one man, one bank" which prevails in 
western countries; • 

(c) the practice in India which has been materially assisted by and 

has in its turn, fostered the managing agency system; and 

(d) the absence of institutions like Scyds ” and *' Duns ” for supplying 

ii^formation about the fmaiiciai standing of bc^rrowers. 

Cash Credits. Overdrafts and Loans. 

• • 

Cash credits — Advances b^ Indian Banks, generally take the following 
three forms, i.e,, cash credits, overdrafts and loans. A cash credit is An 
aiT’angcme4t by which a banker allows his customer to borrow money up to 
a certain limit against either J)ond of credit by one or more sureties, or 
certain other seffufities; see Apf^endix A, Form No. 29, pos\ This is the 
most favourite mode qf iSinrowing by large ^ commercial and industrial 
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concerns in India, on account of the advantage that a customer need not 
borrow at once, the whole of the amount he is likely' to require, but can 
draw such amounts as and when required. He can put back any surplus 
amount wliich he may find with him for the time being. The banker granting 
cash credit and overdraft facilities has to estimate the amount of his 
customers' requirements and in case the actual drawings fall much below 
liis estimate he may lose intefest on the funds remaining idle. In order to 
minimise such losses, generally,* ll^inkcr's cash credit agreements provide a 
'‘half or quarter, interest clause," according to which the customer has to 
pay interest or at least on half, or quarter, of tlie-amomit of cash credit 
allowed to him, o\en when he does *^0! ust? that amofmt. Although, in 
practice, clean loans on personal credit of an individual of undoubted means 
and character, turn out to be just as safe and satisfactory as any other, yet 
an Indian banker partly due to his innate conservatism a^id pavtly 011 account 
of the tradition established by the old Presidency Banks, insists on having 
paper with at least twQ names as security fqr his advances, as a clean 
advance on a single name promissory note unsecured by collateral, is looked 
upon by him as less secure. • ' t • 

r 

OvEKDKAFTS — Whoii a Customer requires temf)orary accommodation^ he 
may be allowed to overdraw his current account, u sually against collateral 
securit ies. From'TIie customer's point of view this arrangcniHrt like the 
casITcfcdit is advantageous as he is required to p ay interest on the ‘amount 
actualhv used by him. The essentia l differen ce^ between a cash credit and 
an overdraft, is, that the laltgr is supposed to be a form of bank credit to 
be made use of occa^Jionally; whereas the form^jr is used for long terms by 
commercial and industrial concerns doing regular business. 

Documents to provide (^ontinuing i^.cuRiTV— Documents taken to 
secure cash credit and overdrafts should provide for continuing security, i.e., 
the security should not diminish- or lapse in case the account is reduced 
or brought in credit. Otherwise the documents would not cover any 
subsequent debit entries in tlie account. It is particularly necessary in case 
of accounts guaranteed by third parties. ^ 

Loans — Wliena banker makes an advance in a lump sum which cannot 
be paid wholly or partially witji permission to its siibscupicnt withdrawal it 
is called a loan. If ‘che customer repays the same cither wholly or partially 
and wishes to have subsequent accornmodatiofi, tlie latter will be treated as 
a separate transaction to be entered into if the bank agrees to do so anil 
subject to such terms as tlie bank may like to impose. Thus the bank does 
not suffer any loss of interest as a result of carrying excessive cash which 
is necessary in the case of cash credits and overdrafts. Loan accounts are 
said to have a lower operating cost than cash credits and overdrafts because 
of the larger number of liperations in the case of the latter as compared to 
the former and consequently a lower rate of inteiest on loai^s appears to be 
justifiable than in the case of overdrafts and cash credits. 



CHAPTER IX 

EMPLOYMENT OF FUNDS (continued) 

Unsecured and Secured Loans. 

The Indian Company Law requires that f he advances made by a registered 
company including a banR, should be classified as secured and unsecured and 
shown separately in its balance sheet. The bulk of the lo*ans, granted by 
banks in India, is \g5iic‘rally ‘FcCured J;)y the tangible security of valuable 
collaterals such as ?bonds, shares and merchandise deposited either in the 
bank's godowns, or in the godowns of the borrower under letters of 
l^ypotbeciition ^and Jmmovfiable property, but occasionally loans are granted 
c\xn without a*ny security. We shall first dispose of the unsecured loans. 

Unsfxured loans — An jmsecured loan is one •for which the banker has 
to rely upon the personal security of the borrower. The chief basis of such 
transact;ions is the persanal credit of the custom*cr. It is, therefore, 
necessary to state briedy the meaning and basis' of credit and to indicate 
thavprincipal points wliich should be remembered in determining the credit 
of a customer. 

• 

I hg word ‘‘credit," ^s used in ordinary parlance and as used in scientific 
books, has different meanings. Various definitions of the term given in 
text books differ, chiefly on account of the difference in the emphasis which 
dUterent writers lay on Hie one or the other of <hc elements in the 
conception of that term. • • 

"In its simplest form," *says Professor Laughlin (The Principles of 
Money by J. C. Laughlin, p. 72), “it (creefit) is 5 transfer of commodities 
involving the return of an equivalent at a injure time." 

Kiucs defines credit as iin ^“Exchange in which one party renders a 
service in the preseftt while the return made by another falls in "the future." 
This deJjriTtion wa5 criticized by Nasse, as it lays too much emphasis on the 
tdernent of ^itiiritjL According to his own definition, “Credit is the conlidencc 
felt in the future solvency of a person, which enables him to obtain the pro- 
perty of others for usc^ as a loan, or for consumption."* Maclcod speaks 8f 
credit its "the p?esent right to^a future payment.^' 

Credit transaction distinouistied from cash transaction — The 
origin of the word “credit" is **Credere,*' to belidve, to trust, to have con- 
fidence or faith in. In its popular usage, however, credit implies the power 
of a person to induce others to part with their goods and services in return 
for a promise, express or jimpUed, to perform some act in the future, usually 
a payment in cash or kind. For example, if one Mr. Dastur is able to 
persuade Mes.sj;s. Bhido, Aptc & Co. to let him have certain goods woVth 
Rs. 500 to be paid for after three months, the transaction will be regarded 
as a credit transaction. On the other hand, if the goods are given in 
exchange fot ca^, the transaction is known as a cash one. The chief 
difference between these two transactions is that in the first case there .is 
the time element, that is, the purchase of the goods and the payment for 
the same ate separated by time, which is not so in the case of the second 
transaction. Similarly, ih the ^a^ of money loans, the receipt of the money 
by the borrower and its repayjnent are separated by time. But “futurity" 
alone does not explain Hie existence of credit. ■Credit is given because the 
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lender has confidence in llie borrower's ability and isiilluigness to repay 
the loan. On tlie otlicr hand, credit does not exist because of confidence 
alone: present goods and services are given on the basis of an expected 
future return. The creditor will part with the power to obtain goods* and 
services in the present, only because he knows that the borrowei; has a- 
certain amount of caj)ital, whioh is capable of being put to ])rodcictiyo use 
and thus enable the borrower to lYturii the loan at a future date, or to which, 
in the last resort, the creditor can turn witli a vieV to recover his dues, 
either by entering into tlie possession of the proj^erty, or using it, or selling it. 

Jkvsis CKEKiT — As regards Hi** reasoil wliy one j^erson agrees to 
extend crotlit to another, there is hardly any unanimity of opifiion. It is 
generally belie\’cd that confidence is the basis of all credit transa(;*tions. li 
those wlio grant credit, have no contideiice in the willingness rand ability of 
the borrower to repay the loan at maturity, they would never think ol 
granting these loans exegnt, perhaps, on persoiujl or philanthropic grounds. 
No banker would willingly give a Iban, unless he has sufficient confidence 
in the borrower that if will not be nocessaiy to se/'k the hel]) of a la\v, court 
for its recovery. It should, however, bo ;\skcd,^ “Wliat is the basis of 
confidence?” To ahswer lliis question is to answer the question as to >he 
basis ot credit. The fundameiital jninciplcs iii)on which credit is geiierall\- 
based, are character, capacity and capital, which are known as the three 
(.'s of credit: instead of the three ('\s some authois ilficntion the thfee R’s, 
i.e., relialiility, resiionsibility »nd resources. It will be apparent that these 
factors are not quite unrcLitcil. A person whose character and capacity are 
good, is likely to have some capital as well. 


t haracter is the greatest s’ligle asset any individual can 
have. The character of thp bortiower indicates his intention to repay the 
loan, whereas his capacity and capital are the factors upon which depends 
Ins ability to repay the money*, allvaiiced. If a pcrsoiTs integrity is known 
to be questionable: the banker will avoid him, even when he wants accom- 
modation against a collateral security, because it mav^later- on transpire 
tliat his title to the security deposited is defective in one respect ov iinother 
whicli (kfoct may not be apparent from the ordinary examination of the 
documents; 'or he may turn out be a holder ci the security in his fiduciai v 
capacity. Ihis appiujs paiticuLWy to cases in which the banker takes onlV 
an eqintaliic cliarge. E\'cr; wiien the banker acquires a Jegal title* to llic 
security dcpor^ited with him, his position, •though quite strong, is Miot 
absolutely unassailable, as sometimes, after ailvancing money against a legal 
rnortgago of a inoperty, he may find to his detriment that its owner has 
ahca.dy cxeciued a long lease at a low leiit. The banker has to be veiv 

rnrOTMl with fl-.o /-II i 


onH-m ;Tn through from beginning to 

Ai ']'•'> "ill help to m.'ike the |)0'>ilion clear (Bank 

Administration, by James B. Tiant (fir-jt edition), pp. 189 - 191 ):--. 

♦n fc-./w!sibiiay. An apiiycfitly fcspca.iiilc man applies 

tohisbank fora loan. As the bank was%oU.repared to grant him the 
oan applied foi withcut a guarantee, he was dsked to obtain the signature 
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of a friend known tp the bank on the promissory note. On the maturity of 
the loan, the borrower applied to the bank for its renewal. On being told 
that the loan would be renewed only upon his obtaining the consent of the 
surety, he immediately slated that the surety would either have to consent 
jLo lliej-cnewal of the note or pay it himself. He was put down as a poor 
credit risW, as he failed to appreciate the kindness of his friend and was 
apparently indilferent to the inconvenience to which lie might put the party. 

He lacked sense of rcspolisibility. 

An honest gambler. A well-dressed man enters a bank-manager's office 
and asks for a loan. He suci^eeds in«blaining only a small amount. When 
he is gone, ^hc manager, in the course of conversation with another customer, 
comes to know that the man is a gambler with a line reputation for honesty 
so common in Jthat Vade. •ihe loan being a small one, the risk is not great. 
But usually no banker would extend credit to a gambler, except, perhaps, 
when it is adequately protected by collateral sccurUy. 

Dishonest ciislomer. A man, notorious for dis^^oncsty and frequent 
icpud4jvtion of his debts, •whenever possible, applies for a loan. He offers 
collateral security, but tl'e application is turned dot\m because of his Jack of 
int'Cgrity and responsibility. Banks will have nothing to d5 with such 
customers, even when they oljcr adequate collaterals for securing their loans. 

Capacity and capital — In conclusion, it may bo stated that some 
people bcli(ivc that a man of character is more credit-worthy than a man of 
property with all its uncertainties and with all the attendant evils like false 
valuation, mis-representation ancT other mal-practices.® With the impersonal 
relationship that has comti to exist in motlern Urge scale business the 
importance of the other two C/s*~ capacity and capital- has increased a* great 
deal. ^Thc former is closely connected with the success or failiife of a 
business. If the customer has no insight into the j)articular business, for 
which lie wants to borrow funds from the*lx«nker, there arc greater chances 
of loss than of “profit" to the banker. For instance, ff a person engages 
himself in the IJfisincss of imj/orted provisions and if he •is not much 
acquainted with The line, he may suffer losses owing to the deterioration 
of some goods, e.g., chocolates, in summer. The possession of the third 
C— capital — by the person applying for accommodation, is due to the fact 
that there cannot be jany absolute certaint]^ about the* success of a business 
and in'ease thcnc is a lo.ss, tlie rustomer’s capitaUshould enable him to meet'^ 
the^o.ss without shifting it to Iiis creditors. It must, however, be mentioned 
that the extent of consideration wdiich the tlirec.C's deserve at the hands of 
a lending banker, varies with different customers. For example, if i\ 
customer is in jiosscssion of any two of the thu'c C's to a sufliciciit degree 
and is deficicait to a small (ixtent as regards the third, the banker may not 
mind extending credit tD him. 

Ckkdit agknciks- The next (incstion to be considered, is, hoV a 
banker is to oBtain the necessary information regarding these three funda- 
mentals of credit. No doubt, bankers have to make inquiries from those of 
their custonKirs #nd other persons likely to have had dealings with the party 
whose credit is to be inquired into, as W'cll as from credit information bure^eux 
wherever \\icy exist. Seyds in Englalid, and Duns and Brad.'^trects in the 
I'nited Stutcs of America serve as good examples in this respect. The last 
two named liav<j^ yn account of their operations extending over a number of 
years, collected considerable iJiformation about business houses in North 
America and have bceik puLlishing, twice a year, reference ’ books’ giving 
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information regarding the credit of concerns even in comparatively small 
towns. In addition to the publication of these reference books, they send 
complete reports about business concerns to their subscribers and these 
reports give information regarding the following points: — 

{a) History of the business concern. 

(6) Ownership and clia®ges in the same. 

((’) Digest of statements assets and liabilities. 

((/) Result of investigations in the trade. 

(c) Fire 'records. 

AnsKNCK OF CREDIT AGicxciES Ilf lNi)i*v-<-In India, such agencies ha\e 
not yet come into existence, but tliere is no doubt that, with the develop- 
ment of credit, the held for this kind of work is bound to expand and sncli 
agencies will grow uj), in the n^ar future, in jfpite of^the fact that there 
arc certain inherent difficulties in the way of this kind of work in India. 
For instance, owing to their illiteracy', alaigc majority of the people are 
reluctant to give information about their linaifcial position. Handicapped 
as they' are, individual banks in India at present, generally maintain s])ecial 
departments for collectijig infoimation regarding the financial position of 
tlieir customers. such information is cbllcctt^d by banks through thud 

parties, it cannot always be entirely relied upon, as the j^erson or pensons 
through whom it is collected, may, innocently or as it sometimes happens, 
intentionally, give either too rosy or too gloomy a picture of the financial 
position of ihe party concciiii^fl. An Indian system of credit agemcies, suited 
to Indian needs and conforming to Indian customs, is the need of the 
moment. 

Examination or accounts — Whin a bank is ap])roached for credit 
facilities by persons or firms who happen t()< he its customers, an (‘xaniina- 
tion otlheir accounts ancLpast «tlealings will be very helpful. For instance. 
<i careful examination of the accounts of the person a])p]3T‘ng for accom- 
modation, will show, whcthei' (fr not, he is overtracling (Ji* is otherwise 
undeserving of the* accommodation lie asks -of the hanker. Similarly, it the 
bills cliscouiAcd for him havo absays been dnly Iu)noiin;d*’it will <oiiiit as a 
point in bis favour. * ' ^ 

Other sources— Bosido the abovernentioned sources of information, 
The credit department of a b^nk has to sfrutiiiize ck.sely the newspaper 
columns, cuttings from wbicli an; taken and kept in .the "respective lilcs of 
their customers. It is the duty ol the rredi/ department ‘l)f a b.ink, not 
only to collect nich information, but also to lecord it in a handy and easily 
intelligible form. The crcc'it department of a well mganized modern bank 
in the I'nited .State,; of America, supplies such information, not onlv to the 
officers of the bank, but sometimes also to its customers without making any 
charge therefor. In ailditirm to this, a customer of a I)ank requiring 
.o'commodation from it, is, gciKually, a-ked to gfvc certain information 
n-garding the nature of the business and the purpose for which the accom- 
modation is required, as well as the period for which it is rT'qnired. The 
hanker should further ascertain whether the accommodation required is by 
way of a loan, an overdraft, or discounting facilities (see Awpendix A Form 
Nos. 21 and 22, poxl). * • 

PREI'EREXCE TCi rHOSE RKr^CIRItv'ti Af COMMODATtON FOR (lENUlNl*; 
BUSINESS — A commercial bank may not like to grant a loan Sor a long 
period. No hard and fast rules regarding tiic purposes for which loans 
should be sanctioned, c<in be laid down, as irtnay be necessary to discriminate 
more aT one "time than at ^notlicr. Howcv<irJ wh<yi the money-market is 
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tight, preference should be given to those customers who require accommoda- 
tion for genuine business requirements over those who require it merely for 
speculative purposes. Similarly, when a customer is living beyond his means, 
it is not proper for a banker to encourage his customer’s extravagance. 

• Tq, ASK FOR COPIES OF BALANCE SHEETS AND PROFIT AND LOSS 
AccoUNTSHf-^Another important source of credit information to a banker is the 
copies of the customer’s balance sheets and profit and loss accounts for the last 
few years, or a statement of his assets and liabilities, which^ should be, as 
far as possible, certified by a competent and reliable accountant. This 1 is 
possible only in case of trading buston^ers and is very nec^sary as it tends 
to reduce tluc risks of bad debts to the banker. Indian borrowers are generally 
reluctant to divulge tlieir financial position readily to their bankers; but, if 
bankers insist on th^ir customers submitting copies of their balance sheets 
and profit andlloss accounts along with their loan applications, they will 
have no difficulty in obtaining the necessary inform^ation from the latter. 

Examination of Statements; General Considerations. 

The following general flints regarding the analysis of financial statements 
wiU, we trust, be found u'^sful:-- 

• 

Nature of the business — In the first place the banker should ascer- 
tain the nature of the trade or business — retail, wholesale or manufacturing — 
of the applicant for loan. This is necessary in order to consider the various 
items of the statement. 

A recent statement — Secondly, the statement should relate to a fairly 
rdeent period as a stateinenl showing the customer’s position in some earlier 
years may not correctly reflect the true state of atfairs'at the time the jMJrson 
applies for accommodation. It*is also desirable to see that the st^cment 
does not refer to a period whefi merchants, in thef particular trade to which 
the borrower belongs, have their indebtedr^ss at its lowest point. Moreover, 
the information given in the statement shoulcl be verified, ^s far as possible, 
by independent inmiiries, particularly when the same has not been duly 
audited b^^ a relialnc firm of auditors. * 

DiTthcrentiation of liouid and other assets — Thirdly, the statement 
should differentiate between the assets, which are of a liquid nature and those 
which arc more or less fixed. Among the li^piid assets, may be mention^ 
cash iu hand, c^sh wifli bankers, bills rereivable, shares and bonds, and 
merchandise, raw, finished oi'*in the process ot manufacture. Similarly, 
liabilities should be distinguished, as short-term ones or long-term ones. 
Among the former are acceptances and amounts*due to trade creditors and 
banks. Lands, buildings, plant and goodw'ill are some of the principal items 
of fixed assets, while mortgages and debentures are the chief amongst long- 
term liabilities. • 

Liquid assets to be sufficient to meet short-term liabilities — • 
Fourthly, in examining a statement, the banker must see whether or not t\y& 
would-be borrower can meet his current or short-term liabilities with the help 
of his quick.or liquid assets. It is necessary to do so, because the continuation 
of the busifiess may depend largely upon meeting the short-term liabilities 
as they mature. For instance, if a • businessman is unable to honour fiis 
acceptances, his credit may suffer so much that he may ^have to close his 
business, although his fi;ced a^ets may be sufficient to meet all his liabilities. 
Bankers are usifcfly satisfied if the liquid assets and short-term liabilities 
bear a ratio of at least § to*h , 
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DlFFKRlCNrK IN TIIK BOOK VALUE AND REALIZATION VALUE OF ASSETS — 
Fifthly, it must he borne in mind that the nature of the assets given in the 
statement is ordinarily expressed to sliow their worth to the trader for use in 
a going concern. The hanker should remember that normally they will-fetch 
much less in case of a lixed sale. 

Cash — We shall now deal « separated v \vith the principal items of the 
statement and comment ni)on thi^m. One of the chief items, on the .Ts’set side 
of the statement of a bonower, is the cash in hand and at the bankers. In 
examining tlie amount sliown as cash in hand the banker should .see that it 
does not include 1 (). T.’s of the proprietor or-tho manager. While auditing 
the accounts of a small bank whicli closed its doors during the b/jnking crisis 
of 1913, the present author found, on examining the petty cash ])ook of the 
bank, that GO t(^ 80^^ of the cash in hand, shown in the cashbook, was 
represented by the I. O. U.'s of the managing director of the bank, \siich 
a practice on the part of a borrower, should be discouraged. The banker 
should also see that tiio amount of.cash in hand, at the time of tlie pre])ara- 
tion of the statement of a com])any is not unduly inllatcd on account of the 
pending ]'a\Tnent of the dividend tU‘cIared. ' ' , ^ . 

Bills .Ri:ci:iVA*3Lr:— As regards bills receivable, the banker should ascer- 
tain, whether or not, the 3 ' are strict trade bills received from customers 
to whom goods have been sold. Taking into considenition the usage of the 
trade in which thti borrower is engaged, the banker .should see that tjicy are 
neither for unduly large amounts, nor for unusually long periods. Generally, 
a commercial bank is not prepared to lead money against bills for long 
periods, as, on accourfc of their slow maturity, they are not considered as 
good^securit\L • « 

Book debts and accounts receivable- -In examining the item ol 
book debts and accounts re/:civaklc, the banker has to satisfy himself, whether 
having regard to the business clone, they are not unduly large, as sorne of thcni 
may not be recoverable. Tluj nhturc of the debts sliouhl be ascertainccl 
whether there are any big debts that havi* lieen outstanding for a long time. 
By looking Into some of thc'sc accounts, he can also find oAt whether tlmy are 
goc;d. or bad. It is also desirable to impiire whether tlic‘ap})licant for loan 
allows his customers to run their accounts on loiigfT than the usual i)eriod 
fpr his p.u'ticular tnichi. 'I'Jic customer should be asked to sign a statement 
that sutticieiit provision has been made for doubtful debts. 

Stock in tradic — As rc^Mrds the stock, it jnay not he fmsible always to 
get the inventory in ule and its value estimateerby an iiidepcndciit and reliable 
valuer, and, tlierefurc, thy bank may, generally, have to rely upon the 
borrower's valuation. However, in such a case, the latter should be required 
to state that on unsaleable and deteriorated goods have been taken into 
account and the valuation has been made according to the cost, or the market 
]jrice, whichever was lower at tile time of the clo.-.>ng of the accounts! Ol 
course,' the banker's acceptance of the vahiatii.a by'tlie borrower will also' 
depend upon the natiue of tlie business, the relation of the stock to the sales 
etc. The banker ^liould also sec that the stock carriiid is not in excess of the 
requirements of the concern and docs not comprise of a lu^gc uroportion of 
deadstock. • ^ 

Stock exchange sFa.URUTEs— A s. regards tiic stock exchange securities 
held by the applicant for loan, the banker should try to find oiiftlie object 
with which they an* carried as an asset, y the j)orrowcr has invested in 
securities, funds which he cannot prolitirfjly use in his^oftm business his 
credit position is strengthened, but, on the oth^Mtanc^, if the securities happen 
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•to be of a speculative nature, tlje banker should regard them with some 
suspicion. As the latest market prices of such securities arc available without 
any difficulty, the banker can easily ascertain their market value. However, 
this docs not apply to all kinds of shares and stocks. For instance, the shares 
•f several companies, floated in the last few years, are not easily 
saleable aRd the quotations, which .appear against them in financial and 
other papers, being merely nominal, cannot be relied upon. Moreover, the 
banker has to see whctlier the shares, held by the customer, arc fully or 
partly paid-up, because, in the latter case, they carry a furflier liability. 

Fixed ^ssets — Tn the case of fixcTl assets, the bankei* should ascertain 
whether the land and buildings owned by the borrower arc not subject to 
any incidt.ntal charges sucli^as costs of up-kcep, rates, taxes, etc. He has 
also to satisfy himsetf that the buildings are in good repair and adequately 
insured against fiie, deluge and earth(piakc. ITc should not only lake into 
account the current value of /.he property^ but should also have due regard 
to its prospective value. In the case of plant and m^ichiiicry, the banker 
has to* see that they are* in a good condition. He should find out the 
policy adopted by the aj'plicarxt regarding the pfoper ju'ovision for the 
depreciation of such assets, so that, in case the building has tt) be pulled 
down, or the plant to be ^replaced, there should cither be sufficient 
reserve ^ivailable for the^puriiose, or the book values of such assets should 

be brought down so low as not to affect the position of the concern. 

• 1 1* 

SuNDuy ASSETS— There ^may be certain sundry assets such as leaseholds, 
goodwill, patents, trade-marj<s, etc., whose values fliould, generally, be 
ingored l)y the banker, as, in tlu^ case of a liqilidatiort of the Inisincss^tliey 
are not likely to fetch any price! It is to be noted that the banker has to 
take into account the break-up value of fixed and other assets, when* consi- 
dering applications for loans. 

Liabilities* 

On the liabilit^ics side th<' banker should fust sec whctlier the capital is 
large eiK)U*gli for the nature and tuniovor of the business. If the capital is 
inadecpiate The business will be hampered. As already slated it is not the 
function of a bank to supply fixed capital to^an industry because commercial 
banks l^eop thch assess in a liquid form as far as possible. * 

AcrETi ANTES — Secondly tlic banker slioiild Satisfy lumself that all the 
acceptances are for goods received. In the ordinary course ot business, 
merchants accept bills drawn by jicrsons from whom they purchase goods. 
If the ajiplicaiit for accommodation accepts bills, drawn b^^ persons other than 
those from wliom he has purchased goods, or tc' whom he is indebted, the 
fact will stand as a point* against him. The bills payable register give s the 
details regarding the names of the drawers, amounts of the bills, and the 
respective date^ of their maturity. Although, in order to 1 e sure about the 
total liability und( r the heading, it may be nccessaiy^ to communicate witA 
the trade cr^dit«rs, generally the banker will be satisfied with enquiries 
through brokers. • 

Accounts Payable — As book dtbts or accounts receivable represoVit 
goods sold* on credit, the item of accounts payable represents goods bought 
on credit, for wjfijh neither payment has been made nor acceptance has 
been given. , This item can l^c clictkcd by a reference to the invoices received. 
It is desirable, that, conaiderifig the usage of the^ trade in which the applicant 
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for accommodation is engaged, these accounts should not be overdue; other- 
wise, it will clearly betray liis inability to pay his debts on due dates. The 
amount under this heading should not be unreasonably large either. For 
example, if a concern sells goods worth Rs. 50,000 per month, its purcliases 
should ordinarily be of less than that amount; and, if the credit •term in 
that particular trade is one month, it should not owe more than tPie amount 
of its montlily purchases. In case a liberal cash dij^count is allowed in the 
trade and is taken adv’antagc of, the amount of such accounts should 
represent invoices which have not been properly checked, or for which the 
period allowed fc- the claiming of discounrhas not expired. It is also 
desirable that, if a concern raises money by acceptances and other forms of 
borrowings, it should not owe large amounts under this heading. 

Other liabilities — When the concern applying foi a loan is not bank- 
ing with any other bank, the amount and the terms of the loan taken from 
the banker will be known to him. Similarly, the concern may owe money for 
taxes accrued but not paid and for unpaid salaries and wages. Sometimes, 
these amounts are ci source* of great anxiety tc those responsible for the 
management of a conceifi. 

Profit AND loss account — In addition to the statement of assets and 
liabilities, the banker should examine carefully *thc profit and loss accounts 
for the preceding few years, as it will show, whetlu»r or not, the business is 
a paying one. He should not only satisfy himself that all the expenses, 
chargeable to the profit and loss account, have been deducted before arriving 
at the figures of net profits, but also, that* suftictent amounts have been sol 
aside for the depreciation o« certain assets sudi as plant and machinery, 
builefings, motor cars, furniture, etc., which* need replacement after expiry 
of ccrt!lin periods and for yayniont of income-tax, etc. He has to take care, 
that the profits shown are real <ind not fictitious. 

The following financial stTitcments and our comments upon them may 
interest the reader, as illustrative of the gerlcral priiiciplcf stated above. 

Traders- 

, I 

Individual. 

• . • A 


T.iai JLii 1 ):'^. 

• 

• 

rs. 

• 

• 

Ks. 


Ks. 

Hills accepted 

ri.nuo 

r.and and building 

6,000 

Hand overdraft 

2.0U() 

Stock 111 ti.idc^ 

8,000 

(Hher liabilities 

.T.OUU 

Hook fli l»t ; . . 

8,000 

• 

Capital 

8,000 

10,000 

(\ish 

• 

c 

• 

2,000 

• 

24,000 

• 

24,000 


A's balance-sheet shows that the net value of his business is Rs. 16,000 
he can pay every debt that he owes an^ j>till retain tbaisum, or, to put 
it differently, he can pay his creditors 48 annas jicr rupee, provided his assets 
realize' their book values. • • • 
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• B 


, Liabii.ities. 


Assets. 


IS 

Dills accepted 

Its. 

20,000 

Warehouse and fixtures 

Rs. 

7,000 

Dank overdraft . . . . , 

Other creditors 

11,000 

.'1.000 

• 

Stock in trade 

o 

63,000 

Capital 

.'D,«00 

16 000 

Book debts 

• Cash T 

8,000 

2,000 

r.iability on bills (Tisconnted 

50.000 

t 

10.000 


50,000 


Statements of A & B compared — In comparing the two specimen 
statements given above, wc find that while capital^ is identical with that 

of B, ^hc latter's stock is more than four times as big as that of the former. 
Should Z?'s stock depreciate by 25 %, his capital ^ill be reduced to half. 
TIkj item of fixtures will noi realize a large sum. However, if all of his 
assets realize their book values, he can pay nearly 24 annas per rupee of 
his liabilities. Another weak point of the second statement is that the ratio 
of the liquid assets to tfie short-term liabilities is comparatively small. In 
^’s statement, the amount of his acceptances afidbank overdraft is Rs. 5,000 
agp-inst which he has Rs. 2,000 as n^ash and his stock aijd book debts amount 
to Rs. 16,000, or more than five times the aniom^t of aglditional cash required 
by’ him to meet his quick liabilUies, whereas B has book debts and goods 
worth Rs. 41,000 as against 29,000 of additional cash, which will be 
required to meet the liabilities maturing at an early date. 

• • 

It appears, therefore, that B's position compares quite unfavourably with 
that of A- In order^o enable the reader to visualize the w’orking qf a banker's 
brain, whiJe considering loan applications, we give below some examples of 
ty’’pical borrowers ; see Banker's Tests" by Francis R. Stead. 


Industrial coNcf:RNs. 

The Amrit Spinning and Weaving Mills. 


Application for continuance of Rs. 15,00,000 limit unsecured ; and 
Rs. 7,50,000 discounts. 


Liabilities. 

• 


Assets. 

• 



Rs. 


Rs. 

Paid up Capita? 


75,0P,000 

Land and building . . 

3,50,000 

Bank overdraft: 


12,00,000 

Plant and machinery 

44,50,000 

Cash Credits . , 


4,50,000 « 

Stores . . 

3,00,000 

Trade creditcAs 

Reserve Fund 

Profit and Loss ^ ^ 


9,75,000 

Cloth and Yarn 

39,00,000 

• 

5,25,000 

3,y5,yoo 

Book debts 

20,25,000 

• 

• 


: • — . 

1.10,25,000 
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The miJJ is an old, well-established and thoroughly , up-to-date concern 
which has recently been equipped to manufacture fabrics with cotton and 
artificial silkyarns in combination. It has a good market for its specialities, jmd 
its inaiiiifactures arc well known in the cloth market, ft maintains fair profits 
r\ en in bad times. It buys its cotton through its brokers on the IJpmbay 
("olton Exchange. The manag^^ment is .all Indian, aiul the Swadrshi move- 
ment will ensure a good demand /or its mamifactures. 

The facilities asked for will be readily granted.'' 

11 

Firms. 

Messrs. Bnsc Byoihers, Clolh Merchants. 

This firm has a]^plied for the continuance of the unsecured loan of 
Ks. 75,000. vSoine two j’ears hac k, a new p.irtner, who brought in l^s. 90,000, 
was taken in the business, which wi.s llien in want of more capital. The loan 
was not .acknowledged by the new linn and the old .'ccoiint was continued 
. 1 ^ there was no changi" .m tla' n.ime (d the hrm. ' 'I'he balance sheet shows 
that tiic business is •declining. 

The banker will be well advised to rcquiixy(ho debt to be renewed on the 
ni-w firm’s guarantee. Olherwisi', in case of b.inkrnj)tcy of the Jirnij ho will 
not be able to jmjceed against the .separate estate of tlie new partner. If tlie 
new linn is not pre]Mred tef guarantee tli(‘ indebtedness of the old firm, 
advances shotild be reA'alled. 

Ill 

« 

' , ^Companies. .. 

fhe Eastcr^n Tradini Co., hid. 

The company ‘wants <i loan of K<. 75,ij00 secured l)v llui guarantee of 
its managing diiector. The concern is ;in old (.iistomer ?if the bank audits 
turnover is large. It has only recently been registered’ as a joint stock 
company with a ]\iid-up c<ipital of Rs. 60,000. Its total assets ace v.ihiod at 
Ks. 2.25,o00, comprised largely qf properties, 'more or less mortgaged. 

Tlii^ is a case foV due consideration, in which oliaiacter and I:|usincss 
ability will count ; supposing ih<‘ b.anker is perfectly sati^fied^’on these points, 
it is a risk that might bi; hazarded. As so much de]K‘nds on management, 
however, the managing dii eotor might W(dl l)e asked to in.siire his life to some 
extent and hxige the policy with the bank. No doubt, by itself, life insurance 
does not offer much se.-nirity, .is iis value CMiitingcmt upon payment of future 
premia, still the banker may accommodate the company, after duly .asccrt.'iin- 
ing the extent to which tlic pro|.«‘rties of the company, as well as the private 
TTi(**ans oi its managing director .are encumbered. 

Collieries. 

Some general remarks — Mining in collieries is, gemjraliy, liable to a 
royalty at .a fi.xcd r.ate per ton on the coal extracted, sui)ject to vi minimum 
aiTnual payment. If in any year, payment is made in respect of coal not 
won, the excess charge can be refunded in the. succeeding ye.ars, Jn case the 
minimum is suflicienti / exceeded. The question of,^minimuni payment may 
assume seriousness in bad times. A certain' percentage lufs‘to be written off 
the plant and machincr}' every year to accun^u4aie tj,s reserve to be used for 
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their replacement. Even in the case of collieries, free from rates or charges, as the 
asset is a wasting one, it is necessary to create a special redemption fund 
against the time when the coal will be exhausted. Wagons purchased on 
hire’, instalment, or the deferred payment system, remain the property of the 
•seller untill all instalments are paid. Throughout their life, which is limited, 
frequcuit expenditure on repairs is necessary.* 

I • 

Messrs, Maker jre ct- Co., Coal Miners.^ 

Application for Rs. 75,000, in addition to their old loan of Rs. 3,75,000, 


against hrst debenture charge. 

m i 

Ltahtlities. 

j 

Assets. 


i— 1 

■j) 

V 

• 

Rs. 

Paitl-iipTTnpital 

• 9,00,000 

Leases and Dj^volopnients , 

0,00,000 

Hank Overdraft 

:h7.s,ooo 

Loose plant etc. ... 

5,25,000 

• 


Wagons . . . . .*. 

2,25,000 

Other creditors 

4,50,000 

Stork . . 

2.25,000 


• 

Book Debts . . 

3,75.000 

Keserve# , . . . •. 

3,00.000 

Prolit and loss a/c 

75,000 

• 

20,25,000 

f > 

20,25,000 


. ! 

m 



This lirm appears to be doing badly, and* has n® reasonable chances of 
meeting its liabilities. It is no^ a good risk. If it cannot find a satisfactory 
surety to guarantee the loan, applied for, the application should bc*refused, 
although it is an old customer. 

II • • 


• The Bengal Colliery Company Ltd. • 

Application for continuation of Rs. 15,00,000 limit against first debenture 
charge. 


• 

• 

• 

1 , Assets. 

P.iid-up Capital 
Bank 

Creditors 

Reserve . . 

I’rolit and loss .. 

• 


Rs. 

45,00.000 

10,50,000 

9,00.000 

(5.00,000 

4,50,000 

• 

Property (frechoVl) 
Cottages (freehold) 
Wagons . . 

Less amount re- 
maining to be 
paid 

10,50,000 

4,50,000 

Rs. 

52,50,000 

4,50,000 



• 

Stock 

Book debts 

6.00.000 

6,00,000 

4.50.000 

7.50.000 



75,00,000 • 



75,00,1)00 


The positit jpQ of this company appears to be quite sound and the applica- 
. tion for loan may be granted proVided the colliery is not by any means fully 
worked. It may be desirawe, however, in .this cage, to ascertain also. 


15 
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whether the wagons wore purchased on .the hire-purchase system, as the 
wagons purchased on the hire-purchase basis remain, as has been said already, 
the property of the vendor, untill all instalments are paid. 


Contractors. 

I 

Mt <$rs, Yonr Co., Constructional Contractors, 

Application for Ns. 15,000, in additioi] to old limit of Rs. 45,000 un- 
secured and discfaints Rs. 30,000. • 

I 

T.t Mur.iTir'-. .Assets 





Rs. 

Bank 

.so.(5oo 

Book flcbts 

60,000 



\\*nrk 1 11 lli'o^jrc* 

. . ,2,2.S,000 

Sur pill's 

5, lU.OOu 

Stock 

..* 1, SO, 000 



Prcn'imcs * 

75.000 



Plant and Machinery 

1.05, ('00 


G, 


6,15,000 


The applicants arc kno\^n to be employed by people of good repute who 
arc old customers of*thc bank. ‘ • # 

,Ii the assets and* liabililics statements for the last three or four years 
show Jhat the prolits arc satisfactory, the risk is worth taking. 

II 


The Building and Constructional Company, Ltd, 


Li.mum I ii:<. 

A*ShTS. 

• 

• 

* 

Paicl-np C‘a])it.il .*. 

Debenture 

Bank 

Crc«.lilors 

il.. 

7,5o,00o 
. .• 4,5').O00 

1.5i»,0oO 

. . 75,000 

« 

I^remisfs • . . ^ . 

Plant.and Machinery . . 
Sti)ck 

Work in Bropn"^'. 

Ketcnlion moneys 

Bookdtbts 

(iood-will 

J Tolii and -oss, .. 

• 

Rs. 

.. *3,75,000 
3,00,000 
1, *20, 000 
1,80,000 

1.50.000 
75,000 
75 000 

1.50.000 


14, 25,0(J0 


14,25.000 


At present the bank holds a sound guarantee for Rs. 1,50,000, but the 
guarantor has recently died and the bank is ^sked to release his* estate, taking 
instead a charge on the retention-moneys, which from tlie banl^er's point of 
view, are a very undesirable form of Security. They arc, of course, subject 
to the satisfactory execution of the relative work and defects may not be 
apparent for some time. They arc also sul^eot to equities The bank should- 
not comply with the request, especially m viqjiv of the debenture issue andi 
adverse balance on profit aivi loss account. • * 
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Commission Agents. 

Messrs. Malhotra Bros., Corn Brokers. 

• Application for Rs. 15,00,000 against hypothecations with 15% margin, 
toinclud(^ confirmed documentary credits; trust facilities up to Rs. 3,75,000; ' 
and Rs. 7,50i000 discounts. They act as brokej-s to some extent, but they 
are also merchants on their own account. No balance sheet is produced, 
but they state their surplfts to be Rs. 6,00,000. They have accounts with 
other ^b^ks as well. They had previously a small account wfth the bank, 
but they now approach it for •incrcj^ed facilities. Rccjjntly, however, 
irregularities l\ave been detected in their discounts. It is fairly obvious that 

a considerable amount of their paper is of the accommodation type. They 
arc also reported to have ieen speculating wildly and to have been 
severely hit. * * 

This is not the lime for extending facilities, biit rather for requiring 
reductions in their existing liabilities to *1110 liank. The bank would . 
probably^ be better without^ the account, but it may *1101 be possible to 
^recover everything without a certain amount of effort and pressure. In 
these; circumstances great care is necessary in granting trust .facilities. 
The possibility of their buying and selling, in the same market, should be 
kept in view, as, in the everft of insolvency, there is the risk tliat the 
bank’s clarim under a trust •letter might be encountered by a right of set-off. 
From its very nature there is a considerable element of speculation in the 
corn trade. The demand for wheat, is enormous and widespread and prices 
Aiiisf bo mainly governed by 'world supplies and crop* prospects. Values 
naturally nuctuate widedy. rtowever, any attcfhpt to* corner the marl^et 
cannot be other tlian transient iif its action by reaso i of the many Jarge 
sources of production. * 

Miscellaneous. 

I 

Thf Koochpericanipnr City Corporation. 

Applif^ation for Rs. 2,00,000 on various mortgages; and for Rs. 50,000 
unsecured. Aclvances are taken on different accounts, in connection with 
various works and undertakings. On other a*counts, large credit balances • 
arc maintained, soJ.hat, fro a considerable extent, the banS would be lending 
the corpoiation its* own money. • As regards Rs. 5(T,000, the accommodation 
is required for occasional and temporary use only, pending outside 
borrowings or collection of rates. The iinancei? or the corporation are 
well-managed. It has its local Act, which confers large borrowing powers 
against the security of all rates, revenues, funds and properties, provided 

• they are within the powers conferred by the Act, as qualified by any 
provisional order in force at the time and made in pursuance of .the 
authority under tlie Act. No further sanction is required. A common 
form of mortgage has been adopted and its mortgages, to a considerable 
extent, are lield by the public. Occasionally, it also raises money on 
redeemable stock afld in other ways. 

The request will be readily granted on reasonably remunerative terms. • 

II 

i^ban Beihadur Jfmshedjee Poonawala, 

• Director, The Broach Cotton Co., Ltd. 

Application for continuance of Rs. 1,25,000 limit agafhst deeds of farm 
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lands, which cost him Rs. 1,75,003 at top of the market, at low rate of 
interest. The .ipplicant is a locally influential man and there has been a 
rumour that the company's account may come to the bank. He has failed ^ 
to carry out his repeated promises to reduce his loan. Apparently he has 
lost money in different concerns, although still reputed to be well-te do. « 

Further security should J)e insisted on and a definite programme of 
reductions arranged. The rate of interest should also be raised. 

III . . 

Messrs. A. K, Bose tO S. II, Chatter jee, r 

Executors of the Will of the lateJSir S. P. Gupta • 

Application for a loan of Rs. 50,000 against cliarge* by the executors 
onTmarketable securities worth Ks. 50,000 and on Rs. 10,030, the credit 
balance of the deceased. They require th(? loan for the payment of the 
estate duty and undertake to obtain and inod^ioc ])robate as soon as 
possible. The applicants arc introduced by repiltable solicitors. * * ^ 

The ‘risk would be regarded as a negligible one. 'Fhe executors should 
be asked to give their joint and several undertaking to obtain and produce 
the probate, as, otherwise they would be only jointly liable. If^thc bank 
is not authorized to pay the amount direct to rlie revenue department, it 
might ensure in some otheft* way, as for example by requiring the deposit 
of the receipt thai the loan given to the i:xecutors for payment o/ thj 
probate duty is utilized fo^; the purpose. • 

^Executors get their title to administer the estate from the will itself 
and have power to pledge Specific asscl^> forthwith. As in the case of 
trustees, so witli regard to personal representative; a lender can claim 
against the estate only bV standing in their shoes. If the executor 
camiot recover from the estate, the leitding banker ^will be debarred fronrw 
doing so.* 

IV 

Dr^ J. D, Lodhic, M.D, 

Application for Rs. 1^,00,000 against Rs. l,25,0t)0 woiJ;h of highly priced 
marketable securities, e.g., ordinary shartis in succssful commercial and 
industrial companies, deferred stocks in leading trust companies, insurance 
companies, ordinary holdings, etc. The customer has not any considerable 
means outside his profession. 

The accommodation should not be other ^than temporary. Highly • 
priced securities of this character arc subject to rather wide fluctuations, 
and, in the event of a sudden fall in their market prices, the margin may 
soon disappear. Not infrequently does it happen, that art accommodation, 
granted temporarily, degenerates into a permanent debt. The securities 
offered being highly priced, it would be preferable to hflve & bigger margin 
.than usual, so as to guard against the possibility of any Sudden fall in 
their market prices. * 

Different Forms of Loans Without Collateral Securities. 

We shall now consider different form% ©f loans for which the banker 
does not get any collaterah security and ha"^ to content himself, either with 
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the personal security of the borrower alone, or together with that of one 
or more other persons/ It may be‘ stated that in modern times, it is only 
in a very few cases that a banker would agree to lend money against the 

• personal security of the borrower. When a borrower is unable to give 
suitable collateral securities for securing advances applied for by him, he • 
is asked fb get the guarantee of some other person, about whose credit 
the banker is satisfied. 

• * ‘ 

\1^C0UNTING OF BiLis OF EXCHANGE — The most important form in 
whicybankers give accommodation without any collateral security, is the 
discounting of clean bills. This* formof employment of a substantial part 
of the banker's funds is still very popular, particularly with the commercial 
banks in the leading European countries. In December 1943, the London 
Clearing Banks licld bills incltfding Treasury bills of the value of nearly 
£ 133 millions representing about 3*3% of their liabilities on account of 
deposits, current accounts and ]giotc circulation. The Scheduled banks in India 
and Burma had, at the end of 1943, inland ifsancc bills amounting to Rs. 6*74 
crorcs rc 4 )j'cscnting nearly 1.3 per cent, of their deposits.* 

* It will be clear from the figures given above that m India, banks do not 
hold bills to any large extent. This is due to the the fact that in India, banks 
need not have liquid resources quite to the same extent as their confreres in 
England as ordinarily most of the deposits of banks in India arc not payable 
on demand, or at very short notice. Moreover, the yield from Government 
securities is usually higher in India than in E-ngland. 

• * * • 

Reasons for the restricteef use of Bills in India. • 

• • 

THE SYSTEM OF CASH CREDITS AND RUNNING ACCOUNTS — Thc TC^SOnS 

for the limited use of commercial Trills in India are rfbt far to seek. (1) Thc 
system of running accounts and cash credits is^an important factor responsible 
for the restricted use of bills in India. In thc case of cash credits, interest is 
•either paid only to thcircxtcnt that credits are used, with half or quarter interest 
clause and tjie bankwcan withdraw credits, in the event of any deferioration 
in thc position of thc borrowing party. In India, a merchant who buys 
goods on credit, does not like to give his acceptances in excheinge. He prefers 
to have a running account. Pie may either (rfear thc account by the end of . 
thc year,*-- generally befdre Diwali — or, if so agreed uporf, the balance may 
be carried forward. • * 

(2) Lack of facilities for rediscounting— Before the Reserve Bank 
of India was started thc Indian joint stock banks, in case of need, had to 
resort to the Imperial Bank of India for financial assistance and as the latter 
competed, with thc former in commercial bankii;g business, the joint stock 
bahks”prcfcrrcd to make u§c of their Government securities portfolio for loans 
from the then central banking institution instead of getting their bills redis.- 
counted by it so hs to avoid disclosing the names of their clients whose bills • 
they had discounted* Moreover this facility of rediscounting was restricted 
to approved biUs,-f bills approved by the Imperial Bank of India, which, to 
make matter^worse, offered no gufdance to the other banks as to what consti- 
tuted an approved bill. Consequently, a banker discounting bills, could not' 
be sure as t® which the bills discounted by him w^ould be acceptable to thc 
Imperial Bank of India for rediscounting. With the establishment of the 
Reserve Bank of India in 1935,* facilities for rediscounting have been 
extended, under clause 2 (a)* hud (6) of section J17 of the Reserve Bank of 
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India Act, 1934. to the scheduled banks in respect of bills arising out of 
dona fide commercial transactions and maturing within ninety days, or nine 
montlis in case of agricultural paper. 

(3) Absence of public warehouses —There being no public ware- 
houses and godowns in India for stocking produce, the docunienthry bills, 
which would be more popular with Indian Joint Stock banks, are conspicuous 

by their absence. ' * 

• 

{A) Small number of bank offices — A small number of bank otlices 
in the country is^aiiother reason which accounts for the unpopularity of bills of 
exchange. For instance, if goods are sent from Bombay to Delhi and if the 
bank negotiating the bill in Bombay, has no branch in Delhi, a commission 
has to be paid to the bank at Delhi to collect the bill.* 

(5) The stamp duty — 'I he stamp duty, on bills, for sixty one days, 

used to work out roughty at about k per cent, per annum. However, we 
arc glad to note tha't the stamp duty chargeable^ on'^inlaiid bills of»eKchange 
and promissor\' notes payable otherwise than on demand «and having a usance 
not exceeding one' year has been reduced to annas two per thousand rupees 
or a part thereof. That the high rate of stamp duty was a great handicap 
to the free use of commercial bills was realized, as early as 192(5, by the 
Hilton Young Commission, whicli recommended its abolition. The commission 
gave the example of AmcrK:a, \yherc the stamp duty on bills was abolished 
soon after the rei5erv;e banking system was brought into existence. As agajinst 
this, the reader’s attpntion js iiu ited to the rceommendation of the Bombay* 
Reorganization Committee to levy a stamp duty on cheques in the Bombay 
Presi'lency. ^ ^ 

(6) No HOMOGEX’:iTY OF CUSTOMS GOVERNING HUNDIS — TllC lack of 
uniformity in thp customs governing the huiuiis, anolhci reason for the rela- 
tive unj^opnlarity of commercial bills in India. If the hfiJidiswero drawn in a« 
simple language, without the long j)refatory saliuations and unnecessary 
greetings and with their essential features definitely defined, they would circu- 
late more freely, than they do at present. 

€ 

Advantages discounting of Bills by Banks. 

The following are the chief points in favour of the employment oTfunds 
by commercial banks, in tfae discounting of bills : — 

(а) Certainty of payment on due date — It is almost certain that 
the money invested in first class bills is realized on the due date, firstly, 
because a businessman who has accepted a bill endeavours to honour it, as 
otherwise his credit suffers ; secondly, because, in case the acceptor fails to 

^ make the payment on the maturity of a bill, the banker will get his money 
from his customer, the drawer, or one of the indorsers more particularly 
the customer for whom he discounted the bill. Thus frogi the point of view 
of security as well as certainty of payment on the due dafi^ the bills are 
considered so good, that the late Mr. Ceorge Ray, the author of "The Country 
Banker" considered them the best form of banking security, in preference 
even to Consols. 

% * * 

(б) Employment of funds for a definite period — The„banker is able 
to employ his fund|S for a dehnite period and “by judicious selections of the 
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.maturities of Ac bills he can so arrange the investment of his funds, as will 
enable him to meet* all the fore‘seen demands on him, without keeping his 
funds idle for any time. For instance, if a banker receives a deposit of 
Rs. 1,00,000 for three months, he can use the amount in discounting bills 
^hich will mature just a day or two before the deposit falls due. 

(c) * Liquidity- These bills constitute seturitics of a very liquid nature 
and when a banker J'lndsWt necessary to strthgthen his cash reserve, he need 
now^o on buying new bills with the amounts which he receives in payment of 
thcTmatured bills. He can hold^back his funds till the time arrives, when he 
considered it^ no longer necessary to k^ep a large reserve, •in case of urgent 
or unforeseen demands, the banker can convert the bills, held by him into 
cash, by having them redis^:ountcd with the centnil Ixinking institution of 
the country. Thus, A bank employing a very large imrt of its fun<ls in bills, 
can even do with a comparatively smaller re5er\e than another bank, whose 
bill portfolio is small. * ^ * 

{dy Frkedom from fiajctuations in prices- As ^compared with stock 
exchange securities, commercial bills ha\ c also the'advantagc of not being 
sulflcct to any appreciable lluctuations in prices. No doubt, withVhanges in 
monetary conditions or credit^ policies, lluctuations in the discount rate do 
take i:)li^ce and tlins tlie^ rates at which a banke r can get his commercial 
])aper rediscounted may ‘vary, but the variations are comparatively small 
arid arc of no material consequence evea if tlie banker is compelled to 
convert his bills into cash. • » 

• • - . 

(c) Higher yield — Ihe yie^d from the discounting of bills is slightly 
higher than that from loans or. advances when the rates charged are»equal, 
because, in the case of the former, the interest known as discount, is 
deducted at the time of discounting the bills, whereas, in the latter case, 
it becomes payable only wlien the i)rincipal falls due or is payable quarterly, 
half-yearly, or yearly. The following table shows the diilercncQ, in return, 
per cenL per year ketween interest on loans and discount on bills : — 


By interest. 

• 

By discount. 

• 

By interest. ^ 

By discount. • 

** 1 

* /O 

1.0101 % 

m 

6% 

6.3829 % 

2% 

2.0408 % 

7% 

7.5268 % 


3.09278 % 

8% 

8.6956 % 

4‘^ 

4.1666 % 

9% 

9.8901 % 

5% 

5.2631 % 

10% 

11.1111 % 


If a banker invests Rs. 1,00,00,000 in discounting comruercial paptr 
for three monflis at 5 per cent, and another banker invests an equal* 
amount in loans for the same period and at the [same rate, the former is 
able to earn about Rs. 6,600-4-JI more than the latter, as the discount is 
deducted in advance, whereas the interest becomes due only on the expiiy 
of the period of the loan. 

(/) New accounts— •-Parties .who have to make payments of bills 
generally open accounts with b^ks holding bills drawn upon them. 
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Classes of Bills. ^ 

Bills discounted by banks belong to one of the following categories : 
(^/) clean bills, (&) docuinentaiy bills and (c) bills drawn under credit. • Wc 
shall deal here with bills of the classes (n) and (b) and leave the treatment o^ 
bills of class (c) to the last chapter of the book. 

Precautions in Discounting bills. 

Gkni’im' tui-T.s ok KiTi'S— As against tire advantages stated above^ in 
favour of this foiin of employment of funds, certain precautions j^re necessary 
and may be not<-d lu'ie. Tn the first place, the b.inker should sec that the 
bills he iliscuiints, are genuine commercial bill% and not in the hature of 
accommodation paper, as the former have the advantfige ol being backed 
lip by goods while the latter, is without any real backing/ For example, 
when a cloth merchant "in Calent/a buys a f<w^ bales of dhoties from a 
Bomba\' merchant, and, being unable to pay cash for this purchase, accepts 
a bill thaw II U]u)n him^ ly the Boml)ay merchant, he hopes to the 

goods and meet his vcceptanct* with their ]U'of*eeds.*^ 'J'hus, the bill is backed 
lip by actual goods — dhoties. On the other hand, if the bill discounted*^ is 
a “kite" oi accomniodalion paper, which is .mert“l\' a means between the 
drawer and the accejitoi of laisiiig money, it will .not have such goods as 
a backing. I he proei'cds oi^ .Mieh a bill may be utilizeii, not in the actual 
purchase of fixsh goods, but eitlnn* in the payment of certain expenses or 
antecedent debts. Aklioiigh, it may ap])t‘ar Ur be difficult to distinguirdi 
between the bills of one clas*- from those of Ih^ other, a banker, generally, 
docs *1101 experience much diirKulty in diilvrentialing between the genuine 
bills aAd the aecommodation ]iiJ]UT. For imstance, if a doctor accepts a 
bill, drawn by a cotton merchant, the natural presumj^tion is, that the bill 
is more in tlu^ nature of an at^ctfinmodation paptr to which the doctor as 
a friend of the cofton merchant has put hi« signature, 'fhe question which 
the banker has l<j put to himself, is, whi tht*r or not, the Rill is likely to hav'C 
been issiud as the re.sult of some actual commercial transilrlion betw/'c n the 
drawer and the aeeejitor. It should also be remembeud that Bids, gi\en in 
payiTK lit of lixed a.'^-ets sii< h as buildings or machineiy, should be avoided, 
a^ such bills cannot he regarded a^. licjuid. ^ 

« • • • 

Documi ntakv ok oTiirR nil LS- -Secondly, the questitai. wlu tliTa- a 
banker sliould buy (onmen^ial pajH-r beai ing certain names, dejn-nds not 
only upon tin- ( u-dit of tlic pai Ut s, but also upon ihc^ clas.s to w’hicli tluj 
bills belong. For instance, ihr banker m i d not make tlujrougli inquiries 
ahijiit the credit of the ]>a.itii^ m case of documentary bills to which 
documents of title io gc.ods, mk Ii as bills of hiding, raihvay receipts, 
iiisjirance policie.s, or invoice.s, an attached, pai inilarly when tlie goods 
(^onceriieil are neeessaj ii s oi life. In ease of di.sljonoiii of ."^iitli a hill by 
the clr.iwie, or m tlie <_vent of any difficulty aiising in ( onncction with 
the reali/ation of tlie anuaint from the diawrr, the gooef^i ca^ji be sold and 
the chanca s of loss to the banker niinflnized. However, i<. must be 
rcflfnembeicd that such hills should not be purehased from }>artics whom 
the banker does not know' well, as there arc certain risks attacjicd to the 
business. P'or instance, the documents accompanying tlie bills, may not be 
genuine, or die goods may not coi respond with their dekeliption, as given 
in the documents. * • 
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Credit the vart^^s— T hirdly, the banker has to satisfy himself 
regarding the credit of the drawer, acceptor and other indorsers. We 
have already stated, how the credit department of a good modern bank 
collects and kc(ps handy, fairly detailed information regarding the credit 
of the different niei chants whose names are likely to appear on commercial 
Dills. If the various parties to the bill arc the customers of the bank, fairly 
reliable information can be gathered from its own rccoids. 

• ^ Bill coMriETE and free from defects — Foarlhly, tli4* banker should 
sec^iiat the bill is compk tci in eyeiy respect. Not only must its form comply 
with the re<piirements of law' as expkiined in an eailier* chapter, but also 
the bill nrust not be oveiduc or defective in any other respect. In 
case the banker comes to know of a defect in the title of his customer 
to the bill, 1 m? shoiild reftisc to discount it, as then the banker cannot 
be treated as a holder in due course (Negotiable Instruments Act, 1881. 
s. 9), and consecpiently liivS title to the bill will be rofulc rcd defective. 

PlCXALTY FOR FAILURE TO PAY STAMP DUTY— Fifthly, the bill must be 
duly jftfimped and confoiifi to the proxisions of the.Indian Stamp Act, 1899. 
In this connection attention is invited to Aj^ptndix 1*^ ii.' which iuc explained 
n(5t only the duties leviable on all important docunumts dealt with by banks 
but also the general piinciples^of the stamj) law'. 

( ustomer’s ACCOUNT CRFDITED — When a banker decides to discount 
a bill, he will jTocecd to credit his customei''s current account wdth the 
amount of the bill, hss discouAt charged. The biJl is then entered in 
the Bills Rceeivtible Bookp and its date of jiiatuiijy noted in the Bills 
Receivable Diaiy. • • 

• 

Ltaiultties or the part!]- s— -As wq nave •already stated the general 
princip/les governing the presentment for accei:)tanco an(l the presentment for 
pa 3 'ment, we now jiropose to conclude tins chapter considering the 
liabilities of lh(‘ pajtk s to the biil in the event ol its dishtniour. The draw’ce 
of a bill, after he has accepted it, becomes the piincipal debtor, l:)ut till then, 
the hoider of a bill has no claim against him and he should look to the 
drawer and the indorsers for the payment of the sanu*, in ease the drawee 
refuses to accejd it. 1 lie di a wer bx' draw ing ^hc bill, uiuleitakes that, on Us 
presentment, it shall ke dul}' accepted and paid aecoicfing to its tenor. lie 
also promises tiTat, in ease ok its disliononr, be*\xi11 e()mj)eiisate the holder, 
or im 3 ^ iiidoiscr, xxho is compelled to pay it, piovided the necessary 
proceedings on its dislionoiir are duly taken. The4ndor.ser, bx" indorsing the bill, 
attests that the bill xvas complete when it left his hands. I'he liabilit 3 ' of 
the indorsers .stands in the Order in xxliich their names appear on the bill. 
Ihe lirst iiuknscT is liable to the second and subseejuent indorsers, the second 
to the third and Ihe subsequent indorsers, and so on. 

Dtstiox()1«< of bills — On the dishonour of a bill discounted by th« 
bank, the amount of the bill plus cliaiges in connection xvitb the dishonour 
should be d^bite^ to the customer's account, provided his credit balance, or 
the overdraft limit, is not exC:ocdcd. In such a case the bill should be 
returned to the customer, together wkh the advice about the debit, and no 
separate nptice of disliononr is necessary. How^ever, if the customer's balance 
or overdraft limit is not suffi<;ieiit to cover the amount, the bill should be 
debited to oveitliTe bills account so as to avoid loss of recourse to other 
parties on tlie bill; not^e df* <}ishonour should be sent to the customer, who- 
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should be requested to pay the amount due. In case the bankfs customer is 
not a substantial party, notice of dishonour should be given to all such prior 
partii's as tlie bank may like to proceed against any one or more of them for 
pa3'Jiient of the amount. 

Rule governing the diseatcii of notice of DisiioNorR ~\Vl»cn tlic* 
jK'ison giving notice and the of.e to receive it reside in the same* town, tlie 
notice must be sent oil to re.c.'ti the other party on the day after the 
dishonour ; whew ilie\' reside in two dilterent ]>Jaces the notice must .^b>e 
despatched at the latest on tlie woiking da^^ filter the da\" of the dishonbjiir. 
It must be R'lneiifiH red that the hokler of a bill, loses his right to claim 
tlie amount from the previous indorsers if he fails to inform them without 
undue dcla^’ of the fact of dishonour and all other parties against j^\'hom lie 
wishes to ])ress his claim. This duty on the parf of a Ivankei, is sometimes 
ignored with tlie lesiill that he loses his right against immediate indorsers. 
Such negligence results *paiTicularly in cases pf documentary bills. The 
drawee ma\' re(|uest tlu' bank’s agent to give him some time to pay the bill 
on the jilea that the banker is protected b^' the gopds. • It is, hovvever,.to be 
remembered that the fact whether a bill is. docnpieiilaiy' or not is of no 
consequence ‘so far as the duty of the banker to give notice is concerned. 
The need for inccaiition is greater in case one banker gi\'es bills received fiom 
liis customer to anothei banker for collection or* sells bills to that banker. If 
indulgence is requested by the drawee, the banker milst have written instruc- 
tions from all jxirtics liable on Vlie b^l against whom he wants to have recourse, 
or to wiiomsoe\er otlig-wisc he would be liable. 
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GUARANTEES 

CiUA^iANTKiis AS SECURITY FOR bankir’s ADVANCES— When banker's 
advances arc not secured by means of cQlhiteral securities and the personal 
.sociirily of the borrower is inadequate, guarantees play aij important part, 
'riie need for this form of security arises not only when «an applicant for 
loan cannot offer any tangiljle security, but also w'hen tVe banker finds that 
his ciistoiRcr's position is weakened or the dejaeciation in the value of the 
collateral security lias resulted in leaving the banker’s advances inadequately 
secured. ^ ^ • 

Guarantee defined— Section 126 of the Indian C ontract Act, 1872 ' 
(IX of 1872), dciines a contract of guai^ntee as ‘*a contract to perform the 
promise, or discharge the liability, of a third person jn case of his default/* ^ 
The^ame section further declares that “ a guarantee may be cither oral or ’ 
written.” For instarue, if Hr. S. P. Kapoor, wanting a loan of Rs. 500, 
iTidiices his friend Mr. M. N. Mehta to promise to Mr. B. D. Sliroff to repay 
the loan in case of Mr. Kap^ior’s default, the contract is called a contract of 
guaraptec. It will be j^een that there arc three parties to this contract ; Mr, 
S. P. Kapoor is the principal debtor, Mr. M. N. Mehta is the surety and 
']\1r. 15. D. Shroff is the creditor. ^^In order to make the surety, Mr. M. N, 
Mehta, liable on his contract •of guarantee, whioii itself is contract of 
secondary nature, there nifist be a principal contract by which the primary 
debtor, Mr. S. P. Kajioor, shoidd promise to pay the amount to the efeditor, 
Mr. B. L). Shrolf.; Unless tl^'rc is such a contpict there can be nfl default 
by Ml*. Kapoor and therefore the contract of guarantee cannot hold good. 
However, under certain circumstances, a misety is liable though die principal 
debtor is not. For instance, where tlie original contract fe void tis is the case 
of a contract witlf a minor, the surety is liable not only as siurcty but also as 
a principal debtea*. In such a case the contract of tlie so-called surety is not 
a collateral but the principal contract, f It is not necessary that the i^rincipal 
contract must be in existence at the time the contract of guarantee is made ; 
the original contract by which the principal debtor undertakes to repay fixe 
money ,to the oicditor may be about to come in^p existence. 

* Contract of indemnity — Here it is necessary to draw the attention of 
the reader to contracts of another kind known as contracts of indemnity 
which appear at first sight to be analogous to contracts of guarantee. 
Section 124 of the Indian Contract Act, 1872 gives the following definition of 
a contract of indemnity,: — 

A contract by which one party promises to save the other from loss caused to 
liim by tfic conduct of the promisor liiinself, or by the conduct of any other perseux, 
is called a “contract of indemnity.** 

When Ahc consignee of a cai'go wants the steamship company to deliver 
the same Without the production of the bill of lading, he is required to mve 
an indemnity bond by which he undertakes to compensate the steam^xip 
company«for any loss which the company may have to suffer, as the result of 
.delivering the ^opds ta him .witliout the production of the bill of lading. 
Similarly, in case*of the loss of tile railway receipt, the goods may be delivered 
.to the consignee on his«signihg an indemnity bond. 
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Guarantfe distinguished from INDEMNITY — It will thiis clear, that 
contracts of t^iiarantoo differ from contracts of indemnity that in the former 
case tliere must be two contracts, a principal contract between the borrower 
and tlie lender, and a secondary one between the lender and the surety, 
whereas in the latter case there is only one primary contract. In the case of 
£^iarantecs, it is the ]iiincipal (.debtor who is primarily liable tnd. the 
S^uarantor's liability conies into aoiistence only when the principal debtor 
makes default. l}ut in the case of an indemnity, the promisor is the only . 
person who beconi(\s liablt^ to the jiniinisee. if the latter suffers a loss on 
account of lii*^ doin^'^sninetliiiii^ at the e.v.uess desire of the former. There i- 
a fuitlur point of dislinction between indemnities and i^iarantecs whicii 
must be boriu' in mind. A banker may safeguard himself against loss arising 
from the mai-iMvr.vnt or non-performance of an obli^gation either by 
obtaining a guarantee or an indemnity from a third party. As far as tl ( 
banker is conceuuil, his position will be the same whether the payment is 
made by tlu* >ureiy or the obligation is peifonned by the iiideminifier or the 
surety but tlie consc(iueiices in law resulting to a sipety and an indemiuher 
after the payment of the debt or the peiformance o^ the jiromise are ‘quite 
different. If a -surety 'pays the debt or performs the obligation he can iiU; 
a suit in his own name agviinst the debtor. An indemnifier, however, cannot 
do so. fhe test wliich is applied to d(‘tennine whether the contract is one 
of gurantei' ni indcinnitv is wlietlun* the oblig.ition has been inuhahikim 
at the debtor \s retpit. >t in \\lii(T.i ca.se the contract is one of guarantee. If the 
obligathui is undertaken without any re(]ue,st, express or implied, of the 
debtor, the contract is one of indemnity [Pcriummu v. Banians Co., I.L.K.“ 
49 ^ladras 1 56). In England, contracts of guarantee are retpiin'd by the 
Statute of Frauds to be in writing, though contracts of indemnity can be 
made orally. In India, ho\Never, conliacts of neither kind need nece.s.sarily 
be executed in writing. 

Pros and Cons — It dries not apjiear quin* necx.s.s.irv to make any 
detailed c<jmivari.son between guarantees and other kinds of securities. 
Guarantees are acccjuid by baiikias, lirstly, because they are adaptable to 
different circumstance.s actual and possible, and sr condly, because th(*y do 
not entail many positive obligations on tlie j^art of the banker, dliirdly, it 
is hiiily easy to obtain giiaiantees. As an oft-.set to these advantages, 
however, it must nf;t lie foigolten that such a security is entiuly dei:aiident 
upon two things. liistl\, the initial and coiitiniud solvency of the surciy] 
and secondly, the ]afjper draping or the complete ne.ss of the form of the 
agretmt nt itself. Tlie banker has to satisly him.self about the initial 
and continued solvency of the proposed guaiantcir, berau.se then' being no 
tangible security, the lo.m in case of the debtor’s default will have to be 
reimbiiiscd \)y the giiaranteir. It must not In- forgottt n that a person's for- 
tune may sonietiiiK'^ cliange o\( r nigiit. It is the exj^erience of many bankers 
that a lir.‘5t cla^s guarantor is sometimes hit hard by the circumstances whir'h 
have also brought about the debtor's default. 

Remedij's vor the appahivNI draw hacks — No banker will ordinarily 
acet^^t the guarantee of a person of wliq^se credit he knows next to nothing. 

If a gurantec is to be of any real value, the banker should make tlie ricces.sary 
inquiries about the character and financial position of the proposed 
gurantor, as, if the guaranloCs financial status fs unsatisfactory, the contract 
of gurantec is qf no value. If the gurantor is a customer of the banker, the 
latter's credit departmint will in a position 'to report upon the financial' 
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position of ‘the former, otherwise other sources of information may have to 
} be resorted to. As a rule, bankers arc reluctant to accept the gurantees of 
persons with no means other than fixed incomes terminating with death. 
However, if such a guarantee is to be accepted, it is very desirable for a 
• banker to take out an insurance policy on the life of the guarantor. As^to 
the .seCi^nd drawback, namely, the possiljle loopholes in the form of the 
guarantee which arc likely to allow the guarantor to evade his liability, it 
. may be mentioned thSt as nowadays almost every bank has printed copies 
of its own guarantee form drafted by competent solicifors, no dilhculty 
should arise on this score (set) Appendix A, Form Nos. ^23 and 23 (a), post). 
Every provision contained in the form is inserted for a delinito reason and 
it will be a blunder on the part of a banker to accept a guarantee which is 
not drawn ly) according tiD llie approved form. The length and complicated 
nature of the document may be objected to, on the ground that prolixity is 
no true test of efficiency, but the banker has to safeguard his interests against 
all possible contingencies he may have 4o face, add it is better to err on this 
sidc^ if cn'or is necessary, than on the side of having an agreement with 
defective and incomplete provisions. If he accepts a guarantee in the form 
,of a simple letter, the guarantor may find it easy to obstruct^and ev^ade his 
liability by setting up a number of defences, which may, or may not, 
ultimately avail. For insUfnee, he may accuse the banker of having varied 
the Hums of the original contract in one way or the other. Besides, it will 
. be open to him to allege that the bank has,,.taken a new security from the 
customer in lieu of the original one, or, •that it has discharged the customer, 
•or a co-guarantor, or that it lias been guilty ot fiegligeiicc in perfecting 
securities entrusted to it*l)y the customer. • \Vhcr« for one reason’ or the 
other it is not possible to obtain the advice of a lawyer regarding flie con- 
tract of guarantee, or the bailker has no piintcd Jform, his own knowledge and 

experience would lielj) him in making his legal position unassailable. 

• • ' 

Who can ente^p into Contracts of Guarantee ? 

Minors, lunatics and married women- As already stated, contracts 
with iniiu>rs and persons of unsound mind are v^oicl. It is, therefore; clear 
that bankers should never acce])t guarantees of such persons. Although 
married women can give valid guarantees, which vyill bind their separate 
projT^Tity sucl)»as Stlidhan, the banker is generally reluctant to accept their 
gifaiaiitees, because, if the •relations between the principal debtor and the 
guarantor become strained, or, with a view to evade liability a married 
woman may plead that, when she signed Ihh contract, she was not a free 
ugent and acted under the coercion or undue inllucnce of her husband, par- 
ticularly when he himself or a relative* or a friend of his happens to be the 
principal debtor. As, •generally, courts liav^e a tender heart towards tlie fair 
s('X, the above j^lea is likely to be successful, evTii though the evidence in 
support of tile same may not be as convincing as is rcciuired in other cases. 

' ('onsoepicntly, a wife becoming surety for her husband, an expectant lieir 
for his faster, jjr in other ca.ses where the plea of undue influence is likely 
to be Y>ui forward, arc instaifces in which the banker should be particularly 
.careful. , 

PAifrNERSHiPS — ^A partner has no implied powers to bind his co-partners- 
by entering iiUc^ a coiftract of guarantee in the firm's name, unless tha.ordi- 
itary business of the firm iB^such as may require the making of such contracts.! 
Therefore, in other cases of*a gurantec by a •firm, it js desirable to* see that 
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either the partner sit^ning on behalf of the firm lias express authority to bind' 
the firm by such contracts or that all the partners sign the contract of 
guarantee. 

RroisTi-KFO COMPANIES — regards the powers of a company ^regis- 
lorcil under the Indian Companies Art, 1913, to make contracts, lias al- 
ready been stated that such powers depend upon the c ompany’s memo- 
randum and ai tides of association. No doubt, certain other powers are^ 
inferred whicli ran be exeiciscd according to tlu' articles of association, as in 
the case of nio'^r companies t!ie memorandum., a fter setting out in detail the 
^■a^ious olijctds of tlio company, winds u^i with the general clause empowering 
the coinpaiiy t(^ do '\ill acts and things incidental to tlie carrying out of its 
objects. In tlie case of a trading com])any, the oi^inarv commercial iransac- 
tions rc(piisite for the jn'o])er conduct of its business are fuipliedly witliin its 
powers. e\'('n if lliey are not exniessly provided for in the memorandum. 
However, to im]dy a poweuto bon ov.^ money for tlie iniqiose of the company's 
own business is a veiy^dillerent thing from implying ajiower to guarantee 
advaneis to othi'r people, e\ cn wIhmi they haj^jn'ii* to *bi* customers of the 
guarann-t ing comiMny. .v i>owci to give guarantee would not easily be 
inlerred. t‘']uviaJly ;;*> tiie ( oiiiis .n* jcakms of tlu' doctrine of implied ] lowers 
and do iiot readil\' re: d siieli a ])o\ver intt) the ('(vnpaiiy’s eoustitution unless, 
in con^de] vita )!! of tlie naime (d ihi* bu'-iiu ss (d llic eoinpanv, they are .satis- 
fied as to it'^ iiei'-I. Ih.wiwi, the first leg.il opinion on the point is, that a 
coinjMiiy e.mnoL stand as snretC, unless it is i xjiressly authorized by its inemo- 
randiini end articles of ^as'-iiciation to do so. In h'riiiry Ho/nnuf and JIcalv*s 
Lid. V. SeckJ\i}}i, ()(;tol)v'r ‘id, 19122, ('liano'ry Dixasion, T. L. R., 
when I'l cninjxmy liad ])(.n'rr by it*-* iiu inoraiK’iim to ‘'subsidise or otlaa'wisc 
assi'^t" .v\\- per-on or ('oin]\mv wpli wlioni it Jnul iaisinoss detilings, it w;is 
lield that it liad ]>ower to giiar.inti'e tin* debentures of another company, 
llowexa r, such ])owlis inu^t be e\c vi'^•.:(l in furtheranre of thi' objects'of the 
company. 

Ol/ur P'/tt iu(in)j^, fitefore arcejding tlie gnaranteo ,/)f a registered 
company, ilie banke i' should abo satisfx' himself that the company is 
duly register d according to th<' rroaio ii.vjnts of llic Indian C'omjianii-s 
Act, 1S)I3, .is otlienvise coiisidv-r d>fi* k gal diliiculty ma\' bi* experienced 
in set king to i-nforcc'the guaiantei* either as againsu the ^assets ^of the 
Linrcgistci ed as.'^ociaiion or hs ineinbors : wlio ('.irry on the business , of 
the a-sof i;. tion. Wlaae a comjriny resorts to borrowing in order to obtain 
the capital whicli should pnopcily be furnished by its shareholders, a lender 
saddles hims(‘lf witli a permanent advance. It is not uneommon that a one- 
man company is registered as a limited company, so that the ])romoter may not 
lisk his i^rivatc means. In reeeiving debentures as N-curity, a banker will l)e 
well adxised to make the advance by way of loan. When a comj)any ex- 
periences a setback and the banker has already acceptt‘d its g^uaranteo, lie 
becomes involve d in risks wlien the borrow'er is unable to nmet his liability. 
He may conse<|U( iiily decide to take a dcdxmture rcjvei ing the coinjKiny’s assets, 
but should a winding up ensue within three niortths of the i.ssue, the dcjbcnturc 
so far as the floating etiargc is concerned, is invalid, except to tlic extent of 
fresn adv’anccs mad(j by w'ay of consideration, unless it can be proved that 
ihc company was solvent immediately after the issue of the debenture.'- Where 
a company guarantees anotlF T company’s debentures tlien, in, the event of the 
debtor company winchng up its business, the interests of the preference 
shareholders of the guarantor company, who art entitled to a preference on^ 
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assets for thd' amount of their shares over holders of ordinary shares, are 
unjustly subordinated to the extraordinary obligation of the giiarantced debt 
for the benefit of another company. Where a company enters into a contract 
of guarantee in respect of an ultra vires borrowing by another company, the 
guarantee cannot be enforced by a bank which lias inadvertently allowed a 
company borrow ultra vires. It is, thereto^, desirable that bankers should 
not generally accept the guarantees of registered companies, unless their articles 
of association contain an express provision in this behalf. It is an advisable 
precaution on the jiart of the shareholders to question what Ijenefit the com- 
pany standing as surety is gbing ip receive, or wliat^ consideration the 
giiaran teeing company gets for unclertaking the liability. 

ConsideratiQn. ^ • 

The contract of guarantee like other contracts is required to b(^ supported 
by consideration. Consideration for a giMirantce isMcfined by section 127 of 

the Indian C'ontract Aet, 1872 as follows: — , 

• • 1 

Anytlmi;^ done, o- any promise made, for the benefit of the principal debtor 
• may be a suliicjcnt coiiMder.ition to the surety foi tbe giianyitce. 

Thus, it will hii clear thikt it is not ncccssaiv that consideration should 
impl}^ ru^cessai ily soniothgig done for the benefit of the guarantor but anything 
done for the beiKdit of the* jirincijial debtor is considered as an ade(]uate 
cinisideratioii for the giiaraiilor to make Hie coni i act valid. For example, if 
^Iv. Iliralal asks Mr. Kasliinath (•the creditor) to forUcar to sue Mr. Zutshi 
(the i)iiuLi])al debtor) for a (?C‘rt<Liii period and ])romiv':j that if Mr. Kasliinath 
does so, ]'.Ir. Iliialal will pay thr amount in case of the default of Mr. Zutshi 
the forbearance uii tiie part of«Mr. Kasliinath isjgood consideration Jor the 
guarantee. ffowci er, if Afr. Hiralal instead of*^ asking Mr. Kasliinath to 
forbear to sn • ;^fr. Zutshi, asks Mr. Kashki.^h t ) withdraw a criminal pro- 
ceeding against Mr. Zutshi, which is compoundable wilh*the consent of the 
huinei, subject to ^eave of the court and if the court refuses io grant the 
necessary .])rrinissiv)n, the consideration here fails and ^Ir. Iliralal is, there- 
fore, not liiihle lo ]\Ir. Kasliinath. 

C()XTRA( TS ui’ OUARAXTKE xoT Uhcrmnuic Fidci — Whether or not 
contiarj; of giiaiiuitee one known to lawyers as ubcn'iuue jidci, i.e., one in the 
cariA^ing out of which utmost <^ood faith must pfevail, has been a stumbling 
bi()ck even to classical legal autliorities. On the one hand, it is argued that 
it is unnecessary for a bank — ajiart from participation in fraud — to volunteer 
any disclosure as to the state or history of the account, or its knowledge of 
the debtor’s finamial position or commercial credit, however important it 
may be' for the guarantor lo know these things. Tn a recent Madras High 
Court Apjieal ( asi' {Imperial Bank of India v. Avanasi Chettiar (1930), 53 
Mad. 820 (831^ ), it has been held (hat the bank is under no obligation to 
volunteer to a surety any information as to the principal debtor's past indebted*- 
n^ss, when tluj surety does not ask for any infoiniation on the point. Indeed, 
the probable* reasbn lor recpiiiing a guarantee is dissatisfaction with the prin- 
cipal debtors credit. On the other hand, there arc those who uphold t^ie 
view that under exceptional circumstances, the banker is bound to volunteer 
such iriforitiation. He must not conceal from the surety any secret arrange- 
ment he may hav4'. between hfanjgelf and his customer, which is inconsistent 
altogether with the contract Jhc surety is to sign. If a surety asks relevant 
question affecting the transaction, a banker haj to answer them before the 
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surety sisns the contract. Even during the continuance oPtlic contract of 
siirctyshi]!, a giuirantor may approach the banker and ask information regard- 
ing the extent of his liability on account of the guarantee given by him. ITow- 
e\ er, this does not mean that the banker should forget his duty of observing 
secrecy with regard to his debtor’s account. It has never yet been held by 
any court, at least to the kiKvvledge of the present author, that" it is within 
the banker’s compelence to disr,^ss even with a sui;cty the operations of the 
account and customer’s business. According to the decision in Natipnul 
Provi)ici(il- Hitfik V. CWiifiitsA' (1913), 3 K. H. 335 (339), the non-disclosure 
by the bank to the gnaiantor of thcii\ custoiiier’s overdrawn account of facts 
which Icil the bank to suspect tliat tlie customer was defrauding the guarantor 
did not invalidate the gu.irantee. as the bank owed no duty to, bring its 
suspicions to the surety's notice. Ilowev'er, if »[uestiovied by the would-be 
surety, he must give the rtHpiisite information honestly and to the best of his 
ability, tlie occasion justifying even the disclosure of the customer's account, 
as “very little said wliicli (uiglit mu to have been said and very little omitted 
which ought to Jiave bi'eii said may suffice to avoid the contract." Even on 
these occasions, a ]:)anke» can nt'ver bt' too candnl while giving the essential 
inlornialioit as then* is in all cases a real risk of misrepresentation. “ Least 
''aul, soonest mtuided," would be a good motto for a Ixinker in interviews 
lelating to surety transactions. 

]CFFf>:< rs OF MISICFUKr-'-ICXTA riox ok FAILl'KE TO DrSFLOSR MATRKIAL 
FACTS -The InilLm law on tlie eTect of misrepresentation or failure to dis- 
close material facts ip ol)tviining a guaraiiLee is given in sections 14*2 and 143 
cjf the Imlian (\uitract Ac t, 1872 : — ‘ 

' Any j-uarantcc whuli has bo(‘n obtained by means of misri^jn’eMMitalion made 
Vy tlic creditor, or with his knowledge and c-.'.eiil conoeriiin^^ a material part of 
Ihe lian^action, is iii\ali<l. 

Section 143 runs as follow^ 

Agy guarantee ^whicli the creditor has obtained by n ^'an^, of keeping silence 
as to iiiateiial t. ircuni.siances is invalnl. 

ThFKR is no FKKJ: CONSFNI WURN GUARANTRR is OnTAI^^RD BY MIS- 
nRPKRSRX r.XTiox --.Vs free consent on the part of all the parties to a contract 
is necessary, it ib evident that no such free consort can exist, wjien the 
guarantee is obtained by imaus of misrepresentation regarding a macerial part 
of the transaction. Although it may be assumed that bankers in modern times 
arc not likely to stale deliberately what they know to be false or to wilfully 
create any false impression on the mind of a proposed surety, it is quite 
possible that a misrepresentation may be made inadvertently which may give 
the surety a chance to avoid his contract. It may, therefore, be stated that in 
any discussion or negotiation with the surety the banker should not say any 
thing even casually that would mislead the would-be surety. The following 
illubtratioii will make clear the effect of an inadvertent statemeht. In the ohl 
case of Stoii ■ v. Compton (1838), 5 Bing. New Cases 142, the defendant 
joined as sui. ty for the bank’s customer iq a promissory note for £2,000. 
The bank took also a mortgage for the advance. At the time of £he advance, 
tlie customer was already indebted to the bank to the extent of £800, but in 
the mortgage deed there was a recital stating untruly, that the sum of £800 
had in fact been pnid. The deed was road o\»er by The b^j^ik's representative 
to the surety. The court held that the lintrug recital so read, over to the 
.guarantor \Ttiated the contract of guarantee. As an instance of misrepresenta- 
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lion by concealing a material part of the transaction, we give the following 
extract from the judgment of Warrington J. in Hewatson v. Webb (1907), 

1 Ch., 537, where the misrepresentation was only as to the contents of a deed 
known by the defendant to deal with his property : non esl factum was held to 
Be no defence. Justice Warrington said, " I have had no case cited which 
carries the ^ plea further than that a misrcprejfentation as to the nature and 
character of the document avoids it." 

• Effect of concealment on guarantee — Unlike contracts of insurance, 
the ideal of utmost faith is not, as already stated, the basis of the contract of 
suretyship as regards the duty of disclosure. There does not appear to be any 
material difference between the English law and the Indian law as regards the 
effect of concealment of faction guarantees, although the language of section 
143, Indian CoiTtract •Act, 1872 might give the impression that an umpialificd 
duty of giving to the guarantor complete information regarding all the 
material facts is imposed upon the credit c^r. " Keeping silence " as used in 
section 143, implies intentional concealment as distinguished from mere non- 
diselosifi'e, and the witlihc'lding must be fraudulent, as is necessarily the case 
when a material circumstance is intentionally concealed IBalkrishna v. Bank 
of Bengal, 15 Rom. 585 (591), followed in the Imperial Bank of India*v, Avanasi, 
Chettiar, (1930) 53 Mad. 826 (a31) ). 

Th(f following illiist rift ions will, it is hoped, make the position clear to 
the reader : — If Mr. Bhattacharya. a bankej, engages Mr. Gupta as a cashier 
who subsequently fails to account Sior some money received by him on behalf 

• of *his emjiloycr and is therefore called upon to find surety for his proper 
rendering of accounts of the money to be received by him and Mr. Deshpande 
gives the guarantee at ]\Ir. Gupta s rciiuest the guarantee will be held invalid, 
if Mr. Bhattacharya fails to acquaint Mr. Despltpande with Mr. Gupta’s 
previous conduct. Similarly, if at the requgs^of ]\Ir. Currimbhoy, Mr. Laljee 
gives a guarantee for the existing and future liabilities of Mr. ('urrimbhoy to 

• Mr. Peerbhov up to ^ certain sum, which limit has already been exceeded, the 
contract of ^guarantee is voidable on the ground of concealment of a material 
fact, untess* the creditor informs the surety of the fact before he signs the 
contract of guarantee. However, it should be stated that it is no part of a 
banker’s duty to volunteer a full and detaMed disclosure of his previous, 
dcalings.with the debtor. In Wylhes v. Laboitchere (1855), 3 De. G. and J. 
593, Lord thanccllor Cholmsfopd speaking of the* creditor said, " He is not 
bounci to inform the intending guarantor of the matters affecting the credit 

the debtor or any circumstances unconnected with the transaction in which 
he is about to engage which will render his position more hazardous.’’ In 
Westminster Bank Ltd. v. Cond., B, a customer of the bank who had already 
an overdraft secured by two guarantors and by the deposit of life policies, 
wished to increase his overdraft. The bank expressed its unwillingness 
without a further guarantee. The defendant interviewed the bank manager ^ 
who on being a^ed about B's prospects said that in view oi the salary which. * 
B was earning he should be able to pay off his overdraft and in a reasonable 
time. The defendSint did not a^k the manager whether B’s account was 
already overarawn. B became an insolvent but the defendant refused ta 
meet his liability on the ground that the manager of the bank was under a 
duty to disHose the fact that B’s account was already overdrawn. The 
judgment was given. in favour of tfee bank as the judge held that there had 
been nothing to bring to the notice of the manager that the existing overdraft 
could be material for consideration by the defendant whether’ to give his 
16 
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guarantee, and that in the circumstances the manager owed nJ^duty to disclose 
the facts that there was already an existing fully secured overdraft. 


' Scope of Guarantee. ^ 

In determining the scope t^f guarantee, two important points hrisc : — 

Is the guarantee a sf>cciytc one, that is, on\) intended to apply to a 
particular debt, or a couiiintin^ one wliich extends to a series of transactions 
between the banker and his debtor^ In -case of a specific guarantee, the 
guarantor’s liability will cease as soon as the particular advance or advances 
arc repaid. For instance, if Lala Balak Ram wants to borrow a sum 
of Rs. 500 from the Central Bank of India Idmitcd, and 'Lala Ram 
Saran gives a specific guarantee, he will not be liabld if L'ala Balak Ram 
pays back the amount borrowed and takes a fresh loan from the bank. On 
the other hand, if the g^larantee ir to be a continuing one, the guarantor will 
be liable for the balance irrespective of the payments made by the principal 
debtor, as they would go towards the payment o*r ?arlier advances. • For this 
reason bankers always prefer to have a continuing guarantee, so that the 
guarantor’s liability may not be limited to the original advance but should 
also extend to all subsequent debts. Bv section 38 of the Indian Partnership 
Act, 1932, which lays down that ‘'a continuing guarantee given to firm or 
to a third party in respect ^gf the transactions of a firm, is, in the absence of 
agreement to the contrary, revoked as to future transactions from the date 
of any change in the constitution of the hrm.” That is to say, except where 
an agreement to th^ contr«?iry exists a guaralitee extending to a series t>f 
trahsactions, given by a surety to the firm \is creditor, or to a third party on 
behalf of the firm as principal debtor, is rewkod as to future transactions by 
a change in the constitution of the firm (which may occur by the death, in- 
solvency or retirement of a partner or by the admittance of anew partner. 
A banker has to ‘see that such contingencies arc provided for in the continuing 
guarantees he receives. 

Application of gurantee to the whole or part of the debt. 

’'Vherc a guarantee aj^pIicsT to the whole debt, but the guarantor’s liability 
is limited to a specified amount, the banker after tlic failure of tVe» principal 
debtor ran claim from the guarantor the maximum amount guarantv^ed l)y 
him and place the same to the credit of sus])ense account and prove liis claim 
for the whole delot against the estate of the debtor. The divid(;nds rt'ceived 
from the debtor’s estate can be credited to the debtor’s account, and the 
amount received from the guarantor can be transferred from the suspense 
account to the debtor’s account. In case there is -a surplus, it is returned to 
the -guarantor. For instance, if Mohan T-al guarantees advance's made to 
1 Ratan Chand by the Yokohama Bank Ltd., but limits* his lial)ility to 
Rs. LfM'lO, and if on the failure of Ratan Chand it is found that he owes 
Rs. 2,000, the bank will call upon Mohan Lai to pay Rs.^ 1,000. It can then 
prove the whole of its claim against its debtor’s estate which pays a dividend 
•of eight annas per rupee. 1'hc bank will receive Rs. 1,000, from th(i estate 
and this amount together with the amount received from Mohan Lai will 
satisfy its claim. I'lius, Mohan I.al, the. guarantor, will suftcr a loss of 
Rs. 1,000. However, if the guarantee is applicable only to' a part of the debt, 
the guarantor on the paygicnt of the amount? of his liability to the banker, 
can stand in the Shoes of the banker to tfic extent of the amount paid by 
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the guarantor ?,nd prove his claim against the estate of the debtor. Thus in 
the illustration given above, if the guarantee applies to half the amount of the 
debt, Mohan Lai on paying the amount of Rs. 1,000 to the Yokohama Bank 
Ltd., -will be entitled to prove his claim against the estate of Ratan Chand 
•yid will receive Rs. 500. In this case the Yokohama Bank Ltd., will be’ 
entitled^ to^ prove its claim for Rs. 1,000 only against the estate of Ratan 
Chand and will thereby lose Rs. 500. This was so decided in Ellis v. Emmanuel 
(1876), 1 Ex. D. 157. It* was there observed that **prima facie a guarantee 
for a floating balance is merely for a part of a debt co-extCnsive with the 
amount of the guarantee ; but whether the guarantee is for Jthe whole debt or 
a part only is a question of construction for the court." In Anglo-Californian 
Bank V. London & Provincial Marine Insurance Co, (1904), 20 T.L.R. 665, a 
policy of guarantee signed by the five persons for £750 was held to be a 
guarantee by each fflr the whole amount, with a liability limited to £750. 
Moreover, it should be noted that this limitation applies to the extent of the 
guarantor’s liability and not to the amount to be cfdvanced, because in the 
latter case the guarantee may be totally invalidated if. a sum exceeding the 
amount Ynentioned in the Contract of guarantee is lent. For instance, if the 
guarantee is worded as tollows : — " In consideration o^. yoiu: advancing to 
A.TB. Yusafalli a sum not exceeding Rs. 500 I guarantee the payrnent of that 
amount," and if a sum exceeding Rs. 500, is advanced to A.B. Yusafalli, the 
guarantor may escape liis liability on the ground that the condition laid in 
the contract of guarantee is not adhered to by ^le banker. 

^ Obligations of the Banker. 

• • 

Not to vary the oRiGiTf al terms— In the absence of an agreement to 
the contrary the banker must €iot, without the gurety’s consent, vary the 
original terms of the contract between himself and the principal debtor, as 
any such change of terms will discharge® tke surety from his obligations 
(Indian Contract Act, 1872, s. 133). For instance, A guarifntees B*s conduct 
as a cashier in C*s ]5ank. Afterwards B and C contract without •i4s consent 
that salary shad be raised by Rs. 100 a month if he guarantees one fifth 
of the lossofi in overdrafts. If the bank suffers a loss on account of an 
overdraft, A will not be liable to make good the same. Under the English 
law the variation of thg terms without the consent of th£^ surety is permitted 
as lon^ vtS the siiirety’s interests are not prejudiced. This principle seems to 
have’becii followed in India also by the High ('ourt of Bombay [Balkrishna 
V. Bank of Bengal, 15 Bom. 585). However, in^ India bankers take specific 
powers from the guarantors to vary#thc terms of the contracts between them- 
selves and their principal debtors and thus their rights against the sureties 
arc not affected. 

• 

Not to release the debtor — The banker should not release the 
principal debtcfr or do any act or be guilty of an omission the legal 
consequence of which is the discharge of the principal debtor (Indian Contract* 
Act, 1872, s. 134). For instance, A guarantees a loan granted to B by C and 
afterwards ^ becoming embarrassed, contracts with his creditors including C 
to assign to them his property in consideration of his release from tliejr 
demands. A is discharged from his suretyship on the ground of C having 
released Bf 

Effect, OF release 05 a co-surety — ^VVherc there are co-suretics, a 
release by the banker o&one *of them does not discharge the others ; neither 
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does it free the surety so released from his responsibility. to thl other sureties, 
(Indian Contract Act, 1872, s. 138). This is so, because by the release of one 
of tlie sureties the bank does not release him from his liability to his co- 
sureties. An undue preference given to the discharged surety is bound to 
affect adversely the other sureties. It must, however, be noted that a rcleass 
of a surety from liis personal ^covenant is entirely different from release of 
any property charged to meet the surety’s contingent liability. In 
Smith V. Wood (1929), I Ch. 14, twelve pei-sons by a memorandum of 
charge deposited the title deeds of their respective properties and certain 
policies of insurai^ce to secure pa 3 'mei;t to the defendant of sums due from a 
companv whose o\erdraft he was guaranteeing. One of the depositors 
prevailed uj)on the defendant to hand over the title deeds of three houses 
which she had deposited with the defendant so asrto enable her to raise money 
and she mortgaged the houses to a building society to secure a loan. The 
company whose overdraft defendant had giiarcintced went into liquidation and 
defendant became liable for ;f5,000 on his guarantee. On his pro])osing to 
realize tlie projicrtiee charged other than the property released from the 
plaintiffs, se\cn of the .depositors brought an a(Ayjn for a declarafion that 
their properties were- released from liability. It was held that the defcmlapt’s 
act had broiiglit a substantial alteration in the contract connecting the parties 
inter se and had also deprived the plain tiffs’" of the right to have all the 
properties marshalled so as to cause the debt to falbratcably on all the proper- 
ties. The sureties who had fiot consented to the alteration were held to be 
discharged. 

• * 

Effect of negvgent ^or improper handling of sixukhtes — Any 
negligent or improj)er handling b}' the banker of tlie securities b( longing to 
the d«?l)tor which reduces thejv value, wilj diminish the liability of the 
guarantor to the extent to which the securities depreciate, unless there is a 
clause in the contract of guarantor? allowing the banker to deal with the secu- 
rities as he ma}'^* think fit. Simila^l\^ if flic banker holds some securities 
belonging tp the principal debtor, he should not return Wicm wholly or par- 
tially to the principal debtor, as thereby he will prejudice* the interests of the 
surety. 

^ Not to give indulgence ?o the debtor — Another example of an obli- 
gation which is imposed upon tlic banker is to be noticed in the ruli? which 
prevents a creditor from gi\'ing any indulgence to the dc'btor, unless the 
same is provided for in the contract of guarantee or is assented to by the 
suret 3 ^ If the banker enters into an agreement whereby he forbears or 
extends the time of pa^micnt, the surety will be discharged from his liability 
(Indian Contract Act, 1872, s. 135). The principal underlying this rule is, 
that, if the banker extends the time of repayment,^ the financial position of 
the principal debtor may become so bad, that the chances of the recovery 
of money by the surety, who is liable to the banker, may be minimized or 
totally lost. There is also the chance of the insanity or death of the prin- 
cipal debtor. However, mere forbearance on the part of the banker to sue 
the principal debtor or to enforce any other remedy agaihst hipi docs not, 
in the absence of any provision to the contrary in the guarantee, di.scharge 
the surety (Indian Contract Act, 1872, s. 137). 'fhere is, however, conflict 
of judicial opinion on the question, as to whether a surety is or*is not dis- 
charged, when forbearance to sue on the pgiifof the creditor continues right 
up to the time that the claim against the principal debtor becomes time- 
barred.' The 'High Cpurt of Allahabad answers* the ^juestion in the affirma- 
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tive (Saligram v. Lachhman (1928), 50 All. 211) ; whereas the High Court 
of Madras, following the High Courts of {Bombay and Calcutta, holds the 
opposite view {Subramania v. Gopala (1910), 33 Mad. 308). The banker 
will be well advised to add to the terms of the contract of guarantee a pro-% 
Vision arllowing him to grant time to the debtor if the former thinks it 
necessary. '* • 

Rifi^hts of the Banker asrainst the surety. 

Right of lien — The bankcs can exercise his right of lien on the Ixdance 
of the account of the guarantor in hts possession notwitflstanding the fact 
that his claim under the guarantee is time-barred. However, it should be 
noted that his right to exercise a general lien does not arise until default has 
been made by "the principal^dcbtor, in which case the banker should imme- 
diately infoim the guarantor that the former has exercised his lien on the 
latter's money or securities deposited witlj him. A* banker is not, however, 
bound to sue the debtor before claiming the amount frorti the guarantor. 

Su*RETY's liability* CO-EXTENSlVE WITH THWVT OF THE PRINCIPAL 
DEBTOR- - According to section 128 of the Indian CoiTcract Act^ 1872 the 
liability of the surety is co-extensive with that of the principal debtor, 
unless it is otherwise provided by the contract of guarantee. For instance, 
if Mr. Gha/.navi has guaranteed the payment of a bill of e.xchange accepted 
by Mr. Ali, the former will be liable not ofely for the amount of the 
bill but also for any interest and cjiarges tflat may become due on the same. 

“ T* entertain no doubt that a party who guarantees thS j)ayment of a bill is 
liable for all that the principal debtor would bc*liable for" ((1846) 16 ]^I. & 
W. 99; Per Pollock C.B. at p. iCS). ^ 

• • 

Banker's claim against a bankrupt surety’s estate — In the event of 
the bankruptcy of the surety, the banker is «n1?itled to prove his claim against 
the estate of the surety. Wlicn the banker hears of the deS.th or bankruptcy 
of the surety he slrfJuld close the account guaranteed by the sirrety and if 
the principal debtor makes a default in the payment of the amount, the 
banker ‘UiouUl at once claim the amount from the legal representative of the 
deceased or from the Official Receiver of the bankrupt surety. 

A j»()1'Ular fallacy about guarantees — ^'riic proverbial litigation 
attcnrlaTit upon the guarantees*is perhaps due to*thc popular belief that the 
signing of a contract of guarantee is nothing more than a "mere formality.” 
In fact, there was much truth in the pompous Wilkins Micawber’s definition 
of guarantee in Dickens’ masterpiece, David Copperlield, when he said in his 
oratorical manner, "A guarantee is where one man that can't pay gets 
another man that can’t pgy to say he will.” Rather cynical, but nevertheless 
true. Plowevcr, in the face of several religious warnings in the Holy. Bible 
against the risj^s of suretyship, persons from motives which do credit to, 
their kind nature, do enter into contracts of suretyship without taking 
thought for the morrow and about the possibility of their being called upon 
to discharge^ the liability. They usually forget the son of Sirach's advice 
”Be not surety above thy power. Ai^d if thou be surety take thought a€ 
one who will have to pay.” It is easy to put one’s pen to paper and com- 
placently append one's signature to a contract of guarantee, but to be com- 
pelled to put one'» handl into *on<3's pockets or loosen the strings of one's 
purse when • the fruit of the friendly act is demanded, is. usually an 
unexpected and painful fexperi^ce. Even wheif the eventual liability falls 
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on him, the surety generally imagines that he will be called upon to pay, 
only wlien all means of compelling the debtor to pay have been exhausted. 
Howewr, a strange disillusionment comes, when the debtor's business 
suddenly collapses leaving practically no assets. It is as a remedy for the 
harassnients resulting from this popular fallacy, that bankers always insi^ 
on getting the contracts signed v)!! their printed guarantee forms witfl practically 
no loophole to enable the guarar.tor to escape liabihty. 

Precautions. 

Advisability of getting the 'contract of guarantee signed in 
THE BANK MANAGER’S PRESENCE — Usually, bankers require tlie guarantors 
to execute the guarantee in the bank manager’s presence. It is not* advisable 
to allow the customer to take the guarantee form awAy and himself obtain 
the signature of the guarantor thereto. This is firstly, because, the guarantor’s 
signature nniy turn out to be a forgeiy, or he may later on allege that he 
signed in ignorance, of the nature of the document, and secondly, the 
guarantor wlicn called upon to discharge his obK^jation, may put foith the 
pica that he signed .ijinder a misrepresentation made by the man to whom the 
bank entrusted the document to obtain the guarantor’s signature. 

Notice of principal debtor’s death — As already explained, the notice 
of the death of a customer puts an end to his account and consequently the 
guarantee autoinaticidly tenninptes. The banker should make a form.al 
demand upon the giuirantor for repayment of the amount unless it is paid 
by those in charge ol the estate of the deceased,. 

Notice of debtor’s bankruptcy — t)anker should stoj) the o])eration 
on a guaranteed account as soon as he rccci\es notice, actual or constructive, 
of his debtor’s bankruptcy. In such a case the banker should also demand the 
repayment of the amount dm- by* the surety. The banker need not first resort 
to the sale of the ’.securities held by him in the account. 

^1 

Notice of the lunacy of the debtor ok sui/jcrv — A, banker on 
retcipt of reliable notice of the lunacy of the i)rinci])al debtor or surely should 
close the account. It was held in Bradford Old Bank v. Sutcliffe (1918), 2 
K. P'. S83, that the lunacy of A: surety is to be taken as terminating the gua- 
rantee so far as future advances arc concerned, ('ofisecpuintly, apy- advance 
made by the banker aftcr'receipt of the notibe of the lunacy of his emtomer 
is not recoverable from the estate of the lunatic despite the fact that the con- 
tract of guarantee may provide for a month’s notice from the surety for the 
termination of the guarantee. 

Change in the constitution of the riKM or C(jmpany — Unlc.ss it 
is prpvided in tlie contract of guarantee that changes in the constitution of a 
^ linn or company will not aflcct the guarantee it will terminate in case the bank 
‘ having the guarantee is amalgamated with or is alisorbed by another bank. 
Banker’s guarantees, however, usually provide for such contingencies. The 
surety is entithid to securities deposited even by third parties whether such 
securities were deposited before or after the signing of the contract of guarantee 
provided they were exi)rcssiy held in respect of the loan, repaid bv the surety. 

Rights of the Surety. 

As the. completeness of the guarantee fopn used by bankers gives them 
the maximum of freedom tind leaves for tht guarantors practically no scope 
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for evading when the principal debtor defaults, so people arc led to 

believe that a persoh who has signed the common form of banker's guarantee 
has no rights to speak of. Although it is true that bankers' guarantees 
provide for creditors the maximum freedom of action and leave hardly any 
/ights for' the guarantor, a surety, unless he surrenders by express agreement, 
has by*law the following rights : — 

Surety can call •for the farticui^ars of the extent of his 
LIABILITY — Tn the lirst place a surety can, during the continuance of the 
guarantee, ask the banker for particulars of the extent of his liability and the 
banker is bound to supply the nccessa<V information, but hC should do so with 
all possible care without committing himself in respect ot other details relating 
to the contract. The surety lias, however, no rights to inspect the account of 
the debtor or •obtain from the bank any other information of a confidential 
nature. Tt does not, however, mean that the guarantor can expect the banker 
to withdraw immediately the facilities proj^^ided by him to the principal debtor 
on the Ixasis of the guarantee without giving notice for a specific period, because 
the cifstoiner, who may Ir’ve entered into business dealings and contracts upon 
tlie faith of guarantee, may suffer in his credit. Hdwever, if the bank takes 
advantage of the interval to make new and purely v^ohmtary •idvanccs, it 
w’ould iu)t be acting eqiiital^ly towards the guarantor. For example, if a 
father^uarantcos an overdraft to his son studying at a college and the latter 
taking an undue advantage of the opportunity begins squandering money on 
luxurious living, the former can ask the b^^nk tt) pay no more cheques drawn 
hy the latter. Tf tlie bank declints to accede to this rq^piest and ])oints to the 
three months’ notice clause in the guarantee signed by the father, the 
guarantor of the overdralt, it wipuld not be acting e(iiiftably towards hint. 

Right of ri: vocation — regards the siire^^'s right to revoke ()r with- 
draw the guarantee, it may be stated that it will depend upon the nature of 
consideration. If the consideration for a* particular guarantee is to forbear 
to sue for a debt a^eady owing iVom the principal debtor the guarantor cannot 
e\'ad(^ his liability by revoking the contract of guarantee. E^en when the 
liability of the customer for whose beiielit the guarantee is given is contingent 
as may be*the case when the banker according to tlie terms of the ct)n tract of 
siirelyship discounts a bill of exchange for J he customer or issues a letter jof 
crcdit.in liis favour, t4ie guarantor's liability will contifluc so long as the cus- 
tomer fft whoni the credit facility is granted nunains liable to the banker, 
though contingently, on the instrument. Even when the loan account of the 
principal debtor has been debited and his current account credited the banker 
on receipt of the notice of revocation from the guarantor cannot close the 
customer’s current account and dishonour his cheques drawn agaiiist the 
balance. 

Provision for notk e of a sfecifucd period — In the absence of any 
stipulations lio the contrary regarding notice, a continuiiig guarantee can be 
<lctcrmined at any time as to future transactions. l7pon the receipt of notice 
from the guarai\j;or, who has not bound himself to give notice of the termina- 
tion of his liability after the ^xpiry of a specified period the banker should 
communicate it to the customer and close the account so as to prevent 
the opeii^tion of the rule in Ct(iylon*s case according to which every payment 
.subsequent to the receipt of, notice of tennination of the guarantee by the 
banker, unless appropriated oth(?i’wisc, will go to the reduction of the amount 
for which *t he surety ii^liabh?^ However, he \rill not be liable, for any subse- 
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quent debit item as the same will be treated as a new advance. | It is generally 
believed that a banker who honours outstanding cheques after the expiry of 
the period of the notice agreed upon does so at his own risk. Bankers gene- 
rally avoid this risk by having in their guarantee forms an express provision 
toquii ing the guarantors to give notice of a specified period before terminating 
rheir liability on the guarantees. In such a case the guarantee wijl remain in 
force till the expiry of the ix?i"iod of the notice. As regards the honouring of 
outstanding cheques and bills accepted on behalf of t*he customer before receipt 
of the notice, there seems to be no doubt that the guarantor cannot raise any 
valid objection. It also appears reasonable that the banker is justified in com- 
pleting transactions, in the ordinary course of business, begun prior to 
re\ocation. 

hrFFA'T OF thf: noticf of srKF.Tv’s DF'ATH-rln the absence of an express 
undertaking to the contrary, notice of the death of the siircty revokes a conti- 
nuing guarantee so far as transactions taking })lacc after the death arc con- 
cerned. Ilo\ve\ er, as stcited abov«-, bankers by having in their guarantees a 
clau.M' requiiing sufficient notice to be given b}- the gvarantor during his life- 
time anti by his legal representatives after his cle?ij-h, before terminitting the 
guarantees^ are abkwto safeguard their interests. On receipt of the notice of 
tlie death of a surety, the banker usually rules oft tlie account and opens a. 
new one to safeguard his interests. • 

St'KETV SrCCFI.DS TO ALL KIGIITS AND OF Till: CKICDITOK— A 

surety on the jxi}'inent or performance of all that he is lialfie for, or which is 
due lo the creditor, succeeds to atll the rigjits and equities of the latter. He 
“is entitled lo the bertciit of c\ery security which the creditor has against the 
principal debtor at thl^ time •when the contract of siirctyshi]) is entered into, 
whether the surety knows of the existence ol^snch security or not ; and, if the 
creditor loses or, without riie cohsent of the kircty, parts with such security, 
the surety is discliargcd to the extent of tlie value of tlie security” (Indian 
Contract Act, 1872 , scctum M4l). IlowevcT, in case the guarantee is 
applicable to tlie whole of the debt bnf limits the ^niaranlor's liability 
to a specific^d amount, llic suicty can neither claim a jiroporl innate part 
of tli»- securities in tlie hands ol the banker nor prove his cla'mF against 
the debtor's eslate for the amount ])ai(l by liirn unless tile creditor's 
claim against the debtor is l^dly discharged. When tlie liability to the 
pankx.r is fully discharged, he is bounci to iiand oven any surplus repiaining 
in liis liands to the surety, or if tliere be more ilian one to eacli of liVe siijeties 
in proportion to the liabiliin s discharged by each of tlu'in. In case the 
guarantee is apiilicahle only .to a part of the debt tlic surety, on the payment 
of the amount due, can claim a proportionate: sliare in the securities belonging 
to the debtor held by the banker, and in case of the insolvency of the 
priiKipal debtor, the surety can prove liis claim egainsl tlie juincipal debtor’s 
estate. A banker's guarantee is usually applicable to the whole debt and 
contains a provision by whicli the surety expressly declares that he 
•will not compete witli the banker in the event of the 'bankruptcy of 
the principal debtor or claim any securities the banker may hold, until 
the whole of the debt due to the banker, has been pa^d, 

. SuREXx^'s RIGHT AGAINST DLJiToijs AND co-su RETIES- Generally, before 
paying the amount demanded by ilic banker, tlie surety sends a notice 
to the principal debtor of his intention to satisfy the bankers demand. 
Tlvi surety on making the payment to tfic* banker can* claim the amount 
rom the principal debtor, but he cannot make any profit • out of the 
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transaction. IJor instance, if he persuades the creditor to give up either 
the whole or a paft of the interest due, the surety cannot claim from 
the principal debtor, the amount foregone by the creditor. In case of 
the bankruptcy of the principal debtor, the surety may prove the debt 
in respect of his contingent liability even if he has not been called- 
upon tA pay any definite amount. In case of a joint guarantee the 
sureties’ haVe certain rights inter se. As tlffey share the liabilities, they 
have also in equity the •right to share the means of recoupment. Thus 
if they are liable in equal amounts they will be entitled to share equally 
the securities belonging to the. principal debtor in the possession of the 
banker. In case their liabilities are ifhecpial, they will sliare the securities, 
ratcably. If any one of the sureties has to pay more than his share 
he has a>> right to call upon his co-sureties for such contributions as 
will enable him to •recoup* himself to the extent of the exc'css amount 
paid by him over and above his proportionate liabilitj^ A co-surety 
has also the right to tlie benefit of a pounter-sc«urity given to another 
surety by the principal debtor. In Steel v. Dixon ^1881), 17 C.D. 825, 

it was* held that a sur'^^y who had obtained from the principal debtor 
a counter-security for ihe liability he had nnd(?rta^cn, was bound to 
bring into hotchpot, for the benefit of his co-sureties, whatever he had 
received from that source, cv^n though he had consented to be a surety 
only because of the counter-security, and the co-sureties were, when they 
entered* into the contract* of suretyship ignorant of his agreement regarding 
the same. It may also be stated that Uie pfliiod of limitation as against 
thf debtor runs from the date of the discliarge o^ his liability by the 
surety to the creditor. 

SuiuiTY’s KiGiiT TO BE DISCHARGED— A suretv is entitled to a complete 
discharge in the following cases : — 

(а) If the creditor discharges the priimpal debtor or acts in a manner 
the legal conscqiiciye of which is to discharge the principal dejptor (Indian 
Contract Act, 187?* (IX of 1872), section 134). The principle underlying 
this rul<« is* that if the princii)al debtor is discharged by the banker, the surety 
making tlie*pa^incnt to him will not be able to claim the amount from the 
j)rinci])al debtor. It may also be .said that aaithe debt due from the custome#* 
is extinguished b^" his dtecharge and as the princi})al contract becomes cancelled, 
the ^(uitract of guarantee also*//>5o facto ceases fo exist. 

(б) If the creditor ivithoiit the consent of thc^surcty, makes a composition 
with, or promises to give time to, or not to sue the debtor (Indian Contract 
Act, 1872, section 135). The effect of giving time to the debtor has already 
been discussed above. When a creditor accepts a smaller amount than the 
amount due from the principal debtor in full pei^mient of the debt due, 
he cannot be allowed to claim from the guarantor, the difference between 
the amount diteand the amount received from the debtor. Similarly, when cP 
banker without the consent of the surety, undertakes not to .sue the principal 

debtor, his forbca«ancc releases the surety. 

• 

(c) If the creditor does any act t^hich is inconsistent with the rights vf 
the surety, or omits to do any act which his duty to the surety requires him to 
do and thereby the eventual remedy of the surety against the principal debtor 
is impaired (Indiifn Contract Ac4, 1872 (IX of 1872), section 139). For 
instance, i4- enters into a contract to build a house for C for a certain 
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sum to be paid by instalments as the work reaches cert^iin stages. B 
becomes guarantor for due performance of the (iontract. C without 
the knowledge of B prepaj^s the last three instalments. B is thus discharged 
from liis liability. 

Pkovision for certain other contingencies — Before we conclncVj 
the chapter it is desirable to state that in addition to the points explained 
above regarding which the eoKtract of guarantee^ should be very clear it 
is necessary tluiit provision for contingencies, such as the absorption or amalga- 
mation of the lending banker with another bank, should be expressly niade 
in banker’s guarantees. Similarly, wiJierc tlie account or loan guaranteed is 
that of a partnership the guarantee should have a provision to the cifect that 
any change in the linn will not affect the guarantee. It must also be remem- 
bered that any alteration maile in a joint or a joint and t^cvcral guarantee must 
have the consent of all the co-sureties. 



I 

CHAPTER XI 


ADVANCES SECURED BY COLLATERAL SECURITIES 

^ Secured loans — ^We have, so far, dealt with the banker’s advances; 
which S.re,made either on the mere personal security of a borrower, or on 
his pefsorial security, coupled with that of one or more other persons. We 
have seen that, in the case of loans secured by guarantees, the guarantor 
usually does not pledge any tangible security, but merely promises to pay the 
amount due from the principal debtor, if the latter fails to do so. 'Fhc same 
is true of clean bills, where the acetq^tor of a bill is tlit; principal debtor, 
and the drawer and the indorsers are more or less in the position of sureties. 
Althougl> bankers do not mind investing considerable sums of money in the 
discounting of genuine commercial bills, they are very reluctant to make 
unsecured loans, and generally insist upon some collateral security to back 
them. We shall now consider, therefore, J:he banker's position as far as these 
secured loans are concerned. 

• 

Different types c f securities in differei^t places -Tn the course 
ot business as lenders, modern bankers come across different types of secu- 
rities according to the kKality in which they carry on their business. For 
example, in large cities like ifombay, Calcutta and ^Madras which have many 
rich aiTd upper middle class j>eopIe the banker is called upon to make advances 
against gilt-edged and other stock-exchange securities. Tn large industrial 
and manufacturing places the mills antf factories require accommodation 
against stocks of raw materials and finished goods. tn^tUe agricultural centres 
it is the agricultural producer which occupies tl^ j>rincnpal place a mon^ secu- 
rities oTfered to bankers. 

Different kinds of collateral securttiivS — Bankers usually secure 
their advances by stock e.xchange securitio«,i)ullion, goods, documents of title 
to goods and immoveable property. Sometimes, miscellaneous st'curities as 
for example, life i^licics, ships, and accounts rocciv’ablc are accepted as secu- 
rities tfir-bankcr’ii* adv'anccs. The large vairiety in the security ollered should 
be regarded as a source of strength to the banker who can miniTuize his risks 
by spreading his advances over this wide field. Before considering the 
banker’s point of viev^ ofthese securities, ills necessary to make s(une genefal 
obscr^a'#ions. • 

9 • 

Modes of Securing Advances. 

Willes J. in Halliday v. Holgate said “ Tliere are three kinds of security ; 
the first is a simple lien ; the second a mortgage passing the projx'i ty out and 
out ; the third a security intermediate between a lien and a mortgage, viz., a 
pledge where, by a contract, a deposit of goods is made as security for a debt 
and the riglij: to the property vests in the pledgee so far as is necessaiy to 
secure debt.” 

Banker’s li1?n — ^Wc have already explained the import of the banker’s 
lien ; it is sufficient to recapitulate here, that it is purely possessory and tjoes 
not transfer the property or the right; of ownership to the banker. By usage 
and statfltc, however, a banker’s lien is tantamount to an implied pledge con- 
ferring upon him the I)ower*of,salc in certain events. The exercise of the 
lien, however, is made subj^ect to several qualifications, but whencv’cr it can 
be validly exercised, tlK lien stands on the same footing^as a pledge. 
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Pledge — Bj’ section 172 of the Indian Contract Act, t87^' a pledge 
is detincd as a bailment of goods as security for payment of k debt or 
performance of a promise. The ownership remains with the pledger, subject 
» onI\' to the qiialilicd property which passes to the pledgee by virtue of the 
bailment to liim. 

Possession iiccessary. Delivoly is necessary in order to complete a 
pledge. It may be symbolical, iiS for instance when the key of a godown 
where the goods are kept is delivered, or documents of title relating to the 
goods are delivered. Further there may be delivery even when ‘'there is 
no pliy^ical changt'^n the possession of the goods. In j)oint of law, possession 
of goods may be changed by agreement without any ])hysical change in their 
position or in the position of the person who actujjilly holds them. The right 
of po<ses>ion may be transferred by agreement, and thC character in which 
the custoilian holds them may be changed by attornment,*' per Lindley L. J. 
in Mills V. CluirIcsieortlr{\S90), 25 Q.B.D. 421. On tlic same reasoning, 
there may be delivery to the pledgee even though the goods continue in the 
possession of the pledger if he agrees to hold tlieniM* bailee on behalf of the 
pledgee and subject tc> the pledgee’s order {Reeves v. tapper, 5 Bing. N.C. 136). 

Redclivery to the pledger. If once the good? arc delivered to the pledgee, 
the ph'dge is not lost if they are redelivered to the pledger for a limited or 
sjx'cial purpose. For instance, if a trader pledges a railway receipt with a 
banker to secure a loan, and ihe banker hands over the railway receipt to the 
trader for the special purpose of clearing the goods and storing them in the 
banker V godown, such recleliv^ry will not prejudice or affect the pledge (^fer- 
cantih Bank of India v. Central Bank of IniPa Ltd., 65 I. A. 75). Similarly, 
if a pli^.lgee in possession, entrujjts the goods to the pledger for the sjx'cial 
puq:>osc of selling them on behalf of the pledgee, the pledge is not lost {Sorth 
Western Bank Ltd. v. Pnynter, A.('. 56). This House of Lords' decision 

has neither been cited nor considered in the series of judgmiaits of the Calcutta 
High (‘ourt qji the question of trust receipts ; see post pagcL. 

Right to s&ll. Section 175 of Indian Contract Act provides that if the 
pledger makes a default in the payment of the debt by the stipulated time, 
the pk dgee has two altei nati\’(i n medics open to him : he may cither file a suit 
for the debt and retain the property pledged as security or lie np}’, after 
reasonable notice, sell the property. If there is a deficit the pledge** is 
bound to make it good to the pledgee and if there is a surplus the pledgee 
must account for the same to the pledger. 

Who can create a pledge? Under the original section 78 of the Indian 
(kxitract Act, 1872 any person in possession of goods or of documents of 
title to goods could create a valid pledge, the only limitations being that 
the pledgee must act in good faith and without notice and the pledger must, 
not liave obtained possession of the goods by means of fraud or an offence. 
This section was so exceedingly wide that it has now been repealed by Act IV 
of 1930 and two new sections 178 and 178A have been subslituted. Accord- 
ing to the new section 178, a mercantile agent who is in possession of the 
goods or of the documents of title relating to the goods, with the consent of 
the owner, can create a valid pledge. By section 178A, a pledge, who has 
obtained possession of the goods under a contract voidable for fraud or mis- 
representation, which contract has not been rescinded at the time of the 
pledge, can also create a valid pledge. Similarly, by section 30 (a) of the 
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Indian Sale of Goods Act, 1930 (III of 1930), a seller, who continues in 
possession with the consent of the buyer, can pass a valid title in favour 
of the pledgee and by section 30 (5) a buyer with the consent of the 
seller, has obtained possession of the goods or of the documents of title to 
^he goo,ds‘ may create a pledge free from all equities available to the original 
seller. . 

Mortgage of movables, A mortgage o| ..movables may be defined as a 
transfer, by way of security of the general ownership of the chattel, subject 
to the equity of the redemption of the mortgagor. No delivery of possession 
is necessary to complete a mortgage in J£nglish law. • 

Whether a transfer amounts to a mortgage will depend on the language 
of the dooument creating the same. In conveyancing, the formula is as follows : 
“The mortgagor hereby cortveys, transfers and assigns unto tlie mortgagee 
his right, title and interest in the property to have and to hold the same to the 
use of the mortgagee subject to the proviso fou redemption hereinafter 
contained.” * 

BilLs of Sale Acts, England, mortgages of movables are regulated 

by the Bills of Sale Acts, which require registratior# in order to render such 
mortgages valid. If the formalities attendant on the tralisaction arc complied 
with, the right created in favpur of the mortgagee is in rmi, i.c., available 
against the whole world and not liable to b<‘ defeated either by the insidvency 
of the rnortgagor or by any disposition or dealing with the chattels inconsistent 
with the mortgagee's rights. It is important to fiote (hat under a Bill of Sale 
^ thp property is intended to remaiji and normally remains in the i)ossession 
of the mortgagor. , 

Mortgages of movables in hndia. 'i he law of mortgages of mos’^iblcs 
in British India is in a nv3st unsatisfactory and chaotic coiiidition. 
Before the Indian Sale of Goods Act (III of 193(5) there were several cases 
ill India in which it was decidcil that a naoiitgagor, who remains in posses- 
sion of the goods, can pass a title to a bona fide purchase!* for value, or to a 
pledgee who take^ possession of the goods free from the lii>t mortgage 
(Backer Ahmed^Esmail, I.L.R. 5 Rang. 633; Narsiah v. V enkataramiah, 
I.L.R. 42 Mad. 59). These judgments ])roceeded upon the old section- 10 
of the Indian Contract Act which provided that where a person was by 
consent of the owner, in possession of the godtls, any disposition of the goods^ 
whcthcO lay sale or pledge, made by him to a h(\^na fide transferee for value 
was binding on the owner. As under a mortgage, the whole property passes 
to the mortgagee, in law, he is the owner and if the mortgagor, who has a bare 
equity of redemption, remains in possession with flie consent of the mortgagee, 
the case is clearly one which would fall within the provisions of section 108 
and the first mortgagee's rights would naturally be lost. 

Repeal of s. 108 c5f the Indian Contr.\ct Act — Section 108 of the 
Indian Contract Act, 1872 has now been repealed and at present there is no 
provision cithd^* in the Indian Contract Act or the Indi m Sale of Goods* 
Act, 1930 which governs these matters. On the other hand, section 66 (3) 
of the Indian Sale»of Goods Act, sufira, expressly states that the provisions of 
the Act relating to contracts of'sale do not apply to any transaction in the 
form of a contract of sale which is intended to operate by way of mortgage, 
pledge, charge or other security. In the absence of any statutory provision, 
the accepted princmle in British Indian courts has been to follow the English 
common law.. In England, possession is not necessary to complete the title 
•of a mortgagee of chattel^ (In Middleton, L.R..1 1 Eq. 209) 
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A mortf^agcd liis chattels to B under a bill of sale, which jvas registered. 
A created a second mortgage in favour of C under a second bill of sale which 
was also registered, C took possession of the goods and it was contended 
on his behalf that C had priority because English law, as far as chattels were 
•concorned, required delivery of possession to complete the title. It was held 
that there was no such principle known to English law, and A*s mqrtgage had 
merefore priority over C/s mortgage. In the case of Co-operative Hindustan 
Bank Ltd. v. Surendranath Dt\ t.L.R. 59 Cal. 667, *the Calcutta High Court, 
tiiat apart from the old section 108 of the Indian Contract Act, 
1872 tlie analogy of mortgages of movables according to the common 
law of England cannot be applied to India. It may justifiably be asked 
whj’ it has no apj^lication in this particular case, when the English law has been 
universally followed, in the absence of any statutory provision, in practically 
all the branches of law as administered in British India. This view was 
followed by the same High Court in Manmohan Mukherjee v. Kcshrichand 
Gtdabchand , T.L.R. 62 Cdl. 1046, in which the following propo.sitions were laid 
down: Fir-sriy, there is no such thing as a pledge, of movables without 
possession. Secondly, a ^transaction regarding moV-Tble property, which can- 
not operatv' as a pledge on account of non-ddlivcrj^'of possession of the same 
to the pledgee, does not appear as an effective mortgage of the same, whetner 
the language of the document'embodjdng the tiansaction be of intended pledge 
or be couched in the usual phraseology of a mortgage, or that of a hypothe- 
cation. A mortgage of movables without possession is deferred to the 
subsequent pledge of the same ; also to subsequent bona fide purchasers for value, 
and to the official assignee by virtue of th*e doctrine of ‘'reputed ownership." 
The same principle applies to holders of trust receipts. 

Equitable mortgages and charges — ^The three kinds of security 
already dealt with, namefy, the lien, mortgage and pledge were the only ones 
recognized by the English coinmon law. Equity, howcv'cr, with its in 
personam jiirisdiction. gave eftect to various forms of security which were 
cither invalid or unknown to the common law. It is not possible to clarify 
the subject without a detailed consideration of the intricate doctriiles of the 
courts of Chancer^’’ in Jilngland, which would be out of place in a booh dealing 
with banking law. A short summary of the po.sition, therefore, can only be 
.attempted. ,j 

InstiiJices of ccfuitahlc charges. A trirstce is deemed to be the legal 
owner of trust property arnl the beneficiary or cestui qiic trust is considered 
the equitable owner, if a beneficiary creates a mortgage of his interest, the 
mortgagee would not get the legal title but only an equitable title and his 
mortgage would be an eriuitable mortgage. Similarly, a rcgi.stcred holder of 
shares of a limited company who sells them continues to be the legal owner 
until the purchaser’s name is brought on the register of the company. The 
purchaser, though lie may have the share certificates with the blank transfer 
lonns signed by the vendor in his possession, will be only an equitable owner 
"until the shares are transferred to his name. Any mortgager, made by the 
purchaser of the shares before registration, will therefore be an equitable 
mortgage as liis own title is not legal but cqyitablc. ^ 

• Ineffectual transfer. 'I'lie mortgagor, though he is the legal owner, 
may use a fomi of conv’eyance inefTcctual to transfer the legal estate or 
the parties may deliberately agree to a charge effectual in equity only. 
For instance, if a policy of life insurance 4s intended .to be assigned by 
way of security, the law requires a regular assignment in writing signed by 
the mortgagor. A bare depesit of the policy would invalid and ineffectual’ 
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in law but rr/ay constitute an equitable mortgage on the policy (Ferris v. 
Mullins (1854), 2 Sm. & G. 378). Similarly, if a share certificate without 
any signed transfer is deposited as a security for a loan, there would be an 
equitable mortgage of the shares constituted by such deposit (Harrold v. 
Plenty *(1901), 2 Ch. 314). On the same principle, a mortgage of immovable’ 
property hi England could only be effected by a regular conveyance. A bare 
deposit of title deeds, with the intent to ^neate a security on the property 
fcomprised therein, will therefore amount to an equitable mortgage of the 
property, liquitable mortgages^have received statutory reco^ition in British 
India. * • • 

Hypotheediion. In law, to create a mortgage of movables, appropriate 
words of transfer and conveyance are necessary and for a pledge, possession 
is essential. A trangaction “intended to be a security over chattels, in which 
there are no words of transfer and where the possession remains with the 
borrower, will therefore amount to an equitable (jharge which is generally 
known as an hypothecation. Singularly ^enough, according to the Calcutta 
decisions, a mortgage of movables in India stands on the same footing as an 
hypothecation under English law. • 

• Agreements to mortgage. In equity, an agreement to mortgage or give a 
charge, if it is one capaole ^of specific performance, will create from the 
execution of the agreement, an equitable charge over the property intended 
to be mortgaged or charged. This is based on the maxim that '‘Equity con- 
siders that as done which ought to be done.'* Similarly, there can be no 
mortgage cither in law or ecpiity of property which is not in existence. 
Equity, howevci*, will consi(^er a mortgage of future property as an agreement 
to mortgage such property and^the cliarge wilt settle* on it as soon as such 
property comes into existence (Holroyd v. Marshall (1862), 10 H.L.C. 19l and 
Tailby v. Official Receiver (1888j, 13 App. Ca^. 523)» * 

Priority of equitable mortgages. Priority of equitable charges is deter" 
mined by two maxims of equity, viz., (a) As between equity and law the law 
prevails ; (b) wherf equities are equal, the first in time prevails. On the 
first maxim is basvd the doctrine of the bona fide purchaser for value without 
notice. The maxim means that an equitable title will be defeated by a subse- 
quent legal title, provided the person who obtains the legal title has paid 
value, has acted in good faith and has no ribticc of the prior equitable titl^. 
The cqiritics being equal, the legal title will prevail. Illustrations can be 
multiplied indefinitely but t\/o will serve the purpose. A beneficiary is the 
equitable owner of trust property but if a trustee sells the same to a ho^ia fide 
Purchaser for value without notice, the beneficiary’s prior equitable title will 
not prevail against the subsequent legal title. Similarly, an equitable 
mortgage of immovable property will be postponed in England to a subse- 
(luent legal mortgage erf the property. If a person, however, takes a legal 
mortgage without the production of the title deeds, he cannot be said to be 
acting cither 'in good faith or without notice of the prior equitable mortgage 
because the absence of the title deeds must, in the ordinary course, put hir& 
on inquiry. Thj equities in such a case not being equal, the maxim will 
not apply •and the legal title “will not prevail. The second maxim applies 
where there is no legal title, both titles being equitable. In such a c^se 
priority i^ determined in the order of time. We have already seen that with 
regard to shares in limited cornpanies the registered holder is the legal owner, 
all persons claimflig through or under him have only an equitable title before 
registration. The following illustration will, it is hoped, make the position 
quite clear. A is the registered holder of certain* shares vhich he holds in trust 
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for B\ B's title is therefore purely equitable.* A deposits* the stare certificates 
with signed blank transfer forms with a banker to secure the repayment of a 
loan. Tlic banker docs not have the shares registered in his name. In speh a 
case the banker's title is also equitable. J5's title will therefore prevail, being 
first in time. If B has connived at the breach of trust on the part of A, theii 
the equities will not be equal the maxim will not apply and tac banker's 
equitable title will prevail. * , ^ 

Margin explainkd — As the prices of all kinds of securities arc liable to 
fluctuations, and .vary according to their nature and as the amount of the 
money owing to the banker is likely to be increased by the accrual of interest 
and other charges payable by the borrower, it is evident that r\p banker 
should advance an amount eciual to the full market v^ilue of the securities 
offered. Even if they arc among the "wall flowers" of the market, which 
generally sit out and se^ldom take part in the dance in the middle of the 
market floor, the bankers acceptiiig them, will sometimes find it to their 
cost, tliat the official quotations of such securities^ are much higher {ton the 
prices at whicli they can, be actually sold. It. is, thueforc, necessary that the 
lending banker should insist upon getting securities W'orth more than the amount 
of the loan or overdraft he is called upon to grant. This difference, between 
' the market value of the securities and the amount lent against them, is known 
as the Margin, 

Margin for precious metals and gilt-edged securities — The 
margin depends upon*>thc class to which the securities offered belong, as a’l.so 
to a certain extent, upon the credit of the customer. For instance, in the 
casc\)f an advance against gold bullion, in a gold-standard country, a banker 
in normal times may be sajtisficdi with a margin of live i)cr cent, as the j)ricc 
of gold in gold standard countries is ordinarily very steady. However, 
when the monetary standard* of country is not gold and the price of gold 
fluctuates a great deal, as it is happening at .present a larger margin than five 
per cent. sh©uld be insisted upon. Similarly, as tlie pricb of silver is liable 
to greater fluctuations than that of gold, a banker may nave to ‘demand a 
margin of 10 to 15 per cent, or even more while making loans against silver 
or silver ornaments. In a silver standard country, the position is perhaps 
just the reverse of that stated above, and, therefore, a Jianker in that country 
will be sati.sticd with a smaUer margin in the case of .silver vhan that in the 
case of gold. In normal times, in the case of gilt-edged securities, a margin 
of 10 per cent, is generally considered ample, as they fluctuate within very 
narrow limits. Sliares of feeder railway companies, which arc considered a 
good security, call for a margin of 20 to 25 per cent. vSimilarly, for the shares 
of the Reserve Bank of India and of the Imperial Bank of India, a margin of 
15 and 20 per cent, respectively, is generally believed to be adequate. 

• For industrial securities — In the case of shares and stocks of indus- 
trial concerns, the position varies a great deal. There are industrial concerns 
whose securities, by reason of their financial position and reputation, com- 
mand almost as good a credit as any government security ; and there are 
others, whose securities may be worse flian worthless. The debenture stocks 
of good industrial concerns rank much higher than their shares as security 
for advances. Similarly, their preference shares are considered better than 
their ordinary shares. The margin, in such cases, depends upon the position 
of the company. The shares* of a mining company which has not paid any 
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dividend for several years, may not be a good security, even if a margin of 
50 per cent, is offerecl. 

For goods — In the case of goods and documents of title to goods, the . 
rrfhrgin varies more or less according to the extent to which their prices are 
liable to •flu* cuations. For instance, if the goodR offered as security are staple 
commodities such as cottoi^ wheat, or sugar, J:he prices of which are generally 
steady, the banker may consider a margin of 25 per cent, as, ample. Here, 
again, it may be noted, that there can be no fixed margin even for such com- 
modities. A great deal depends upon ihc conditions of the market for the 
particular goods offered. If the goods are of a perishable nature, the banker 
may accept them, provided they arc readily saleable and the advances against 
them are for veiy shojt periods. If the goods offered are articles of luxury, 
the prices of which arc liable to variations on account of changes in fashion, 
etc., the banker should be very reluctant to accept Jhem, even if a margin 
of 40 to 60 per cent, is offered. * 

Liquidity of Securitief*. 

As a commercial bank borrows funds which arc repayable oil demand, 
or at short notice, it cannot affprd to lock them up for long periods. It is, 
therefore, necessary that when a customer applies for a loan against some 
collateral* securities, the baflker should consider whether he will be in a posi- 
tion to realise them without difficulty in case of* default on the part of the 
borrower. , 

Need for written Agreeihents. 

Although the law docs not require the agreement of pledge or montgage 
of movable property, such as stock exchange sccurftics, goods, etc., to be in 
writing as a mere deposit of securities or go^ds with the intention to create 
a charge on them is considered quite sufficient to constitute an agreement 
tn law, it is, however^ customary with all banks to get such agreenjents redu- 
ced to writir^g and signed by their customers ; sec Appendix A, Form Nos. 26, 
26 (a) and 28^ posL This practice has the following advantages: • 

Advantages of writj'en agreements^— if the terms of an , 
agreement are committed to writing, it will minimize th5 chances of a mis- 
understandiAg of tlTe terms between the banker and4iis customer, as the agree- 
ment will state clearly the liabilities which are to be covered by the security 
offered. Seco7idly, the banker's memorandum of deposit contains useful 
provisions in his favour. For instance,, the mere deposit of stock exchange 
securities as a cover for advance will create only an equitable charge on them. 

1 1 should, however, be remembered, that the banker does not thereby get the 
power to sell those sccurifies, unless such power is given by an agreernent. 
Thirdly, an agreement usually provides for an undertaking, on the part of 
the borrower, to* maintain the margin agreed upon, failing which, it autho- * 
rizes the banker to realize the securities. Fourthly, an agreement also 
provides that the socurities or goojls charged will be deemed to be a security 
for the payment by the customer of the balance due ultimately on the closing, 
of his account or accounts with the bankdr. This will prevent the application* 
of the rule inmClayton* s case, which otherwise might prejudice the rights of the 
banker. Lastly, an ^agreement invariably contains a declaration by the 
customer, that* he has a good Jitle to the particular securities deposited, and 
can, therefore, charge them. IT .the securities offered do not belong td the 
17 
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borrower, such a statement will incriminate him and thus he 4n\l be deterred? 
from dcclaiing himself as their lawful owner, if he has no title to such 
securities. 

Realization of Securities. 

Right to sell — \Vq have , already stated that, generally, a mc^e lien gives 
no right of sale in respect of securities and tlic only way of realizing 
them is to file^ a suit against the customer, and tlicn have the securities 
attached and sold in execution of the decree. However, where the rule's of 
the stock exchange attach a power otsale fo the lien, such a power can be 
exercised. The pledgee of securities, on the other hand, has, ino.ny case, the 
power to sell them on default of the pledger {In re Morrito ][l886), 18 
Q.B.D. 222). As Lords Justices Cotton, Linclldy and^Boweji observed, “a 
contract of pledge carries with it the implication that the security may be 
made available to satisfy, the obligation, and enables the pledgee in possession 
(though he has not the general pi1:)perty in the tiling pledged, but a special 
property only) to se]> on default in pa\Tnent and after notice to the pledger, 
although the pledger mar redeem at any moment iijf to sale." 

Default and notice — W'hen a debt payable on a fixed date, remkins 
unpaid on that date, the debtor is said to have defaulted. However, from the 
extract given abo\’e, and in view of the express terms of section 178 of the 
Indian Contract Act. 1872 it is apparent that in l^ritish India, ordinarily, 
notice to the pledger of * the ^pledgee’s intention to sell the securities, 
if the amount due regains unpaid by the* stipulated time, is necessary before 
sale. Where no date is fixed for the repayment of the loan, a notice (see 
Appendix A, Foim Xo. 34, post), demaiiding pa\Tnent within a reason- 
able fime and informing tj,ie ple^lger that, in /rase of liis failiue to repay within 
that time the serurili 'S pledged will be di.sjxised of, is .sufTicient. The reason- 
able time in such cases is to l>i* <^etermined according to the circumstances of 
each case. If thl* prices of the securities pledged arc falling rapidly and the 
customer fails to maintain the promised margin, a ihort notice will be 
regarded as (jiiite adequate. On the other hand, if the 3,ccurity to be sold is 
real propei^y, generally a longer notice is required. It must be gleariy under- 
stood that if the form of the charge requires that there must be a demand for 
•repayment prior to»thc exercise of the right of^^ale, then demand must be 
made even if there has beep an earlier demand which was subsequejj^^tly waived 
(Hunter v. Hunter and others, H.O.L. (1936) ). However, in actual 
practice, as bankers reserve for themselves very wide powers, no great difficulty 
arises in this connection. 

Law of Limitation and Advances. 

The period of limitation within which a suit for recovery of an advance 
lies. Is the ordinary period of three years from the date on which the advance 
• is made. In cases, in which the advance is made for a fixed period, however, 
the limitation peripd of three years begins from the date of expiry of the 
fixed period. Where an advance is made on a promissory note payable on 
demand, the period of limitation runs from* the date of the exetution of pro- 
hiissory note and not from the date of demand. 

Advances against Stock Exchange Securities, 

• « 

What compromises in the term ?— Having explained tlie important 
general principles governing secured advances* we ^hail, first of all, consider 
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those which are secured by stock exchange securities. This term, in its 
strict sense, is tiscd for gilt-edged securities. Government securities, municipal 
bonds, port trust and improvement trust bonds and such other securities as 
are issued by Government and public bodies, and shares and debentures of 
industrial and commercial companies, banks and insurance companies, and in • 
which dealings take place on the stock exchanges. 

Importance of stock exchange securities — Advances against these 
securities form an important part of the loans made by commercial banks in 
large cities, which have stock exchanges, not only on accoiinf of the finance 
required by speculators for tlie •purchase of such securities as are likely to 
appreciate, tut also because these securities are held in large blocks by rich 
and upper middle classes in such cities, owing to the fact that moneys invested 
in them can be, easily realizod in case of need. Moreover, from the point of 
view of the bankers also, they compare favourably with certain other 
securities. 

Points in favour of stock exchange securities — In the" first place, 
as compsired with giiaiai^tccs, stock exchange sccuritici? are, generally, more 
reliable, because a banker advancing moneys against them, gets something 
tangible, while, in the case of guarantees, he has to vAy entirely upon* the 
solvency of the surety for the ,i*ccovery of the advances, when the borrower 
makes default. Secondly, high class stock exchange securities which arc 
known as gilt-edged securities, are more easily realizable than those of certain 
other kinds, viz,, lands, buildings, and certaiti kinds of goods, because 
th^re is always a ready market for good stock exchange securities, 
even in fairly large blocks. ^Thirdly, in normal times ,*good stock exchange 
securities, arc less liable to fluctuations than Commodities such as cotton, 
sugar, etc. Ordinarily, the prices of first class stock exchange securities are 
very steady, and, therefore, bankers do not^ think it necessary to ask for a 
margin of more than 10 to 15 per cent. Fourthly, in the case of stock e.x- 
change securities, it is easier for the banker to satisfy himselj about the title of 
the customer offeriijg the sccuritihs and their market value, than in the case 
of securities such ^ lands, buildings ,etc. The banker need not* consult his 
solicitor^to* satisfy himself, whether, or not, the title of his customer to the 
stock exchange securities offered is good. When the securities, are fully nego- 
tiable, the banker, in the absence of any knovwJ.cdgc as to the defect in the titl^ 
of his cii^omer, can a<^uirc a good title to them, if hd is holder for value. 
Similarly, when the securities comprise of shares* the transfer of which must 
be registered in the books of the issuing company, there is hardly any difficulty 
in finding out whether or not the customer's title to them is good. Fifthly, 
their market price can be ascertained, from the quotations given in the daily 
papers and those supplied by stock and share brokers. Although quotations 
given in the newspapers, arc not always reliable, yet they can certainly give 
a fair idea about the prices of stocks and shares, particularly those in which 
frequent transactions take place. Sixthly, they can be more easily transferred 
than certain otner partially negotiable securities, or lands, and buildings. For* 
instance, if the securities are fully negotiable, they can be transferred either 
by mere delivery* or by delivery coupled with indorsement. Seventhly, the 
release of the securities can be effected with a minimum of expense and for- 
mality. Lastly, the banker, in case of*need, can, without any difficulty, raise 
money agaSnst such securities by pledging them with another banker, 

i Drawbacks t)F making advances against stock exchange secu- 
rities — ^A s ’against the aboA^tcmentioned advantages in favour, of advances- 
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against stock exchange securities, certain drawbacks may he mentioned. 
Firstly, in case of partly paid-up shares as already pointed out, the banker may 
be called to pay the uncalled amount, if he, or his nominee, is registered 
as their owner. Secondly, the banker renders himself liable as transferee to 
indemnify the company against any loss it may suffer, if the transferor's signa-j 
ture on the instalment of transfer turns out to be a forged one. Jn 'accord- 
ance with the decision in The Cdrporation of Sheffield v. Barclay, 1905, a trans- 
feree, who sends a forged trah&fer for registration, must indemnify the 
company which* has acted on the faith that the same was genuine, and this 
liability continues^ even though the transferee may have subsequently sold 
the shares. A banker can avoid thisVisk by making his custoiijer sign the 
transfer form in his (banker's) presence. (The risk may be avoided to some 
extent, if all transfers of shares taken by the bqpker as security a*re signed 
and witnessed in his presence.) Thirdly, the articles* of association of a 
company generally provide that the shares will be subject to its lien in case 
■of default in the payment of calls cOn them, or of any other amount due to 
it; and so the banker .ma}', if he faUs to give proper ngtice of his lien on the 
securities to the company concerned, find that he caiyaot get their full •benefit. 
Fourthly, in case of fjjiar^s which are liable to wide fluctuations, the banker 
may suffer a loss, if he docs not sec that his customer maintains the margin 
agreed upon and in case of default to do so realize them. Fifthly, if the 
securities arc not negotiable, then their transferor capnot give to his transferee 
a better title than his own. 

Advances to stock-brokers**in LoxpoN — It is not uncommon with 
the bankers in London" to advance loans to stock-brokers, whicli are generally 
madq “from account to'accoun*c.“ These advances have an advantage over the 
loans tj other customers against stock exchangee securities, in that such loans 
are of short duration and' the Securities offered arc readily saleable. The 
banker need not renew the loan,^inie is not agreeable. All that he has to do 
is to give a coupje of days' no*tice before the fortnightly stock exchange 
settlement and he gets his money back. The need for s^c^l advances arises 
when the broker's client has bought certain shares in anticipation^ of a rise 
in their price which does not come off, and when he neither wants' to cut 
off the transaction by selling the shares, nor is able to pay for them. The 
stock broker places them with a ibank, which lends’ ,70 to 80 per cent, of their 
market price and his* customer (the purchaser of the'share^) is reniiired to 
find the balance However, the advances to ordinary customers against sf^ock 
exchange securities, are a little less liquid, because there is no understanding 
about their being repayable at a short notice. 

Advances to stock- brokers in India. 

In large cities, that is, where stock exchanges exist, bankers in India make 
similar .advances to share-brokers generally for a period of one month or less 
inter\’ening between two successive settlements. Sometimes, this business is 
done in the form of budli transactions which literally mean “carr^dng over" or 
transfer from one settlement to another. When the buyer is unable to finance 
his purchases out of his own resources, resort- has to be ma*de towthe banker 
who advances the money and takes delivery at the time of the settlement of 
the shares purchased by the share-broker on behalf of the client. At the same 
time the real purchaser of the shares undertakes to purchase them for the next 
succeeding settlement or delivery about a monfh later, at a 'higher price than 
^at at which. the banker is asked to take deliveiy of the said shares. The 
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difference betfveen the purchase price and the sale price represents the interest 
on the money invested in the transaction. When the prices of shares are 
rising rapidly due to heavy speculation, the budli rates yield from 6 to 12 
oer cent.* interest. On the other hand, when the market is depressed, the 
%udli rates also go down so low, sometimes, as to yield about only 3 per cent. 
Banks* oreftnarily enter into such transactions* with highly respectable parties 
and only in gilt-edged securities and first-ekss shares, as in addition to the 
fisk of the party's inability to pay for the shares at the time of the next settle- 
ment as a result of a heavy fall.in prices, there is the danger of defective title 
of the parly delivering the shares. It^is also the practice (Jf bankers to make 
straight loahs against the deposit of shares to share-brokers and other cus- 
tomers. • The practice of bankers in Bombay appears to be to demand 
heavy margins, extonding tip to 50 per cent, against loans on speculative 
shares and securities. 

Precautions to be taken — ^Wlicn flic banker is offered stock exchange 
sccuri^es as a cover fer an advance, he has to see to which class they belong. 
As explained in (diapte? VII 1,^ the securities against which bankers usually 
m^kc advances, arc jiublic debts, debentuies and bonds of municipaliti(\s, 
port and improvement trusts, and shares of guaranteed railways, all of which 
are considen'd (iiiitc safe. Securities of public utility companies such as tram- 
ways, (fleet ric, gas and telephone companies as well as shares of banks, are 
also generally considered suitable for the purpose of securing a banker's 
advance. While lending against the shares of companies, the banker should, 
in*his own interest, ascertain whctlicr such shares arc J)artly or fully paid-up 
ones. In the former cjise, lie should make sure that fio call has been jnadc 
which the shareholder has failed to meet, because, such unpaid calls constitute 
a speciality debt due from the f^harehokler to thc»company (s. 21 (2)*Indian 
Companies Act, 1913), which can, "without requiring the certificates to be 
returned to it, exercise its right of forfeitiftg*the shares iij respect of which 
the calls, though iijiide, have not been paid." Moreover, in case partly paid- 
up shares are transferred to the banktT or his nominee in the Books of the 
company he makers himself liable to pay any calls, the company or. its 
liquidator nfay make. This liability does not necessarily terminate with the 
sale or transfer of the shaijNS as in the event pf the liquidation of a company^ 
if its existing membcii> cannot meet the calls, anyortc who has been its 
member \^ithin a*year of the commencement of tke Ikiuidation, can be called 
upoil to meet the liability, provided, the amount is rc(|uired to pay a debt 
owing by the company at the time he was a member. When the banker is 
only an equitable mortgagees, lie will have to find money for the payment of 
the calls made on the sliares to prevent their forfeiture. If the banker is un- 
willing to meet these subsequent calls, the only alternative left to him is to 
sell them out, possibly at a low price. If, however, the banker is quite con- 
fident that there is no likelihood of any further calls being made, he need 
not reject shai merely on the ground of an uncalled liability. • 

Other stoci^-exchange securities -With the growth of industries 
and trades #he number of joint»stock companies is increasing day by day. 
Such an extension of the principle of pompany promotion, though welcome, 
is accompanied by the danger of the creation of mushroom companies which 
do not last long. It is, therefore, necessary for the banker like the investor 
to be careful in sflecting* secunticJB which he should accept as cover for his 
advances. With a view to dkninate undesirable^ securities being accepted as 
covers for all its advances and \o save time, every modern bank prepares an 
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approved list of securities for this purpose. * The cxaminatioi^ of the balance 
sheets of the companies and surveys of their general working are absolutely 
essential for the preparation of the list. The nature of tJic business? each 
company is carrying on or the study of its past history and an estimate of its 
prospects have an important bcanng iifwii the value of the security of a 
company. A banker has iilso to consider whether the security*" offered are 
debentiu-es or shares. In the fcKuier case he will by taking the security, put 
himself in the. shoes of a creditor of the company. In the latter case he. has 
to consider whether the shares are ordinary or preference, with or without 
cumulative rights." Ordinarily he will give preference to debentures over shares 
and to preference shares over ordinary ones. Cumulative preference shares 
are better than non-cumulative preference shares as in the case of .the former 
class the dividend, if unpaid, accumulates for any year. . Similarly, the holders 
of preference shares have generally a prior claim to the return of theii' capital 
before anything is paid, to holders of other classes of shares in case of the 
winding up of a company. The banker should also sec whether the shares to 
be included in the ap]5rovcd list are listed by one or more of the stock e^erhanges 
and arc freely dealt witk, otherwise it will be difficult to realize them in case 
of need. ‘ 

^^ALUATION OF SECURITIES — When a banker is satisfied with the secu- 
rities offered, he has to ascertain their market price, allowing for any dividend 
that may be included in the price quoted. Gentrally, the stock exchange 
quotations are cmn dividencK as long as the dividend warrants arc not issued. 
\\’hen the company, whose shares arc o^'ered, has closed its books for the 
preparation of dividend warrants, the dividend declared, but not paid, will ’ 
be paid to the person*’ whose^ name is registered in the books of the company 
as th^ holder of the sliares, and, therefore the banker, for the purpose of 
valuation, may have to deduct* from their market price, the amount of the 
dividend. A banker should not always rely upon the cpiotations given in the 
daily or weekly papeis, ])articulaiiy in the case of securities which do not 
appear in tlie “business done" column of 'die slock exa\iange quotation list.* 
In such a case, it is better to ascertain from the secretary /jf the company the 
rate at which the last transfer of its shares was registered. The bankVir should 
also note the date of the transfer and take into consideration the 'effect of any 
/:ircumstances, arising subscqiKintly, which arc liVcly to influence the prices 
of the securities. * - 

How TO CHARGE Tiiic S'liccRiTiES — ^Aftcr a banker lias** approved qf the 
securities offered, ascertained their prices and detennined the necessary 
margin, he has to consider how best he should complete the security. In the 
case of fully negotiable securities, the property in them, can be transferred by 
mere delivery, when they are bearer securities. But in the case of securities 
payable to a certain person or his order, delivery, poupled with indorsement 
of the person, is essential for transfer of property in them. If the banker 
takes such securities in good faith and for value, he gets a good title to them, 

* even if it later transpires that the person who pledged them, load no authority 
to do so. As bankers generally act in good faith and exercise reasonable 
precautions before accepting such securities, no difficulty 'need arise on that 
5 Pore, particularly as business done in good faith, even though it be done 
negligently, docs not affect adversely Ihe title of the banker, unless the negli- 
gence, when considered with the circumstances of the case is ploved to be 
gross {Eckstien v. Midland Bank Lid., Thf Banker, Junet 1926). This does 
jttot, however, mean that the banker's title would not be affected, when circum- 
stances connected vnth the transaction are sKC*h as •should have aroused his 
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’suspicions that the securities deposited did not belong to the person deposi- 
ting them. I* appears necessary, at this stage, to state briefly what is meant 
by negotiability and what securities can be regarded to possess this character- 

* istic.. 

^ Negotiability of securities — By section 13 (I) of the NegotiabJa 
Instnimcr^.^ Act, 1881, a promissory note, bill of exchange yr cheque payable 
either to order or bearer, when transferred citl>er by indorsement and delivery 
or by mere delivery, according to the nature^of the instrument, passes, to its 
transferee a good title irrespective of any defect in the title of* the transferor ; 
tile transferee is free from the equities which could be enforced against the 
original holder, provided, of course he A a holder in due coifrsc. This section 
docs not refer to instruments other than promissory notes, bills of exchange 
and cheqiflLes. Consequently, in the case of other instruments which may be 
impressed witlf the olxaractcfr of negotiability, it becomes necessary that the 
transferee should be a bona fide holder for value, without notice of any defect 
attaching to the instiaimcnt or to the tilje of the , transferor. For instance, 
if a bearer cheque is taken for value from a person who had received it from 
the thie^ the party taking it, in good faith and for value Vill get a good title to 
it. Its drawer can be sued on it and no equities,* if any, which could be 
cnfbrced against the person who obtained the cheejuc ftom the thief, or the 
person who got it from the ctawer by fraud, can be enforced against its 
holder ip due course. The transferee of a debt, on the other hand, cannot 
get a better title than thaf of its transferor and the debtor can enforce against 
the transferee the equities which he could^ put •forth against the transferor, 

, hii^ original creditor. In the case# of a negotiable instrument, however, not 
only does the property in it#pass by mere delivery or indorsement and deli- 
v'ery, but the holder in due course is no way affected any defect of ti^le of 
his transferor or of any prior party. The holder in due course can, mojreover, 
sue upon it in his own name. 

Forms of Negotiability. 

• Nf-Gotiability^by statute-— Negotiability may be expressly given to 

certain instruments* by statute law, as is the case witli bills of ox('hangc, 
cheques “and^ promissory notes, including currency notes. Usage is the origin 
of the whole of tlie law merchant, governing negotiable securities, and the 
statutory negotiability of these instruments is/k therefore, the result of tlie legi^ 
recognitioTi of ceijaiii mercantile customs. • 

Negotiability by custom -Some documerfts, though not possessing 
statutory negotiability, may be treated as negotiable by the custom prevalent 
amongst merchants. It is, however, necessary that this custom must be of 
the country, where the transaction under dispute was made, as a custom of 
the country of issue or origin of the instrument will not suffice (Picker v. 
Lojulon a7td County Bank (1887), 18 Q.B.D. 515). In this case, the point at 
issue tiu’ned on the rights of a true owner against those of the bona fide holder 
of a Prussian Jiond without the coupon in respect of the interest thereon. 
There was sufficient evidence to show tliat such bonds were treated as* 
negotiable instruments in Berlin, but there was no evidence of a similar usage 
in London. .The Court held that they were not negotiable. It may further 
be added that the instruments which are negotiable by usage, retain thejr 
negotiability even if the usage is not sufficiently general to be called a custom, 
provided ir can be proved that, at the time of the contract, the contracting 
jparties had the knowledge of its existence. 
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Negotiability by estoppel — Lastly, kn instrument, which, from its 
nature, is not strictly speaking, negotiable,. may, in thahandfs of a bona fide 
holder for value, be treated as a negotiable instrument by the law of estoppel, 
provided the instrument on the face of it purports to be transferable by dcli- 
vor}’ or indorsement and delivery, or, provided its fonner holder represented 
' it to be as such. If such an instmnient is eiitiTisted to an agent for bciit{^ 
deidt in the nlarket, tlie juincipal will be precluded from fi^lcnying its 
negotiability against a person who has taken it bona fide and for value, cv'cn 
if the agent in dealing witli the instrument exceeds the authority given to 
him. In Fuller v. (ilyu Mills Currie & Co. (1914), 2 K.B. 168, the plaintiff 
had bought throvgh a linn of stock ^rokerJi, certain shares of which one H 
was the. registered holder, riie plaintifl allowed the blank transfer forms 
signed by H and share certificate to remain in the possession of^ the stock 
broker who, to defraud him, pledged the same with defendant;, banlr to secure 
an o\'erdraft. It was held that tlu' plaintilf was estopjicd from setting up his 
title as against the defendants, having left the certificates in the hands of the 
stock broker in Midi a condition ifs to convey a lepresentation to any person 
who took them frunirtlie stock biokers that tluy had aiithonty to deal with 
them. Th.e piinciple, lnjwe\ er, is not likely to be e:/tended to persons lieyond 
sliare or stock bioko*s who are clothed with* authority to deal in stocks ^ind 
shares. In Hazm imull v. Satishchandra Chose, 46 (!alcutta 361, a person who 
by fraud had obtained sh.ire ceitificates witii •transfer fomis signed in blank 
from the owner, was held incapable of passing any title to a bo)ia fide pvirchaser 
for value. IIow’e\er, it nyist be remembered that the negotiability by 
estoppel, as it is sometime^ called^ cannot be pleaded except against the party 
who dealt with the histrumeiit as such. *Thus an instalment, not generally 
recognized as a negotiable in>tnimciit, cannot pbsst'ss the (jualitics of a nego- 
tiable instrument in every case. 

Different forms of neg^otiaule se(1'Rities — The following are con- 
sidered fully negotiabh' stock exchange securities : • 

1 . Bearer 'Bonds. 

2. Scrips to bearer (scrip is a term usually emlV.oycd to denote the 

provisional certificates or documents indicating the .subscription 
‘ to so much of a hjan or so many shares. W'hen t,he allotment 
money is paid, a scrip or provisional certificate is generally 
issued. ^ Bonds art^issued after the iSnymeiit of final instalment. 
Scrijis are held to be negotiable by the usagi' of b.vikers and 
dealers in jmblic securities). ^ < 

3. Shanks or stuck warrants to bearer generally. 

4. Dcbcnlun's pciyat)li* to bearer generally. 

Banker’s title to se(tt<i'iies elLdged— Theie is no doubt that a fully 
negotiabJe tyj)(; of secuiity is oi ideal form of cov(u- as fai’ as tlie banker is 
concerned, because Lc can hold ilie security against (ho w'hole world, provided 
he acts in good f.iitli and gives value, lie is recjuiied to act honestly and he 
•should have no actual nolire ol any defect in the title of tlie customer ollering 
tlie security. In a ('as(‘ (fjuulon Juint-Stack Hank v. Sinimois, [1892j A.C. 
201) decided more than 5o ycais ago, when a stot k-bi ol^,;*r pledged bearer 
bonds belonging to a client, the House (d' Louis upJield the •bank's right 
tt) hold them against its advances • to the stock-broker. It is generally 
agreed, that it is not neres.sary for the banker to inobe into the question of 
his customer's title to ilie securities, .so long as facts, the neglect of wliicU 
would amount to bad faith, arc not present w^Iien accepting bearer bonds as 
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cover. The banker should, hovJevcr, see that all unpaid coupons are attached 
to the bonds which -he is taking* by way of security, as delivery of the bonds 
without the coupons attached is not considered as a good delivery according 
to the rules of stock exchanges. In the case of advances against Govern- 
ment promissory notes, the banker should satisfy himself regarding the 
following points : — {a) That the notes are properly indorsed in favour of 
the bank.*' (b) That all the prior indorsements are genuine and regular, 
(c) That the notes arc not mutilated, tom o» damaged. The banker advancing 
tnofiey against Government promissory notes has to take noU' of the dates on 
which interest on them will 'faH due and arrange to collect the same, and he 
should watcli for any drawings of the bonds deposited witlf him. 

'J'he recent decision of the Privy Council in Secretary of State v. Bank 
of India Ltd. (appeal 55 of 1937) reversing the decision of Mr. Justice Wadia 
in favour of tlipe 15aiiic of Inflia Ltd. and that of the Hon’blc the Chief Justice, 
Sir John Pcanmont, who dismissed the appeal of the Secretary of State for 
India against Mr. Justice Wadia s deci^sion, created a great stir in the 
banking circle in India. A new promissory note according to the ins- 
tructi(ii \5 contained in 4 he Government Securities Manual, issued in place 
of an old note, was considered for many years as free from any defect in one 
or# more indorsements on the promissory note which tire new no*te replaced. 
Thus, a liolder of such a proyiissory note could not be called upon to com- 
pensate the Secretary of State for India, if it was found that the old note 
replaced by the new note’had one or more foiged indorsements. However, to 
the astonishment of the bankers and deicers hi Government securities, the 
Privy Council held that the hold<ir of the new note cpuld be called upon to 
make good the loss suit’ered Jiy the Secretary of State in issuing the new note 
in ignorance of the fact that one.or more indorscments*on the promissory note 
turn out to be forged ones. This decision has thrown a heavy respomsibility 
upon banks and investors in Government securities. Efforts have been made 
to get the law amended, but they have jo, far been unsuccessful. In the 
meanwhile some bankers insist that the last preceding •endorsement on a 
Government Promissory note shohld be by a Banker or that a cu^omcr should 
himself get the securities renewed in his name. 

• . * ’ 
Non-nego4iable Securities* 

Generally, the non-n«go liable securities' arc either inscribed stocks dr 
rcgistered^stocksiind shares. ^ 

.Insckibed stocks — Inscrflied stocks are so called, because the names 
of the holders of such stocks and the amount ol their holdings arc “inscribed” 
— i.e., recorded in the books kept either with the government or the corpora- 
tion issuing the same, or its agent. When such a stock is to be transferred, 
it is necessary for its owner or his duly const itu ted attoriuiy to go to the 
oflicc, where the books for the transfer of the securities arc kept, and 
authorize the transfer of the stock he has sold. I'lie holder of such stock 
does not, as l^p docs in the case of bearer or registered stocks, receive any 
certiheatt^ of title which he is required to deliver to the X’cndee, but he gets 
merely a receipt of acknowledgment which is \'alueless as a security and is 
useful only ^s eviflence that the bolder has bought the stock to which it refers. 
As the production of the receipt is noj: quite necessary for sale of the stoCk, 
no reliance should be placed upon the receipt as a security for advances. 
It is, therefore, for the banker to have the stock transferred to his name or 
that of his nomiitce, as* no charge can be obtained by the deposit of the 
stock receipt. When ^tock • certificates to bearer with interest coupons 
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attached, or registered stock certificates, can obtained at the holder’s option 
in respect of liis liolding of inscribed stock hnd if the holder exercises such 
option, it affords a less cumbrous and more advantageous method of perfect- 
ing tlio security, than that involved in the fonnalityattendant upon the transfer 
of inscribed stocks. • • 

Registerkd stocks and shares — Most of the stock exchange securities 
belong to the second category, vjz., registered stocks and shares. They are 
so called, because the registratioii of their transfer in the books of the issuing 
compaiu’ is necessary for accpiiring a legal title to them. They are evidenced 
by certificates gi\v,'n under the seal of the issuing body. The memorandum 
and articles of association of the issuing companies lay down their resi)ective 
rules for the transfer of their shares. Whereas most of the companies accept 
the standard form of transfer, some have their own special transfer forms 
and in those cases only such .special forms should oe used. 

Equitable Title and Us drawbacks. 

Liable to be defeated by prior equitable or subsequent legal 
TITLE — The banker gets an equitable title to the securities deposited wi(h Iiim, 
when his customer enteis into an express or implied agreement willi him 
to the effect that the securities arc given to him to secure a debt due, on to 
become due. from him to the banker. Tlic, chief defect, in case of an 
equitable title, is, tliat it can be defeated by a prior equitable title, or a 
subsequent legal title. For instance, a customer "borrowed money Troin a 
bank on an equitable mortgal^e of^ shares duly registered in her name. Later 
on, it turned out tliat^shc lield the shares as tnistec for her children, so that, 
when the bank tried to enforce its security, it w;as faced with a claim on be- ' 
half '"of the children of its customer; a;, the children’s equitable title 
w^as earlier than that of the bank, the claim of the children was ui)Iield. 
Similarly, if a banker lends moneys to a customer against the ecjuitabJe 
mortgage of certain shares of company and subse(]uently tlu‘ customer 
sells them to a person in whose name they are transferred in the books of 
the company, the banker’s title to the securities will be clf;featcd by the legal • 
title of their purchaser. As, generally, companies rcqpirc that the share 
certificates togetlier witli the tiansh*r fomis must be submitted Ki tliem 
for the registration of their transfer, the risk is minimized, but it is some- 
times possible for tlic\ customer K) obtain diiplicatu copies of the certificates, 
by making a false statement that the originals have been lost, and subsequently 
sell tliein and get them registered in the name of their buyer against w;hom 
the banker can liavo no nunedy, as tlic bnycT gets a legal title to them. How- 
ever, the companies, before issuing duplicate copies of the share certificates 
reported to be lost, advertise tlie loss and their intention to issue the 
duplicates unless objections are received within a specified time, and reejuire 
the shareholder apply ing for the issue of duplicate certificates to sign an in- 
demnity bond in their favour. The risk that is attendant on such transac- 
tions when without the banker’s knowledge, the borrower may have given 
a prior equitable title or may give a .subsequent legal title to a** third party is 
that the holder of the prior equitable title or of the subsequent legal title 
will get priority over the banker. If the registered own^r is Jiolding the 
securities merely as a trustee, which myans the existence of a prior equitable 
title of the beneficiaries of the tnist, the claims of the banker will be postponed 
in favour of the right of the beneficiaries. • 

Further drawbacks of equitable title — IVforeovel-, in the absence 
t)f registration, there is also the danger that the* company may have a lien 
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over the stocks and shares against the registered owner, or it may have 
received notice of a prior equitable title, before the banker takes steps to have 
the securities registered in his own name o^ that of his nominee. The com- 
mittee of 'the London Stock Exchange require that a company desiring ta 
have its shares quoted in the daily stock exchange list will riot exercise any 
such lien. According to the mles of the Native Share and Stock Brokers 
Association of Bombay the companies who:iiC shares are quoted retain the 
right to refuse to transfer the shares on the ground that the shares are subject 
to a lien on account of any debt, or liability of the transferor to the companies. 
This adds to the risk of taking a Wank transfer thouglf the risk can be 
considerably minimised by sending a notice to the company as explained 
later. Another disadvantage of securing a loan by an equitable mortgage 
of shares is tliut thoi equitifl:)Ie mortgagee, not being registered as a holder 
of shares, receives no notice of any proposal to issue new shares, nor of 
any scheme of reorganization of the cjjpital of the company which the 
company may contemplate ; thus he may remain ignorant of the appreciation 
or depreciation in the prices of the shares which may* be brought about by 

the company's proposed or actual action. • 

• • • 
Objections to legal title — In the case of fully paid-up shares, from 
the point of view of the banker's security, a legal title, which the banker 
can get by having himself or his nominee registered as their holder in the 
books of the compjiny, is very desirable, but tli^ customer does not generally 
accept the arrangement, /rs//y, because he Us reciuired to pay all the expenses 
of*thcir transfer and retransfer an& secondly, because ilf may affect Ixis credit. 
Thirdly, the customer may *l)c a director of accompany, whose shares arc 
deposited, and, in case the shares are transferred from his name to tlfat of 
the bank or its nominee, he mfly lose his Sx^at on the board of directors by 
his failure to hold the minimum number of shares that a director of the 
particular company is re(iuircd to hold. Poitrthly, the articles of association 
of some cornpanios^iprovide for the restriction of transfers*to people engaged 
in particular trades and consequently a banker may not be able to get the 
shares k’ansferred to his own name or that of his nominee. It is, therefore, 
generally not necessary for the bankers to insist upon acquiring a legal 
title to the securities ofj'ued. Moreover, if the banker sends the share 
transfer forms and share certificates to the company concerned for effecting 
a legal trSnsfer 5f the shares into his name or that of his nominee and they 
are duly transferred, the banker may be called upon to indemnify the company 
for breach of warranty if later on it turns out, that the banker's customer 
had furnished liim (the banker) with forged transfers or certificates. 

Different methods of effecting Equitable Mortgage, 

Bankers get an equitable title to registered securities in one of the follow- 
Shg ways : — • 

(1) By mere deposit of securities. 

(2) By deposit of securities with a memorandum. 

(3) By deposit of securities with a memorandmn, and duly executfid 
• blank transfers; see Appendix A, Form No. 26 (6), post. 

;(4) By deposit of* securities and execution of a special power of attor- 
ney in favour of^the banker, authorising him to sell them, on 
default in payment of the loan secured by them. 
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Mere deposit of securities — ^Thc mere deposit cA registered securities 
witli a banker with the intention of creating a charge on them gives the 
banker an ecpiitable title, 'riiis method is fraught with many risks. There is 
no written c‘\idcnce regarding the purpose of the deposit. There are no 
express conditions regarding the debt which is secured, the rate of in'terest fo 
bo charged, the margin to be maintained, and the power of the bknker to sell 
the securities. In the absence, nf any special agrqpment, the banker has to 
resort to the court for an order of sale. This form of equitable mortgage fs, 
therefore, not jwpular with banks. 

Deposit ov securities together with memorandum — Generally, 
wlien legal title to stocks and shares deposited as security cannot be obtained, 
bankers are satisfied with an equitable title by , taking the sccuritie*s togctliei 
with a mcinoraiulum of deposit (see Appendix A, Forn'i Nos. 26 and 26 (t/j, 
post) from the customer himself or from a third party, owning the securities, 
provulcd the loan to be secured is of temporary nature and the borrowTi* is 
absolutely reliable. Tlic chief aim of the memorandvim is to safeguard the 
banker, completely as possible, against disputCs as to the purpose of 
the depo.sit. For in.^taiice, in the absence o*f some written evidence to the 
contrary, a* customer might later on ‘allege that he deposited the security to 
back an overdraft existing at the time of depooit, and not to cover any future 
advances. Consequently, the memoranclum generally provides that 
the security shall be continuing, and vests in the banker the power to sell 
the security, when the customer ' defaults in clearing the advance. In the 
case of partly paiebup shares, the Ixrnker is generally authorized by 
the memorandum of deposit to debit the customer’s account with any amount 
paid 'on his behalf for calls made by the coifipany, sub.sequent to the deposit 
of the' securities. In cases, where Ihe stocks and shares are deposited by 
a third party, c.g., a guJirantor, to secure the advances granted to a customer, 
the memorandum provides that ^hc surety shall not be discharged by any 
arrangements, as to the giving of time, etc,, made between the banker and 
the principal debtor. 

Deposit of share certificate with blank transfer— Another 
method by which a banker can acejuire an equitable title to securities 
received as cover, is to require rile borrower to deposit the securities together 
with transfer forms, signed by the transferor but leaving the s]^ages‘for the 
name of the transferee as weil as the date on w^Iiich they arc signed blank. If, 
however, the date is filled in the instmment, the documents must be lodged 
for registration within six iiKinths after the date appearing on the transfer 
otherwise comj^anies concerned sometimes demand an explanation for the 
delay in regi. -strati on leading up to difliculties. But generally, the date is 
omitted, as the chief object of a blank transfer is to escape stamp duty. A 
blank jininsfer will give the banker only an equitable title, until and imle.vs 
he takes ‘^teps to register himself as transfcreix Similarly, if^a banker gets 
an cquilabhi title to certain securities, which turn out to be trust pro- 
perty, the banker’^ claim to the securities will fail against that of the 
cestui qiic trust, the person, for whose benefit athc tnist is adminirtcred. The 
M/Dribon Stock ICxchange khiquiry ('ommittee (1936) recommended the 
abolition (d blank transfers by making them ba(l delivery, in view of the 
healthy ellect it will have on stock exchange transactions in general. 'I'lie 
committee however think that some concession in the payment of stamp duty 
should be made in respect of securities pledged, with bankers by recognized’ 
‘stock brokers. ■ . * 
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Deposit with a power Af attorney — ^Bankers, sometimes, require 
the borrowers Ifb deposit the securities and execute special powers of attorney 
in their favour or that of their nominees to deal with the stocks and shares on 
behalf of their customer. The provisions of the power of attorney will 
generally jfrotect the banker against all probable risks, but he will still be an . 
agent ofTiis principal, with certain powers granted to him by ihe latter. 

Precautions in case of Equitable Meirtgage. 

When the banker agrees to Jend money against the equitable mortgage 
of stock exchange securities, he should #akc the following pitjcautions : — 

1. Savg in exceptional cases a banker should not accept shares standing 
in the names o4 parties othea than the borrower as security for his advances. 
When such an excepfion is made it is necessary to have the transfer form 
signed in the presence of a bank official or some other person well known 
to the bank. The registered owner of the •shares should be required to give 
a letter^ to the effect that the shares may be pledged with the banker by the 
^ borrowA** in whose favour the shareholder relinquishes his rights in the 
sha[es to be pledged. , • . 

2. Notice to the company — ^The banker should send a notice to the 
secretary of the company^ the securities of which arc deposited with him, 
to the effect that he has a charge on them. (For a suitable form of notice, 
sefe Appendix A, Form No. 26 {c) post,) Su^:h ncftice to the company, in the 
^ first place, will enable the company to inform the banker whctlxer any one 
else has a prior charge on the securities. Seconf^ly, this will secure priority 
for the banker over any fresh ac>vance made by the company to the share- 
holder. Thirdly, it will prevent the issue of dupheate copies of share or 
stock certificates, and thus the borrower will be ^prevented from giving a 
subsequent legal title to another person. It \yiil on the one hand bring to light 
any fraudulent dealings with the, shares by the borrower and on the other 
*hand enable the bAiker to get over the right of lien the company may 
claim for debt, or acclaim against the shareholder arising subseciuent to the 
receipt of thg notice. Notice of lien, is generally forwarded to tht company 
in duplicate by registered post with a request that the company should acknow- 
ledge the notice by indorsing and returning the Suplicate aqd infonn the banker* 

• of prior charges, il any,*on the said shares. ^ 

•' 

Notice through court — In England, a banker can, to some extent, 
protect his equitable title to stocks and shares by applying to the court for 
a notice to be served on the company.* The effect of notice under the order 
of the court makes it incumbent upon the company to advise the banker 
at least eight days before* sanctioning a transfer, should the registered share- 
holder apply for a transfer of the shares. However, if after the expiry of the 
eight days, thci equitable claimant fails to take any steps to obtain an , 
order from the court, restraining the transfer of the shares or the payment 
of the dividends, the company may permit the transfer or make the payment. 
Such a precaution acts as good eheck on the customer, should he endeavour 
to transfer the stocks or shares deposited by him for a loan or overdraft 
because within eight days of receiving notice from the company of which the 
banker is holding the stocks or shares as security, the latter will take legal 
steps to obtain an ofder of*the courl* restraining the company from sanctioning 
the transfer. * 
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Not to pakt with shares — On no account should the banker part with 
the share or stock certificates, as otherwise his customer ma^' prejudice the* 
banker's ix)sition giving a legal title to another person. 

Good faith to be observed — It is essential that the securities must be 
taken in good faith, which means that there should be no circumstances 
connected with them to the knowledge of the banker which, to all ordinarily 
pnident person, would gi\ o causey for doubts as to the true ownership of the 
securities. ^ 

Power to sell — As a general rule, the banker obtains a memorandum 
signed by liis customer, which generally contains a clause giving the former 
the power of sale. Apart from this, the mere deposit of the securities, when 
the transaction constitutes a pledge, sometimes^ implies the power to sell in. 
case of the customer's default, \\lien a definite date for the payment 
of the banker's loan has not been fixed, it is necessary for the banker to de- 
mand repayment, at a Reasonable fulure date. I'he reasonable period in 
such cases will greatly depend upon the circumstances of the particular case, 
but a month’s notice is considered sufiicient. Evfn when it may Riot be 
othenvise ijccessary, ihe 'banker should give notice of his intention to exercise 
his right of sale. 

Shares of Private Companies. 

It is seldom that shares of pirate companies find favour with the lending 
banker. This is so, because, it is not only difficult but almost impossible 
for the banker to fomj a correct idea about theip financial position, as private 
companies, are not bound to jmblish their bitlance sheets. Even if they issue 
them,* it has to be renicm bored that neither accounts nor their balance 
sheets need be certified f)y Registered Accountants. As it is rarely that 
such shares are dealt in the ma’‘ket, a banker lending against them cannot 
form any reliable estimate as to their aj^proximate value. Again, while 
accepting tkc shares of a private company as security ior an advance, care 
has to be taken that their transfer to the banker or his nominee ^may not 
be refused by the company’s directors. Lastly, such shares arc not easily 
marketable and in case the banker wishes to dispose of them, he will find it 
vliftkult to do 50 . ; , 
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CHAPTER XII 

. adVXnces against goods and documents of . 

TITLE TO GOODS 

. Divergent views to their suitab«:ity as securities—Th addition 
to the securities dealt with in the previous chapters, bankers, particularly in 
large ports and other commercial centres, advance funds against produce, 
goods and cjocumcnts of title to good! Whether or not Such securities are 
suitable for securing banker's advances is a question on which divergent 
views arc* held by some of ^c leading authorities on the subject of banking. 
Sir John Pagef in hiS book. The Law of Banking (Fourth Edition, pp. 376 and 
377), says. 

Provided the banker is dealing with honest and r( sponsible persons, documents, 
of title to goods, su^dias bills of lading, delivery orders, wajfehousemcn's certificates, 
clobk warrants and udters of lien or hypothecation, are convenient secuities for 
advances. By means of them goods can be clfectivtily pledgi'd, which obviously 
could not otherwise be so utilized by roason of their bull^or location.# By bills of 
lading in special, goods on the high seas can be hy])othecatcd before arrival and 
thus Used as cover for bills* given for the price or for advances. Naturally, a 
very largo proportion , of this business is transacted througli brokers and other 
agents of the owners of the goods, and the Factors Act, 1889, and the Sale of 
Crmds Act, 1893, arc praiseworthy efforts to minimize the banker’s risks in dealing 
witli such agents and incidentl)^ quasi-owfters, such as vendors who have already 
sold the goods elsewhere and vendees who may not be ir#a position to pass a good 
title to a sub-vendee or \)ledgeo. It is not tli^ scheme of these Acts to elevate 
the various documents of titlS to the ]X>siti()n of the banker’s ideal security, the 
fully negotiable instrument, to which lie aciiuircd an indefeasible title whatever 
the customer s position, whether thccnstoniGr be h«nest or dishonest, wlidlher the 
security Ix' the customer’s own, or he has authority to deal with it or not, and 

whether the banker takes it lor an existingglfbt or afresh advance and, 

uiifortiinatoly the provisions of the two Acts are so tangled, so overlapping, so 
complicated by^ross-referenccs’and the idea of reducing everything to the common 
denojuinator o^‘ the mercantile agent,’ that, for want of ccrtainty.'the safeguards 
aie not so complete or rc-assiiring as they wxre doubtless intended to be. 

On the*other hand, such securities do not find favour with AFr. Gilbart and 
Mr. John Hutchison. , 

Accofding if) Mr.^Gilbar^ (Journal of the Jnstitutc of Bankers (1922), 
January, p. 7.). 

Another kind of security is bills of lading aixl dock warrants. Advances upon 
securities such as these must be considered as lieyond the rules which prudent 
bankers lay doAvn for their own government, they can only be justified by the 
special circumstances of each case. But in truth, no banker should readily make 
advances upon sucIip securities. Now and then they may take them as collateral 
security for an advance to a customer who is otlierwisc respectable, but if such 
customer requires such advances frequently, not to say constantly, it shows that 
he is coifducting his business in a way that will not ultimately be either for h’^ 
own advantage or that of his customer. 

Mr. njitchifcn is even nvare scathing. In his book, The Practice of 
Banking (1887), Vol. Ill, pp. 327 and 328, he says, 

*It will be observed from the forms of the documents known as Brokers’ Under- 
takings or Brokers’ Engagements in connection with produce that these 

arc utterly Worthless as securities If assistance by traders is required 

in this way, the formation of a Traders Loan Company ” might be projected 
Avith its object opcgly professed, or a Traders’ Pawn-broking Company ta 
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meet tlir ca‘;e of loans made exclusively on warrants, delivery orders, and ware 
hoiisc-kecpors’ certilicates. There might, however, be instituted to that elYcct 
a “ ('loncral Hypothecation Company,’* by whom guaranteed transferable warrants 
for convenient amounts might lx; issued and occasionally accepted by the banks 
against advances. ' • 

■1 

Divergenxe ExrLATNFD — Tn view of such pronounced divergence of 
opinion between well-known writers on the subject, the reader is bound to ask 
the reasons for conflicting views'* Mr. Steele attributes Mr. Gilbart's view* 
to the fact that his experience of the business of the kind must, necessarily, 
have been very limited. Regarding ]\Ir. HuLchi.son\s opinion, on the other 
hand, it may be said, that, knowing the comj)lications and certain risks 
iiu’olvcd in accepting such securities, he takes a pessimistic view, whereas, 
Sir John Paget, realizing that there are risks of some kind or another even 
in the case of the best of securities against which bankers lend money, does 
not see any reason for discouraging bankers from investing funds in the 
securities under discussion. The change in the view during tlie last one 
hundred years or so, is also due to the expansion of modern commerce, which 
could not have taken place but for the facilities which those engaged in it 
are able to get from their* bankers. 

Before considering the precautions which bankers should take in the 
case of advances against goods and documents of title to goods, it is desirable 
to see how these securities compare with other kinds of securities, accepted 
by bankers. Produce, goods and documents of title to goods, have the 
following advantages : — ^ 

Advantages. 

TaNGIKLE security — Such securities are better than guarantees and bills 
of exchange, because they enable the banken to fall back upon something 
tangible, in case of the failure of customers borrowing against such securities. 
M'hen an advance is ordinarily secured by a guarantee, the personal .security 
of the borrower is coupled with that of another person, called surety. In case 
both the parties- the principal debtor and his guarantor-fail, tlie banker's 
claim ranks only equally with the claims of other unsecurcHi creditors of the 
bankrupt customer. It should also be noted, that a banker, making an ad- 
vance against goods and documents of title to goods, is, in case of the failure 
of-»the debtor, generally able to recover the amount due to him by selling the 
goods, while, for the balance, if any, he can prove his claim against the estate 
of the debtor. 

Freedom from he.wy fiuctuations in prices — ^'fhe second advantage 
in favour of securities of this kind, is that, if the goods advanced against are 
necessaries of life, their prices in normal times, are not liable to wide fluctua- 
tions. Prices of necessaries of life such as wheat, cotton, sugar, etc. unlike 
tliosc of certain kinds of shares, do not fluctuate very widely. 

. Easy to sfll — ^The third point in favour of securities of this kind is 
that they can be sold more easily than certain types of securities such as lands, 
buildings, etc.; particularly if the commodities pledged are foqd stuffs like rice, 
wheat, or sugar, the banker has practically no difficulty in realizing ' them. In 
case of immovable property the sale and the transfer of the property may take 
months, even if the banker is willing to accept less than its fair price. The 
markets for staple products and certain other kinds of goods have become more 
stable in modem times, than was the case mole than half a century ago, when 
international trade was not a§ much developed as at present, and, there- 
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fore, the old prejudice against this class of business had gradually died out. 

Advances only for short periods—TIic fourth advantage in favour of 
these sociwities, is that advances against them are generally seasonal and* 
Consequently for short periods ; therefore, the banker in lending funds against 
them, hus n-^t to lock up his money for any considerable length of time, whereas, 
in the case of advances against immovable woperty, the investment is usually 
for a long period. 

Easy to evaluate — Lastly, the prices of produce :jnd goods can be 
more easily and accurately ascertained tlian the prices of immov\Tble proper- 
ties and certain other tyj)es of securities. A banker can keep himself in 
touch wifli the markets staple commodities by getting reports from 
commodity biokers, its well as by studying the market reports published in 
the tlaily newspapers. 

Other advantages — In addition to the abovementioned advantages, 
from the. point of view* <•! the banker, an important point in favour of such 
secuiitics, is that they liclp the commerce of the •country and enable the 
pec^ile to get food, clothing, and other necessaries of life far more* easily and 
cheaply than would otluuwise be the case. If a merchant has to restrict his 
purchases to the extent of liis capital, not only will he have to forego the 
advantage of lower prices,* but also he will be unable to keep sufUcient stock 
oi* variety of goods for his custoineis, who i\j the?r turn, will have a restdeted 
held for making purchases and at 4:om])aratively high prices. 'I'his is one of 

* the main reasons why bankers should accept such sccui'itics. 

Drawbacks. 

As against the above advantages, these securities suffer from the follow- 
ing di awbacks : — • • 

• 

• Risk of DETEijiORATiox— ]\rbst of the goods are liable to deterioration 
and damage unless sj^rorage arrangements arc quite satisfactory. For instance, 
a banket advancing money against fruits, oilman’s stores, vegetables, i‘te., 
lias to be vdly careful in st'eing that they arc sold before they decay. It is 
not iiifn^quciit that the lenwku' is put to loss, >mply b('caiise he does not hav« 
the necessary (^xj)(uieticc, or knowh'dg(^ about tluf goods accepted by 
him qs secTirity. *1 f a banker, ^!or example, inakPs advances against nibber, 
he sliould know that it slirinks and loses weight when stored for a consider- 
able time. vSimilarly, while accepting maize as security, he should not forget 
that it "sweats” more fret^ly than other kinds of produce. 

Fall in i’Ricr:s — C'crtaiii kinds of goods are liable to wide fluctuations 
in demand as their markdt may depend upon fasliion, and a change in fashion 
may lead to a considerable reduction in demand. Reduced demand, without 
a corresponding reduction in supply is bound to bring about a fall in prices* 
which will spell ruin to a holder who holds large stocks of such goods. 

Greate^j risTvS of fRaui>— There arc greater risks of frauds in con- 
nection with such securities than in .the case of certain other kinds of 
securities. For instance, if an advance is made against sugar, all the bags 
said to confain sugar may not have sugar in them. Some of them may con- 
tain merely sand w sawdust. 'Micre is also the risk of the quality of 
the goods being inferior to •that stated in the invoice. A banker cannot 
-know whether the contents of the cases offered a*s security, arc in accordance 
18 
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witli tlu'ir iinoii os, nnlc'^s the documents relating to 'the gAods in question 
include ccniticates from reliable packers. 

Reasons for their unpopularity in India. 

In addilioiv to the disadvantages slate<l above, sucli advanccj^ have not 
Iven jx^pular in India l\n* tli# following reasons:— ■ 

FT.ri TT’AirOXS I\ TKK nri- to scanty means of TRAXSrORTATION — 
In fonnei days wlu'ii tlic means of transportation and communication were 
bur scanty, i lie •Indian m.nkets weiji* not “will organized. This resulted in 
lluetuations in prices of goods to such an extent that even •expert traders 
and inercliants could not forecast the future demand for, or supply of, tlii'se 
commodiiies. ('ouse(]uentl\’. cases wen' not uncommon, w’]]i'n bankers came 
to grief, on account of having advanced large sums against such goods. 

Unsi.-tttid STATE 'OF I AW —'The law' with regard to this kind of security 
was foimerly in a le^;^ settled and satisfactory condition than it has since beiTi. 
Even at present it is not easy to iind experts in rtiis Iminch of legal science. 
But for some ('ourt , decisions, there was no legal enactment to speak of, w'hieh 
could guide bankers contemplating^ to advance money against goods and 
produce, or documents of title to goods. 'Hk' position has somewhat l)een 
imjirovod hy the passing of tlie Tndi.m v^ale of Gopds Act, 1930 (III of 1930). 

Ansi Naui; or rmur \v..m:noi’SFS— In the absence of public warehouses 
in India, the tiroduce is stored generally gither in the godown of the borrower, 
or the lender, or e\Tn sometimes in a hired godown. 'I'hc borrow'er under- 
takes to pa\' the rertt of the godown and^ ellcct insurance ol the produce 
.stored- India cannot boast of recognized W'arehonse-kcc'pers, such, as EuroiJC 
and America ]'osseS‘'. 'khe la\V in iho.se continents recognizes the entity of 
warehouse-keepers wlios(‘ business is to store goods, produce and merchandise 
on behalf of liadeis, ex])oitcrs,*and im])orters. They i'^siie what are known 
as the wajehoiise waiTaiU.s, being negotiable securities: consequentlj', thei'* 
ownership and, therefore, the title to the goods to wiiich thc\' relate can be 
eflectivch'. tiansfencd to the holders in due course thereof by dfjlix'cry of 
the w arrants coupled witli indorsement. The general practice in India, of hand- 
ing over the key of his godov n by the borrower: to the banker may deprive 
the fomier of farilily for sale. Ilowevi-r, as the jnvsent writer understands, 
bankers in India, generally aflord every rcJ^SGiiable facility to suci'i customers. 
They all(wv iln m to sIuav .samples to prosi)cctive buyers, grant partial releases 
again?,t j)aymcnt, and at -times even deliver g(;ods again.st trust receipts, 
thus allowing the borrow(;r tf> transport tlieni and repay the advance after 
negotiating the niilway receipt, or tlie bill of lading, 'i'hc late Mr. B. E. 
Madoii had j^repared a draft bill fur tlu' encouragement of the establishment 
of in.dejX'udent warehouses in India, and to provide for their proj)er supcrvi.sion 
and control, but owing to his death, no further attempt appeals to have been 
mad(; in this connection. 

General Precautions. 

i Wc shall state briefly the important precautions required to be taken 
in the case of advances made again.st the .security of goods or documents of 
title to goods, and tJjen cemsider tlie jirincipal documents of title to goods as 
bankers securitie.'^. For hjrm.-. of agreaments used by Indian joint stock 
banks for advances on the security of pledge gf. grain and produce, sec Appen- 
dix A, Form Nos. 30 , 30 (a)' and 30 {b),posi. ' ‘ 
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Borrower^to be'trustwortiiy and experienced — It is very necessary 
for the banker to sec that his customer, who wishes to borrow money against 
the seturity of goods or documents of title to goods is tnistworthy, prudent, 
capable has practical experience of tlie produce or goods which he is 
handling, As in such transactions, the risks of fraud are Very great, it is 
absolutely essential that the customer should be entirely trustworthy. For 
instance, when a banket'* is offered 500 bfij^s of cardamon, lying in the 
customer’s godown as security for an advance, it is not pctssible for the 
banker to examine the contents of vacli and every bag. lie caji, at the utmost 
open a few bags to sec what they contain. It is necessary, from the banker’s 
point of view, that his customer should also bo well-acciuaintcd with tlie 
business, so that lui m.iy be ^ible to dispose of tlic goods to his advantage 
as well as to tlic advifiitage of the banker who has advanced monej^ against 
them. Many a time l)ankers have had to suffer losses on account of the 
inexperience of tlieir customers. An cxpewenced biftinessman, dealing in a 
particular line', knows tiu' risks of his trade. For exan'yile, a manager of a 
I)rovisiofi ^?lole knows from liis experience wliat i)r()\isions are liable to rai)id 
* deterioration or decay, at certain times, in a parliciiJar country. It is 
preferable to deal with members of recognized trade associations formed to 
safeguard the interest of tlieir D!spcctive trades. 

BaMcer to Br: famili/ik with dieff: rent markets — It is very necessary 
fou a banker undertaking this business, not (irfily to acrpiire familiarity 
with the dilferent markets, such as cotton tnarket, wheat market, etc., but 
•also* to hav'e first hand knowledge of the conditions anc? customs peculiar to 
each trad(j. For instance, if fic a^lvances large amount.^? of money to cotton 
merchants, he must be sufficiently familiar with the conditions of the cofton 
market so that he may be able tb know whefx the price of cotton is intfated, 
otherwise he will not be able to regnlale the margin for loans against the 
commodity, according to the conditions of it^ market. Similarly, if he does 
rfiot keep himself in ciose touch with the tluctuations in its price, he will not 
be able to call upon Tiis customer to maintain the margin agreed upon by the 
customcr#aifd this may result in the value of the security falling.below the 
amount due horn the customer. There may also be “rings” and “comers” 
in a particular market, anc^ it is, therefore, ylvisable for the banker to be 
in close t^ouch with the •markets relating to the produce* and goods against * 
which he is Tnakin^ advances. • ' • 

To DEAL WITH OWNER OF GOODS OR AN AGENT IN POSSESSION — In Order 
that the banker’s legal title to this class of securities be unassailable, he should 
on the one hand, deal with the owner of goods or the agent in possession, and on 
the other hand should S(*e that he takes possession actual or constmetive — of 
the goods charged. This is because a transferee of goods, unlike the transferee 
of a negotiable security, cannot get a better title than the transferor except 
ill five cases diialt witli in sections 27 to 30 of the Sah of Goods Act, 
1930 (III of 1930). 

The live cycceprtons arc : — 

{a) Those who having sold good§ continue in possession of the goods* 

^ or of the documents of title to the goods (section 30 (1) ). 

(&) Those wjio, having bought or agreed to buy goods, obtain with 
•the consent of tl^p Seller, possession of goods or of the documents 
of title to tke goods (section 30 (2^ ). 
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(r) Mercantile agents, who, acting in the ordinary course of business 
of mercantile agents, have witii the consent of the owner, 
])ossession of tlie goods or (he documents of title to the goods 
(section 27). 

(if) PaiV owners who, with the permission of the co-qwners, arc in 
sole possession 'of the goods (section 28). 

(e) Those who have obtained possession of goods under a voidable 
contract which has not been rescinded at the time of the 
lauisfcr (section 29). 

In tlie abow stated cases a good title to the dona Jidc purchasers 
or pledgees for value without notice can be j^assed. '■ 

To TAKr vo^sr.ssiox or thk si:crRiTY -In cirder to safeguard his 
inlcrcsts, it is necessary for tlu^ banker to see tliat the goods arc delivered 
to him; and he should generally insist upon the delive;\' being made before 
tlie grant of the loag. TIowex’cr, it is not necessary hv tliis purpose to have the 
goods remoNcd from the customer’s godown to that of the bankt^r, as the 
lianding ^o\'er of tl^‘ keys of liis godown by tlie customer to the banker and* 
transferring the services of the watchman, if any. by the customer to the 
banker constitute constnictive delixery or trmisfer of possession. When it is 
iu)t practic*ible to have i ven coiistiuctive possi ssion of the goods at the time 
of the grant of the loan, a banker may ask the ciislomcr to enter into a con- 
tract of hypothecation by which, he sliould nndoitakc to subsequently pledge 
the goods, when he»:s required by the bmikc r to do so. In this way a by.nkcr 
can, no doubt, acquire an .equitable title to t'iie goods, but he still nins the 
ris'k of someone else acquiring a legal titlb without notice of contract of the 
h^’pothecation and thus, depriving the banker of his sccurit}', because such 
contracts are good only in equity and arc not recogni/cd by law. It has been 
held in India, that a snbsequeit pledgee of goods is entitled to jaiority over 
the person in whose favour a previous hypothecation bond has been executed 
in respeo^ of the same goods (('o-nperaUve llimbhlhan lUnik Lid, v. 
Siircndranath Dc, 59 ('al. (S(i7 (G88) ). d'o illustrate* the piincinle stated 
above, w’c give below’ the facts of the well known c.ise In rc H^amilton Young 
& Co. (1905), 2 K.B. 772. Mesons. Hamihoii ^'onng Co., shi]ipers 
‘ of piece-goods nscrl t(; I)uy cloth and after gefting the same bleached and 
dyed used to consign it .to Messrs, hhving Co. of Calcutta, il'hb National 
Bank of India Ltd., w hich fuianced IlamiiLon ^'oung <S: Co/s purchased of the 
cloth jirocunul from the said firm a letter of lien in the following foim ;-- -*‘We 
beg to advise ha\ ing drawm cheques on you for / — , w'hich amount jileasc 
place to the debit of our l(;an account, as a loan on the sccniity of goods 
in course of preparation for shii)ment to the East. As C5eciirity for this 
advance we hold on y(jur account and under lien lo you the undermentioned 
goods in the hands of — as per their receipt enclosed : The.se goods when 
ready wall be shipjMul to Calcutta and the bill of lading duly indorsed will 
be handed to you and w’c then undertake to repay the abox'e adx'ancc either 
in cash (jr from the i)rocee<Is of the bill on INving & ,Co., Calcutta, to be 
negotiated by you and .secured by the shipping documents rc*prcsenting the 
•abovementioned goods, etc." On the failure of Hamilton Young & Co., 
their trustee in bankruptcy claimed certain goods in the hands of the bleachers. 
The court hold that Hamilton Young & Co.'s trustee in bankruptcy could 
not succeed, as the letter of lien given by*thcm to tlie banker was a document 
wliich evidenced a transaction of the most oitllnarv kind as between bankers 
and merchants. • 



ADVANCES AGAINST GOODS AND DOCUMENTS 277 


Goods or produce oFFEREh should be necessaries of life — ^T he 
banker shoulci ^ce that the goods offered as security, are more or less 
necessaries of life, which can be easily sold. For instance, it is not at 
all difi]cult to sell wheat, cotton, jute, sugar, etc., in large quantities, without 
any appreciable reduction in price. On the other hand, it is difficult to sell 
liiTishccl goods, the demand for which is more or less limited. Another 
advantage in favour of staple goods or articles is +hat their prices arc compara- 
tively steady, and, thcrch^j-e, the risk which^ ,a banker nins in advancing 
moneys against them is less than that in the case of other goods,^ the prices of 
which depend very largely upon the vagaries of fashion. 

Proper care in valuation — ^The* banker has to be* careful in the 
valuation of goods. He has to satisfy himself about the quantity, as well as 
the price of goods offered as seciiritj'. For instance, paddy loses in weight 
when it is stored up ffer a period, therefore, it is not quite safe to assume, 
that its weight at the time of sale will b(^ the same as at the time of its accep- 
tance as security, jxutieulnrly wlieii the iwo trani»actions are separated 
by a considerable lenglli of time. In advanced agricultural countries of 
Kurope and Ameiica whefe advances are sometimes made against standing 
* crops, the valuation piol)](‘m is more acute, as only c\pcrts or exceptionally 
expcT'ienced persons are able to estimate accurately the value of such crops. 
This done, the tnie owner of tlie«tanding crop gives a letter of hypothecation 
to the briiiker, and the fomier haivc\sts the crop, stoics it, and sells it on 
behalf of the latt<'r, who has a first cliaigo on the produce for liis advances. 
Such advances, hovvovei, except for some strgy instances of loans against tea, 
gTibluu’ and eolfee (‘stales in Assan>, ( eylon and the Njlgiris, are not very 
pojiular with the Tiidian loinU stcjck brinks, alllirgigh the indigenous banker 
and Die co-operntive banks all ovIt the rountiy linance the ryots in lltcir 
agriciiltund (jpcrati(ms. As the a'icrage Indian^ agriculturist generally labours 
under heavy debts incurred as a result of his po\^eit3*, ignorance and imjirovi- 
dcnce, and agricullurnl land being the only #*(‘curity he can olfcr, wliicli 
is not easily saleable, banks in ^India, are naturallv' vc«iy reluctant to 
entertain proposals tflT advance mone 3 ’s to the agriculturist for Ids various 
agricultiiny (^leratioiiif. 

Dangers •OF over- valuai ion — Although from the jxjiiit of view of 
valuation, goods and produc‘d are betier than^^yertain otlicr securities, some 
difficulties^ in this coiinecgRU* do croj) up, on account of# the great risks of 
fraud. ^ rsiuflly a bTiiiker (^uglit tg ('inploy a broker gvlio is competent to value 
them. * The banker | should take into consideration the cost of the goods 
as shown in the iiwoice, but he cannot absolutely depend upon the same 
as tlic prices giv’cn in the invoice of the goods might have been intentionally 
inflated. If possible, the banker shoulcT sec liow the invoice prices compare 
with their selling rates. The banker has also to see that the goods left with 
him arc neither unsaleable*, nor such as are saleable only at a considerable 
reduction in their invoice price. In the case of packed goods, certilicatOs of 
reliable packers ffiay generally be depended upon 

Hedging oe uns(^ld stocks — If a banker has advanced money to a 
customer of cgmpaAtivcly small means against the security of commodities 
such as cotton, wheat, etc., it may be desirable to “hedge” the unsold stocks^ 
by the sale of “futures” with the consent*of the owner of the goods or liis legal 
attorney, llius, if the price of the security goes down, the fall in the same 
will be made good by the difference gn the sale price and the settlement price 
of the forward sale. •, 
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PrOPIiK storage AM) TXSURANTE OF GOrtOS PLEDGED — TllC bailtCT SllOUld 
sec that I lie ,L;oods a^;aijist wliich money Has been aclvance(.I, arc proi:)crly 
stored and insured against loss by theft, lire, etc. In this rcsi)ect, a banker 
can nevi'i* be too careful. For example, where the produce stored in a 
godown is adequately insured against lire and theft, there might bo a clanger 
of ilainago from leakage in the loof of the gotlown due to heavy rains, which 
may cause tlie Security to “eat its own heatl off.” riic localit^^/ should be 
carefully reconnoitred, as a noigld^ouring workshop, a chemical laboratory, an 
adjacent fireworks store, or a magazine of ex])losivos, may cause damage to 
the godown. If it is near a canal or a river, a Hood may prove dangerous. 
The godown may« be liable to a lire, njsulting from defective elect lic Jittings in 
the building. Wlien the produce stored is not adecpiately inraired, or the 
godown is not saft‘. the banker should obtain the necessary authority from 
his customer to warehouse the same elsewhere and have it adf[uatcly insured 
at the expen>e of the customei. It should l>e made clear, in the agreement 
of deposit, that such ])aymenls as the banker may make by way of rents, 
salaries of waLehmen and insiir.nice premia, will form a part of the advance 
and carry interest as 'in the case of the amount adwyiced. 

Strict sCTMnnTsioS’ regarding releases — While effecting a release, 
the banker should take care that the proportionate x alue of the produce to be 
released is recei\ ed. He should personally super\'ise, or depute a rcsi)onsiblc 
employee to see that the pro])cr (puiiitity of the pioduce is releared. and 
that tiie residiiaiy sccuiity adeciuately covers the advance still outstanding. 
Ikiuks have bomeiiines lost targe <*aims of money l)y frauds committed by the 
customers in co11um(^?i with the godown *keepers who in return for small* 
biikshish have allow'ccl the c\i>t(jmers to take av.’ay much larger quantities of 
produce and g(^ods than those authoii/ed’ by the ])anks. It haj)j)(Mis, not 
infreqiientlv, that when ])r()duc<,; of dilleri‘nt,gra<l(‘'. .ind is ]>lcdged, the 

boiTowt r ePects rel<M-LN only (»f the saleable grades and the banker l)ecomes 
burdeiiid v. illi goo(U h r wiiichdv c'.iuno'i lind a markiA, or th(‘ value of wdiich 
is inadequate tO‘re[Kiy In'*, advance. I le^ should also arrange h)r ])eriodic 
inspections ao sec that the produce pledged has not decayed or delericjratcd' 
due to long storage. 

Advances against Documents of Title to Goods. 

Hef(»re considering tlie paiticular iHuiits aiisfiig iu, coiintictioii with 
advances agairi'^t documen’is of title to goxls, it is necessaiy to ex])laCn the 
principal documents wdiicli are used in the ordinary course of business as 
proof of the possessi(jii or contrtjl of g<jods. 

The following arc the principal documents of title to goods : — 

1. * Bills of lading. 

2. Dock warrants. 

3. Warehouse-keeper's certificates. 

4. Delivery orders. 

5. Railway receipts. 

• Bill of lading— '/A bill of Mng (sec Appendix A, form No. 35) 
is a document issued and signed by; or by the authority of, a ship's captain, 
acknowledging that tire goods mentioned in the bill havq been duly received 
on board and undertaking to deliver the g6ods in the like order and condition 
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as received, to the consignee or jto his order or assigns, provided that the 
freight and any. other, charges specified in tlie bill of lading have been duly 
paiil” (I^racticc and Law of Banking by 11. P. Sheldon, p]^. 399 and 400). 

It may also be stated that although a bill of lading is prima facie evidence that 
the ixaclvagus containing goods of particular description and weight w('rc put 
ofl board*thc sliip, the sliijfs captain has the right to prove tliat the goods of 
that dcseript.'on were not actually put on board. What he dRes is merely to 
certify by number or weitjht, or botli, the slnprnent of particular halts or 
ca'ses and he is thus, in no way responsible for their actual contents, 
(iciierally, a bill of lading contains an agreement as to aiiportionmcnt among 
all the parties interested, of loss Caused^deli berate ly for the ^^reservation and 
llic safety of the ship, e.g., the throwing overboard of tJic cargo wlieii the ship 
is too heavily loaded. Bills of lading are generally drawn in sets of three, 
do avoid the risk of l(|ss in transit, one copy is sent by one mail and another 
1)V the following mail, wliile the third is kept by the shipper. According to the 
law merchant, the bills of lading ha\'e always been regarded as symbols of 
title. \x\ Sanders v. MacLean (1883), 11*(J.B.D. 327, Bowen J.. J. said, 
“'A cargo^ at sea while the hands of the carrier is liccessarily incapable 
of physical delivery. Duiing this period of trAnsit ^ind voyage, the bill of 
lading by the law merchant is universallv recognized aj* its symbej, and the 
indorsement and deliveiy of the bill of lading operate as a symbolical deli- 
wry of the cargo. Proj^erty in the goods passes by such indorsement and 
<lelivery*of the bill of lading, whenever il is the intention of the parties that 
tiKi i)ropcrty should jiass, just as under .similaii* circumstances the properly 
would pass by an actual delivery of the goods® And for the pur})ose of passing 

• mk'Ti ])ropcrty in tlui goods and C()inpleling the title clf the indorsee to the 
lull posse.ssum thereof, the bifl of^huliiig, until csinpletc* delivery of the cargo 
has been made on shore to someone rightfully claiming under it, remaifls in 
lorcc as a .symbol and carries witli it not onlydhe Iwll ownership of the^oods, 
but also all rights cieated by the contract of (.airiagc between tii-' shipper 
and the shipowner. It is a key whicli in t'Ae*haiids of the rightful owner is 

• intiauled to unlock Jiie door of the wan4iouse, floating or iTxt^d, in which the 

goods may chance (^o be, 'flic alKjxe ellect and power Ix'long to any one of 
the .set ®t 'original bills of lading wiiicli is lirst dealt with by the shipper. 
Excei)t in fuflherance (d the’ title so cre.ited of the indor.see, the other originals 
of the set are, as against txrfectly inelleciual and have no idticacy what- 
ever, unjess they an* fictudiilenlly used loi the piirpc^iscs ef deceit." * 

i3ill or LAi)iN(; distinc.iusui: i) from hill or icxcnANGi-: — It may be 
added that a bill of lading is not a negotiable instrument in the same sen.se 
as a bill of exchange is. if, as already stated, a* bill of exchange payable to 
order and duly indorsed or one payal/le to bearer is stolen, the pai i V taking 
it in good faith and for valuable con.siueration, actpiircs a good title thereto. 
In the case of a bill oi lading, however, its transferee would not get a better 
title than that of its transferor: the transferee of a .stolen bill of lafling gets 
no title to it, tis its transferor has none. A bill of lading bears some resem-, 
blancc to a cheque cro.ssed "not negotiable," yet under certain circumstances, 
the former acquire? a much wider negotiability than is possessed by the latter. 
According it Sir John Paget, "fhc only exceptional feature akin to negotia- 
bility possessed by bills of lading is tiieii'; acknowledged capacity to defeat 
the unpaid vendor's right of stoppage in transitu when transfeiTcd with 
authority to a bo 7 ia .transferee for value" (see section 53 of the Sale of 
Goods Act, ,1930 (\vhich has the Sclme effect). Otherwise, the buyer of goods 
being insolvent, the unj)aicl •seller has the ri(jht of stopping. the goods in. 
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transit and to rosiinic j>osscssion of them while they are in course of transit^, 
until the payment in respect of the goods sold vS made by the buyer. 

^^^\RKA\Ts — A dock warrant (see Appendix A, Form No. 36, post) 
is a d(U’iimont issued by a dock company stating that the goods as described 
tlieiein. are registered in its books and are deliverable to t'hd pcrso^i 
mentioned therein or his assigns, by indorsement. ^ 

WAREHOUSK-Ki rPi'K’s ( EKTii- ICATFS — A war^diousc-kccpcr’s certificate 
(sec Apjvndix A. Form N\>. 37) is a document giwn by a wareh()use-kee]xir, 
certifying that he holds certain goods described in the certificate and awaits 
instiucrions fn>m, the person to wlioya the certificate is addressed. , It is a 
. de])osit ivceijn only and hence not transferable. 'I'liis kind of document must 
be distinguishetl from a delivery order. If the owner wants to get 4110 goods 
out of the waivhousc. he must obtain a warrantt from Vhe wa‘rehousc-kocpc'r, 
wherebv lie may be authori/ed to assign the goods or the certificate should 
be made (Uit in the name of the bank .idxanciiig against such security. More- 
over tlie eritilieate >hoiild make it'c'lear that Ihe goods mentiont'd therein are 
subjt'ct ro lent for tho.se goods only, olluawist* tlu“ banker may lind.a clause 
in llie cv riilaMle b\ wliieji the’ ware honse-kee])er can claim a lien in respect of 
all unr eivl riiargis*‘n re-OiM't ol ot.her goods due from the jiarty to wlrom 
thf eertilieaU' ^^a‘' originalU isstU'd. 

Drcn'i \v »»k;)'.k A delivery order (see A]>pi'ndi.\ A, Form No.. 37 {ii)f 
pos!) i'' a d-ieii'iienr addro' 'd to lii'‘ ])roprii‘lors of the warehouse where 
the g'^oiU are lodiged by ihe^ ow^er and ]var])oils to eoru’ey his instniclioii^ 
ii-gaiding thxur (hlbeiy. r.alu’r the owiuii’ hiin^elf (*r his assign fills in the 
nanv‘ o.f die pei>on who is iiuthori/id to taki' didivery <d tlu' gi^ods. Deli- 
verv„oiders are transferable Tiy indorsement Mild delivei y. d'lu* mere posses- 
sion (»[ sueii .L document b,y a banlvM', as plyclgei*, wiW not, in the event ol 
bankruptcy of I'le ru'-o^mer, siUfKa* to traiisfei die ])iopi‘rl\' in them until it 
is ])resenlcd to thr wari'houM or wiMrhnger wiio attorns it to the holder. 
Fn.»m the jioint oi. view of die bankia* it is \ery de^ira!>le to have the goodis 
tr.msfeiretl into his name, but failing that ‘if in exee])ii(Snal east's fie hands 
the di livery older back to the (.iistonier on “entnistiarh terms t(.' have the 
goods -toicd in the banker’s naim , lu‘ may lind lliat tlu' deli\’(,>y has been 
Stoppl'd or In'- eiistoiner has obtained delivery himself for transferred the pro- 
perty to <ome raie else or become^ insolvent. 

Disti\( tio\ rariwj'.L'Ny JKr i:M]:Nrs TUAT GIVI- Tina: *70 G(fr)i)s, and 
THOsi: iiiAT ARi: MLKK itkt laiMS -111 dealing with dcx'uments relating to 
goods, it is iie.' (*^sii v to disiiii^guish between those documenls that give title to 
the g(jo(K named in diem and those (locuments which are mere receipts 
acknowledging that the goods have beCn deposited in a warehouse. To the 
first of thtsc two cTissC'' U-Ioiig die bill of Jading, the dock warrant and the 
warchous(‘ cej tilicate. 'J his di dnetion is impfutant' as by the possession 
of the •documents whicli giw a title to th(i goods, the jiossessor can take the 
^oods out of the “older and dii])osilion of the banjerupt.” This is othenvisc 
known as die doctrine of “re]»uted ownership.” The elfi'ct of il is that goods 
which at the commencement of the insolvency are in the }J^^ssession or order 
or disposition of the insolvent in his trade or business by the consent and per- 
mission of the true owner undur such -circumstances that lie is tlie reputed 
owner thereof, vest in the official assignee and arc divisible amongst his 
creditors (section 52 (2) (c) of the Presidency Towns Insolvency Act, 1909). 
The object of the provision is to prevent Traders from gaining a delusive 
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credit by a false appearance of| substance to mislead those who deal with 
them. But, \mlcss the goods Iiqlvc been registered in the name of the pledgee, ^ 
the possession of the warehouse-keeper’s certificates or receipts, or delivery 
order, is of no avail against the tnistce in bankruptcy for claiming possession 
of the -goods. In OJJicial Assignee of Madras v. The Mercantile Bank 
^of Indifi Ltd., [1935| A. C. 53, the Privy Council decided •that the pledge 
of a railv»Ay rccei]:)! by a trader to the respective Ixink by indorsement 
0 ])crate(l as a pledge for the goods. The ba>ik, by handing the receipt to the 
pledgor to enable liim to collect the goods from tlie railway company and 
place them in a warehouse on jDehalf of the bank, did not (hereby release 
pledge. It was lastly held that good# so pledged are iio<^ in the possession, 
order or disposition of the pledgor within the meaning of se'ction 52 (2) (c) 
of the Presidency Towns Insolvency Act, 1909 (HI of 1909) even where the 
railway reccip't has^bien handed to the pledgor for the purpose abo\’c 
stated. 

AJMMTIUXAI. risks 1\ cask ok AyVAXCKS ••AOATXST DOCUMKXTS OF 
TITLE TO GOODS — As t‘\plained in an eailiei’ j)art of tins chapter, in addition 
to the. drawbacks of nmking advances against goods, "documents of title to 
goods as s((.iiiily for b;inker’s advances, entail certatii ^ther lisks.^ Tliere are 
greater chances of banks being defrauded by means of docunients of title to 
goods, than by goods. The clocuiiicnts ol'lered may be forged ones, or the 
number of bags oi ];ackag(‘s stated in tlui bill of lading or raihvay receipt, may 
be fraudulcnily laised. Jloieover, the carrier does not guarantee the con- 
tents (;f the ca.-cs or bags. A ]K‘rson maypmsl^n lifly bags containing sand 
or^ sawdust and may dtrlau' thek' contents as wdu'at, obtaining a raihvay 
rcceij^t for fifty bags od wliey,t. Conse(|uently, bajiker ad\'ancipg monc'y 
against such a leceij)!, will ha\'e tio claim against the raihvay company (Jh the 
ground that the coiiUiils of thp bags do not tally with those given*in the 
receipt, 'fhe raihvav receipts, as i^>sued at present by tlui several railways in 
India, are not negoliabU* ; moreo\'er, tiiey do^n#)t give a full and corn'd desciip- 
tion of the goods. ("onse(iuently^ a raihvay receipt is nof looked upon as a 
good S(.ciirit\'. In rf !'('fa'nt decision [Official Assii^ncc of Madras v. ?dcrcan- 
lilc Bank of India. AA.R. (1933) :\Iad. 207) of '^Justice Wddler the above 
view^ corroborated. Fortunately for the Indian baiikei', their loidships, 
the ('hief Jifstice and Justice Stone of the ^Madras High ('oiirt, have reversed 
the judgment of Justice Waller and have lield that ihe indorsement of 5 
railw'ay*rcceii)t h;id th(? effect of a, pledge of goyds. It w'ould, indeed, be a 
gri'at SCI vice to the banking* and commercial community, if the railway 
administrations were lequired to gi\’e full de.sciiption of goods for which 
they issue raihvay n'ceipts and the raihvay nceipts were made negotiable. 
Again, documents of title arc not negotiable securities, and title to the goods 
cannot, under any conditions, be acquired if the documents are stolen ; but as 
such documents are trantjferablc, tliey can be taken as security from (1) the 
owner of the goods, (2) the transferee, or (3) the mercantile agemt in posses- 
sion of the docjiment as agent. Sujiposing a bill of lading is sent to X, along* 
W'ith a bill of exchange, on the understanding that the bill of lading is to be 
kept against the acceptance of the bill of exchange by him, but if he keeps the 
bill of lading and*plcdgcs the simic with a banker who takes it in good faith 
and for value, and returns the bill of.cxchangc unaccoi^tcd, the banker will 
get a good title to the bill of lading. However, if the bill of lading is obtained 
by trick, or theft, the banker will get no title. In the case of railway receipts 
deposited as secuilty for an advalice, the banker should be careful to notify 
the railway ’company of his hen over the goods, .othci wise there -is the -danger* 
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of the boiTower taking ilolivery of tlic consigijiinont by giving an indemnity 
, bond to tlie roin])any, with the result that the banker may have to seek the 
lielp the ('ourt for a decree against the boirower, who may. by tliat (ime, 
ha\e become insolvent, insane, or dead. In the I'nili'd Stati's of America, 
tnc railway recejj)ts are .sometimes C('rTilied as genuine, in .!/< rciiiiUtc tUiuk uj 
Lidij ltd. V. Ctiiiwd Hiiiik t>f /Ji/.,^cy5 f.A. 75. the PiiN'y ('ounVil was* 

called upon to decide l)e(ween the conipriini^ claims of two banks dith regard 
to go(Hls represvim'd by nilway i'C-('eipts. A lirm of iJU'rrlianls <»i)tain(‘d a 
loan from the l ential Dank of India Ltd., on tlie phnlgi' of certain railway 
recei]>t^. In aciaadanee wiih tlu' iisiial jMaelice. tiu* l)ank handed oV('r the 
railway reeeipl.s to die mei chant for tlfe purpose of taking deli\ery of the 
go'^ds and plaeing it'n'in m a warehouse on behalf of llie bank. The 
merchant, liowi'Vt'r, IraudultaUly 11*^1 vl the same rccei]its to ol)tain u second 
advance from llie Mcrcaiilile Dank of India, Ltd. who ohKiined delivery of tlu’ 
goods from the railway companv. The (\mtral P>ank of India, Ltd. hied a 
suit against the Mercaiilite Dank o'" India. Ltd. for damages for coineision 
and the claim was deci;oi‘d on the ground that the former bank owed no diit}- 
lo the latter bank to ado] it precautions ag,iinst the ‘'fraud of the nKM'chant 
and that in. any case t,Ucro was no neglect of any precaution on its part as it 
followed the practice which the ^lercai'itile Dank of India, Ltd., itself adopKul 
of handing over tlie railwa\' receipts for the limited purpose of clearing tlie 
goods and storing tlu-m in the bank’s godown. 'fhc' mercliant, tlisMcfoie, 
c»jiild not traii-ler a liettcr title than they possessed — a title .subject to the 
pledge to the Cciilral Bank of India, Ltd. 

4> U 

Right or sToppaci: iv TijAXsir^An nnpahl -seller of goods has tlie right ' 
t(; std'p the goods on llieir way to the buyerf if the latter Ix'comes bankrupt 
before vlu* goo(K arc di live red liim. The ^seller's liglit is not pih'Cti'd, in 
cM'^e the laiviT ii llie goods uilliout the couseiiL of iIk‘ seliti'. Dul, if the 
seller lias parletl with a bill of 1 >‘ivig, or oIIkt tlocumcnt of title to good.s and 
if tii(‘ buyer transfers llic <io a.oieni 10 a p'*r^pn wlio lakes it in gu.ul fail!) and 
for consideraCioii, the sellei rgiil of sloj)p igc ceases. Mims, the banker's ^ 
right is not allected by die liglit of the unpaid vendor of goods when docu- 
nii-nts of title to good-v? »ir( jiledged, as tlie unpaid seller's right is su*oject to 
tile ri.ghts of llie hanka'r. wJio is the Jidc transferee of the ddciinieiits for 
V'alue. Rut. in order .that the seTitjr’s right may Iie'deftMtcd, it is mo.st es.s('n- 
tial iiMi ill. bill of lading iniist have bee.u received *oy II 14 .' buyef with the 
consent of liie lli r ^i t!,./ g.vjdb. It tlie bill He olitained liv tiick or larceny, 
the protection is nut e\ii ndt'd to the traiisfeKe. Jl the lull is obtaimul by 
false pretences, then abi) the right of stoppage is not defeated (section v 53 of 
the Indian Sale of bb^ods Act, 1930). 

General Precautions. 

T-hc following general pn^cautions may be taken by bankers viiilc adv'ancing 
money against document. s ai title to goods : — 

CusiOMEks iNfEGRTTY A\D EXPERiENXL — Thc honcsty, reliability and 
the experience of the customer arc most essential. Unless thc banker can 
rely u})on Iiis customer, he is unable to satisfy himself as to thc genuineness 
ot the documents of title to goods. As stated alreac^y, the customer's experi- 
ence of the line is necessary to avoid the sate of goods at a ‘ioss, or their dctc- 
• rioration. . • • 
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Certificate of PACKiNG-pIn order to ascertain the contents of the 
packages, th(> banker should aok for the certificate of a reliable packer, or 
depute a n^sponsible representative to supervise the packing — the cost of* 
suporvision being borne by the borrower. 

• • 

• Ccu-UES OF RILL OF LADING — The bniikci' should tiy to get all the copies 
of the. biV»iOf lading. The need for tin's will be iindcrshTod when we know 
that till) captain of a shij) is under no obli^j^tion to inquire into the title of the 
holder of the bill of lading and will ordinal ily gi\'e him llie delivery of the 
goods, provided he docs not know that anotJier coi)y is pledged with the 
banker. * ^ • 

No ONEROUS roNDiTioN-'-Tlie banker should see that there are no 
onerous clauses in a bill of lading and the charter party. Sometimes a bill 
of lading may contain an Onerous clause such as '‘and all otlier conditions 
as per charter party,” whicli may involve the payment of Iieavy charges 
incurred through no fault of the bankej or his ciistomcr ; therefore, before 
advancing money against them, the banker should carefully sec what other 
conditions are laid clowfi in the bills of lading^ 

• 

Assignee's indorsement in blank — It is always in the interest of the 
banker to get the bill of lading indorsed, in blank, by the consignee. In such 
a case, the liability for paying the freight falls upon the customer and not 
iq^jon Wic banker. • 

• Insurance policies — It is necessary tihat*t he banker should recpiire the 
iiViurance policy in respect of th« goods, lie shfmkU insist upon having the 
I^olicy, and not the broken’s note. Some slii^^pers get open policies issued 
by insurance companies. It is •not enough to have an open insuranctf policy 
only, but the insurance compajiy should state that sucii and such g!)ods arc 
covered under that polic}". 

I-' Tru^t REchicTS — \\"iien the banker luft *to part with the bill of lading, 
or tlie goods, wiiliojit receiving tile amount due from tlie ciistoiner, it is essential 
that he sliould gej a tnij^t receipt (see Apjiendix A, Foim No. 31, post), 
signed •!)/ his customer, agR'eing to liold the goods or Llieir sale proceeds in 
trust for the baukei’, so long as the la it ire amount, due tcj the banker is not 
paid oil. If a customer,, wlio has signed s'aicii a trust receipt, fails to haiid 
over tg tlu^ banker, lilic sale piocecds of tlie goods s?)M, the former will be 
lial)lc for^criniiiKil breach of 4ru.st. A d(icision*of the Madras Higli ('ourt in 
rcgaul to these tuist receipts, liowe\er, has almost stunned the banking 
community in India. The Central Hank of li-Klia Ltd. instituted a prosecu- 
tion against two groundnut exporl,crs in Madras, but the court’s decision 
has put some dithculties in the way of bankers wishing to prQseciite the 
executants of such ti;iist receipts. According to the court’s verdict the 
banker cannot claim any amount from the borrower, without proving actual 
loss to the bank, or likelihood of loss arising from the borrower’s frau^. 
The present Vriter highly commends the suggestion made by the Indian 
Central Banking Enquiry Committee (1931) in para. 565 of their report that, 
“the legal jpositkm as regards .tliis matter may be investigated by the legal 
advisers of Government and such action taken as may be considered 
necessary.” 

RecAnt decisions of Calcutta High Court— There are three 
comparatively rijccnt decisions of the Calcutta High Court on the question 
of trust receipts which require critical examination. The first case is that of 
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In rc Nripcndra Kumar Bose, I.L.R. 56 Cal. 10'3(4. TJicrc the sellers delivered 
certain goods to tlie bu^'ors who executed a ’tmsl rcceipl: in favour of the 
sellers. It was Jield that the transaction was an aUcin])t to defeat the provi- 
sions of section 52 (r) (i) of the Presidency Towns Iirsolvency Act .ind also 
to' secure a preference over all creditors and therefore illegal; it \taS held 
further, tliat ii])on the insolvency of the buyers, the goods vested in the C5thci.al 
Assii^icc, In the subsequent case. In rc Summcrmidl Si}igima,I.B.\<. 5t> Cal. 
618, tJie facts were identical and ili^ decision was the same. 

The (Msi‘ wlu’eli «>f importance to bankers is the last of the scries# 
nameh'. TA’c Bank of India The Imperial Bank, I.L.R. 60 Cal. 

1262. In oidt r to aj)jMeeiate the ptunts there raised and decided, it will be 
necc'^sary in some detail to deal with the facts, which, were as follows : A hiTn 
7 carried on busint ^s as importers and dealers in India ; its shippers drew 
bills of exchange imi i for the j^iico of the goods slii])pcd. "The tenlral Bank 
(the ]’‘lainti»ls in [he suit) Imanced the shippers by tliscoiinting the 
bills and taking a'- enrity the bills t)f lading and other documents rel.it ing 
to the gO(^(ls. I'lie reuMs of tin- contract of sail' between the shippers and 7' 
as pa>'nanT wnr I), P ^doemhents against payment) and conseijiicfitly T 
could not obtain tlie documents from ,the C'haiHered Jkink without payment 
of the bilK. I'lie ('haltered Bank. h(»we\‘er, delixeied tlie documents to T 
on its signing the ummI trust receipts in tavour of the Chartered Bank. Firm 
T thi'ii pledgcvl Tlie ii«Humenl?x to secure a lo.in from the Imj^orial Bank of 
India (tlie defi ixlaiils,. i'Jie liiT;'! subsequently became insolvent. It was heM 
that \\ hail \ cr might be the legal relationship cix'ated between the Ch.ntciid 
B.ink and thin 1 e(M-'-iiinted by the trust receipts, they could not allect tlK- 
Imi)Liial Bank of Indi.i -.vho wi.re h nia fide pli'dgeCs for \'alue without notice. 

It was fuiilier luM that the importer.-, woie hot the legal owners and hence, 
there could l)e no trust rh which t^Iiey c )uid be trustees. Foll(n\ ing the two 
})r(‘\'ious c.ises it nl.'t.o decided that the trust, if any, was \'oi(l as the rc.'il 
object was to defeat the j:)i o vision s v>f section 52 (c) of the Presidency Towns 
In.solvency Act, 1969. It was lastly held that the dclivi ry of the documents 
by the ('liartered B.iiik to linn T brought the ease within the doctrine of re- 
puted cnvnerslijp and the* gocjds vestecl in the CIlTicial Assignee siibjett the 
pledge in fa\'our of ifie Imi'xuial Jkink. I his judgment pioeeedsupor the argu- 
mevts advanrrd by the ])arties an(.l.thc C'harteied Bankimited iroulde by con- 
tending that the imporl<Jrs weie trustees for them. It i.s diihciilt to understand 
how sucli a rontenlion could bo of any assisi.am'C to the Bank becai.sc‘', (^ven 
on the as''iiiiiptioii liiat tlie importers were iruslees. the j)ledge creatccFin 
favour of the Imperial Bank being a legal pledge, would ccitainly prevail over 
the equitable title of the ( bartered J^ank. The only argument wiiicli might 
have bcc'U of any helj) to the ( hariered I-Jank was one based on the judgment 
of the* House of Lords in Xiaih Western Bank v. Puynter, [1895] A. C. 56 
wliicli sii;g\ilarly enough was not cited in the arguments referred to in the 
judgment. The facts of that case weic tliat certain traders pledged a bill 
of lading with the i)laintili bank to secure a loan. The Bank retiVrned the hill 
to the pledgors under an agreeme nt - virtually a trust receipt —whereby the 
pledgors were tC) ribiain delivery of the merchan^lise, sell them'^n behalf of the 
bank and account for llic proceeds towards satisfaction of the debt. It was 
held that the pledge was nc^t detr i-rnineil ’'cs the bill of lading was only handed 
over for a limited purpose only to the traders and the i)laintirf b;Mik was 
entitled to the proceeds of the cargo as agajpst the general creditors of the 
pledgors. The only distinction between the abovp two cases is that in tlie 
case of the Chartered Bank \ •Imperial Bank the shippers and not the ini- 
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porters were; the pledgors of <hc documents. On this distinction it could be 
. argued that no events had happened to entitle the Chartered Bank to sell 
pledgees and they could not, therefore, be deemed to hand over the documents 
to thc-iipportcrs for the limited purpose of selling the goods on their behalf. But 

• if the .Chartered Bank had no right to sell, the only party entitled to compldin 
wcre.the ^rjlcdgors, i.c., the shippers* who could at any stag? ratify the unautho- 
rized acts of the Chartej'ed Bank. In any event it was a matter that did not 

* concern the Imperial Bank at all. It miglit secondly be argued tliat, on the 
assumption that the importers were given jwssession of the goods for the special 
purpose of sale, nevertheless •they J)ccamc mercantile iigents in possession 
of the goods and could therefrom crcatci a valid pledge under section 178 
of the Indian Contract Act, 1872. This point was not even raised in 
the House of Lojds dcoision and it is doubtful whether the importers 
could be considered as mercantile agents in the circumstances of the case. 
Neither is any argument possible which is based on section 30 of the Indian 
Sale of Goods Act, 1930 because the ClutrUTed Biink wore not the vendors of 
the gpods and there foi^j, the importers were not buyets in possession with the 
consent of their sellers ; the sellers in the ca.^e wci;e the shii)pers. Finally, as 
tw the doctrine of "reimted ownership/' not only is Wre view contrary to the 
judgment of the House of I^ords, but is inconsistent with the recent Privy 
■Council decision in Mercantile Bank of India v. Central Bank, 65 I.A. 75. 
The l?gal position as to •trust receipts, however, will continue to be regulated 
•by the Calcutta decisions until reversed h} the^Privy Council and consequently 
from the banker’s point of view tmst rccefi;)ts may be considered valueless. 
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MISCELLANEOUS SECURITIES 

c 

Lands and Buildings. 

The fiinctioiT^ of n rommerc\o^ hank are not flhssc of a building society. 
Consequently, li.uikeis do not generally advance moneys ngainst real property, 
or securities relating thereto. We, therefore, xlo not ])ropo.sc to devote much 
space to this siil'Mcct. ^loreovcr, llu l.iw relating to the mortgage of 
immowthle properties, is far more complicated than the laws which govern 
other classes of securities against which hankers usually make advances. 
The amount of funds lent by commercial hanks against Si'ch securities is com- 
parati\'ely small because lands and buildings, as securities for loans, do not 
appeal to tliem for the forowing iwvsons : — 

Unpopularity of R^al Estate with Bankers us Security. « . 

Ltg.vl j.iTXDRAXCiis — Where tliere are no legal or customary hindrances 
to the transfer of ]uoperty, it will form a sound and valid security. But 
in cases where legal enactments place some (‘hecks on such transfers, several 
complications spiing up in coniifction witli the banker's advances to his 
custruner. For examph*. the niinjab Land Alienation Act is a great hindrance 
to the transfer of land in tliat piOvincc. as it does not permit a non-agri- 
culturist to ac(|uire agricultural land from an agriculturist. Again, Hindu 
as well as Mohamnu'dan laws And eustoms rcl.itihg to succession and transha- 
of projH'rtv, put serious obstacles in the way of tlu^ banker providing financial 
accommodation on the st'cuiaty of*what is ordinarily considered to be a iKU'mal 
and sound security. 

IIf.'WV ExrEXS7s (.)!• LEGAL MORTGAGES — Before getting accommodation 
against real pvo})erty, tlie cnstcjiner has to incur heavy cxpi uses in mortgaging 
the property. If the eustonna* is unable to meet them, he will have to 
borrow more' money, wlir li likely to weaken his financial position. 

Frkud xatgre nv THE SEGUMTV -T!i(‘ ideal, a^'rommercial bank pursues, 
is to rover il^ advances with s('curitii\s wJiicIi are easily realizable. 
Lands and buildings i)eing (iitfieult to realize,' it is not in the interest of 
a bank to leave* its moneys locked up for a long time. Particularly 
commercial banks, whose liabilities arc chieily in the form of deposits 
payable cither on dcanand or at short notice, cannot afford to have their 
assets frozen by advances for IcJiig periods. 

DirEK'T’LTII^S T\ .SATISF'i'IXG OXESELF REGARDING A CUSTOMER'S 
TITLE— -Another serious draw!)ack in the case of such securities, is the 
difficulty (d finding rait. whether or not, the iierson offering” the security 
has a good legal title' to the .same, as the law on the subject is so complicated, 
that only highly trained lawyers can certify, whether or not, the title of 
a person to an immovable property is good. Further, before a lawyer 
can* certify as to the title Vicing gooeV, he has to peruse carefully all the 
title-deeds and also, in order to llnd out whether there arc any existing 
encumbrances agaiiLst the immovable property proposed to be mortgaged, 
to refer to the office of the district or sub-registrar of assurances, as the 
case may l)c, • where all documents purporting too deal with immovable 
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properties ar^ registered. A fscarch has also to be made in the office of 
the sheriff, if tlie property proposed to be m(^rl gaged is in the Presidency^ 
towns, and in Courts if it is situated in other places, with the purpose 
of ascertiiining whether there is any existing attachment or other order 
*of thc» Court, whereby the property proposed to be given as security i’s 
already c-'.cumbercd. All this is necessary for all prioi^ encumbrances or 
burdens on tlie property pro])Oscd to be jriortgaged, of which tlic banker 
lias actual iK^tice or ouglit to have notice as a result of proper search 
conducted as indicated abov^e, have priority (jver any further cliarge on 
the said proj^erty. Moreover, a persrgi who is in possesskiu of the title-deeds 
of an imuKtv’able property, may not be the absoluti'. owner of the same, as, 
for instance, he may be holding the title-deeds in some right other than 
that of an absolute ownci* sucli as for example, a mortgagee. If lie is a 
mortgagee, his right to moitgage the property is limited to the extent of the 
amount advanced by him plus tlie interest due thereon. 

VAUTin Y oj- T.A\p TEXUKKs -Further, the banker should take into consi- 
deralif)ii certain inciderfis which go with the kmd. A? for exainjile there are 
various tenures such as Freehohi, Fazaiulari, Sanadi* KIwfi, luami, Toka, etc., 
under which the land in tlu; Bombay Presidency Tails. Similarly in the 
provinces of Madras, Bengal* and the Punjab, there are respectively, the 
Ryotuuri, Zamindari and Pnlidayi tenure. Thesci different tenures have 
different incidents attached to them and consemienlly the value of land varies 
according to the tenure under which it islipld. • In short, the subject of mort- 
gj^ge of immo\'able ])roperties is a liighly technical aij^d complicated one and 
a l)anker cannot always ad»\'ance moneys on Jlu' security of an immovable 
property safelj’, without obtainiftg expert legal advice.* • 

DiFFrruLTV in valuatkin*— Another (iifficutfy in such cases, arises in 
connection with the difficulty of valuation of the properties, for the banker 
can only advance money to a iicrson afteriivA'ping a safe margin for the tluc- 
tuations in the juijgc of land aiK.1 building, the depreciarioii of the building, 
as well as se\’eral other factors, fn this matter, the bankiM' cannot rely upon 
his owia Judgment* but has to dejicnd on the \aluation reports of expert 
sui\eyors, jfrchitecls ancl engineers. 

No doubt the cost the property mr^y be very high, but it may not 
fetch imy^hing yk(' tlFat in (Ik^ open market when offtred for sale. It may 
so happen that the owner, m satisfying his dwn requirements and taste, 
has incurred additional expenditure, which does not add materially to the 
value of the ])ropcrty for the purposes of ordinary tenancy. The situation 
or locality may, on occasions, affect •substantially the value of the property ; 
for example, a jialatial building in an out-r f-the-way \'illage. Then, the 
value may depend on ihe presence of some particular institution or under- 
taking in the locality, which may not be of a pcimancnt nature. 

DiiLAY KKALTZATioN OF THE SKcuRiTY- Aiiothcv drawback of such 
securities is that, in case the mortgagor fails to repay the amount due from 
him, the bankei^ has to undergo several formalities before the sale of the 
mortgage pfiojicrty can be completed. Consequently he has to wait for several 
months and occasionally years, before it is possible for him to get back.liis 
moneys. ^ 

To PAY ros'^s OF REPAIRS ^ND FIND TENANTS — ^Although, at the time 
of granting. accommodatioi\ against lands and buildings, the banker expects 
to get some rent by letting Ike property during the currency of the loan he 
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has to pav the costs of repairs to keep the •j)ropcrty in 'a lettftWc condition. 

, Moroo^•or.‘ ho will also have to take ihc trouble of fuuling suitable tenants, 
and collect rents, unless he is able to entrust this work to competent estate 

aeeiits. ’ , 

. • 

( oxri.rsiiiN ^-For rmsotis stntod .Yoovo, it will be seen tl'ut making 
o[ adwiiices on the .senility of ‘immovable pro]H'rties, i.s not the kind of busi- 
ness popular with ef^mniereial bafiks, inasmiicli as they lia\'e to rely, not on 
their own jiidginent, but largeh' upon that of otheis. both as regards the 
valuation of tin* iinmovabK* property otfered as security as well as the title 
of the pel son pro]H)smg to mortgage the same. 

Mortgages. 

Dkftni rit^N - A mortj;,ige is defined by seefton 5S^. of the Fransfer of 
Property Act. ISS‘2 as “tlic transfer of an interest in specific immovable 
property for the niirposiii of .secluding the payment of money adv^aiiced or 
to be advanced by vay of loan, an existing or fiitjin* debt, or the pet- 
forinance of an eiigaifomenr vhich may givi* ri<e tf) a peciiniaiy liability.' 
Tlie essential feature of Miiortgage is the transfer of an interest in specilic 
irnmowihle* proix'rty, *^for the pnrpo>f- of securing a debt or obligation.' If 
the tiMiisfer i^ made for an\ other puipose. sueh as the discharge' of a 
debt. It iMimot ]'»e ealK‘fl a ni()rlgag<'. Mori'over, tlu' immovable jM'opi'i.ty to be 
mon imaged innst be .specilic. that is, it should be sueh as can be clearly de.scribcd. 
It may also be tidded tli.it liie ttym immovalilo property referred to alcove, 
not include gia>s^ eiaip or standing thnber. « 

IjUtAL M( )KT(i -A h'.iial mortgage (see Appendix A, Fonn No. dd, 
Inn'd by Mr. Ill P. Sheldon in hi>* Practice and Jaiw of Banking, 
p. a- "the transfer by# deecl ol the leg.^! estatt‘ in land, subject to the 
mortgagor’s iig]u.'>. as a ^ cuiity for the payment of money due, or to become 
due, to tlie person \\'hn t ik'’’? tli.* fSei'urity." hi tlu* e.ise of a leg.d mortgage, 
the transfer of tliedegal i ight.^ to the per^sons to whom tlu‘ .sei urity is given 
ir. essential. ,Iii otlicr words, tlie legal title to tlie pri)j>v‘rty is transferred, 
^ubj^ct to the mortgagor’s right of redemption that is, tl/.- right to have the 
}'rop< rt\ ivconve\'’( j^, uii tiu.’ payment of the loan togetlier with, the interest 
< li irgL.. iiiciirn *1 by th(' mortgagee in protecting, preserving, or enforcing 
Uis M eiiiiiy. ^ ^ ^ 

IvjriTAr.Li: MiiKHrAia: .-When a loati n,t money is'secuntd by the 
deposit of titli.-deni.-:. ('-ee A].']>endi\ A, Form Xo.s. dd (a) and dd (b), post), it is 
known as an equilalile mortgage, because, in .such ;i ca.^e no legal 
transfer of piofiMty tak^s place. In roster v. Biirnard (191(S), *1 A.('. 160. 
Lord Haldane s.iiil, "'Flu; de]^n',it of \itle-doeds with hankirs makes the 
ban.ker.'s mortgagees in tlie eye of Kciuity." Lnder I'-nglish law sucli a 
mortgage gives tlu; mortgagee no rights against the property, but only a 
pf r.sonal iigi 1 again.st its owner. Thus, it will be .seen that the e.s.siaitial 
reipiirLmcnii .m' an (‘(piilable mortgagee arc : -~(1) llie debt ; (2f the dcpo.sit of 
title-deeds of the pioperfy to be mortgaged, and (d) the intemtion of giving 
the mortgagee a secuiity. In British Indian,^ such mortgage* is recognized by 
law, and is called mortgage by deposit of title-deeds. 

RrCSTKIClKD TO PKFSIDFN'CY TOWNS AND CERTAIN OTHER CITIES — ('onsi- 
clering the fact that the law of mortgages of immovable properties i.s very com- 
})licated and technical, the Indian legislature by section S8'(/) of the Transfer 
of Property Act, 1882 iias for the purpose, .of facilitating quick loans 
In urgent cases, fmther cnatted that, in tlA3 tovvlis of Calcutta, Madras, 
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Bombay, Karachi, Rangoon, Mc^lmcin, Basscin and Akyab and in any other 
town* which 'the Governor General in Council may by notification in 
the Gazette of India specify, an equitable mortgage of his immovable pro- 
perty; niay be created by a person, by delivering to his creditor or his agent, 
documents* of title to such immovable property, with the intention to create 
a security tJ’-jreon. While it is trud that there is good rchson for limiting 
this facility to large cities where people are not illiterate and ignorant, it is 
submitted that, as recomrflended by the Central Banking Enquiry Committee 
(1931) in para. 563 of their report, the above provision should be gradually 
extended to other commercial towns. 

Advantages of equitable mortgages — ^Equitable mortgages arc 
ordinarily preferred to legal mortgages. Firstly, on the ground of the saving 
in time and trouble. If a customer of a bank urgently wants an advance 
against his immovable property and can satisfy the bank authorities as to his 
title and valuation of the property, the monc^ may be advanced to him without 
any delay, as an cciuitable mortgage need neither be in writing nor need it be 
registered. Secondly, legal mortgages arc liable to fairly heavy stamp duties 
and, therefore, the expenses of executing a le^al mortgage are saved if the 
moi\ey is advanced against the deposit of title-deeds. Finely, the mortgagor’s 
credit is likely to suffer if he gives a legal mortgage, as not only the witnesses 
who sign the legal mortgage deed but also those through whose hand* the 
deed parses for registration, will come to know of the mortgage. In fact, 
anybody may read its contents on payments of a nominal fee to the 
registration office. '• 

» "Drawbacks of equitable mortgages — As against’ the points in favour 
of equitable mortgages given abpvc, it must be stated that the equitable 
mortgagee in England runs the risk ol his title being defeated by one with a 
legal title or a prior equitable ‘title. However, if the title deeds of the 
property mortgaged are not parted with by the banker and if the customer’s 
character is known to be above suspicion, the risk is not ^ a material one. 
.There is also the furrier disadvarrtage of a delay in realizing the security, as 
the equitable mortgagee has no right to sell the property without an order of 
a court of Ihw. 

Rights of equitable mortgagee and subsequent legal mortgagee. 

In England, a subsequent legal mortgagee is entitl(jd to priority over a* 
prior cciitic^Jble mortgagee, unless the subsequenf legal mortgagee can be 
displaced by proof of notice of’ the prior equitable mortgage. But a prior 
equitable mortgagee would acquire a better title, that is, would be entitled to 
priority over a subsequent legal mortgagee wHo has notice of the prior 
equitable mortgage. A person cannot claim priority by reason merely of the 
registration of his deed, if he takes the mortgage with notice of an unregistered 
transfer. The position is’ different in India as the Transfer of Property Act 
recognizes such mortgages as equivalent to simple mortgages (section 96) but 
restricts their operation to certain centres of commerce as stated above. 
This has been done for the convenience of the mercantile community to 
enable them to boiyow money without the delay incident to investigations of 
title and the publicity of registrcition. The Privy Council in Imperial Bank 

♦The following towns have been specified by the Governor General in Conucil by 
notifications i.\ the Gazette of India : — 

Bandra, Kurla, phatkoper-IGrol. Chittagong, Dacca, Narayanganj, Cawnpore, 
Allahabad, Lucknow. Coimbatore, Ma3ura, Cocanada, British Cochin, Agra and 
Ahmedabad. (See Transfer of ' Property Act, lst| Edn., by Chitale.) 

19 . * ’ 
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of India V. U. Rai. 50 I.A. 283, held tl^.t for purposes of priority, an 
« equitaWe mortgage by deposit of title-deeds stood on the safnc footing as a 
mor(<'a"e by deed. There is now added a similar proviso to section 48 of the 
Indian Registration Act, 1908. The limitations to the towns namdd has 
' notliing to do with the location of the projjerty but has reference oijly to the 
place where tin? deeds arc delivered. ' If a person delivers to a .bank in 
Bombay, title-deeds of his property situated in Nasik a valid equitable 
mortgiigc will be created {Central Hank of India v. 'Nusscnvanji, 57 Bom. 234). 
A deport of ileeds outside the siiecified towns will create neither a mortgage 
nor a charge (K<vichadi v. Shiva, 28 Mad. 54). If A deposits with a bank in 
Thana or Poona, title-deeds of his property situated in Bombay, the deposit 
will have no effect in law so far as the property is concerned. A mortgage 
by depo.sit of title deeds docs not require any, writing. If it is accompanied 
by a incmoranduin, as is usually the c,Lse, it must be i^gistercd {Pranjivandas 
V. Chan Ma, 43 I.A. 122). 

Bankers should guard against ‘negligent dealing with title deeds deposited 
with them, because negligence might lead to their njovtgage being {rostponed 
to a siibsetiuent mortgage. Section 78 of^ the Transfer of Prop'erty Act 
provides that : — • , , , 

Where, tliroimh fraiul, misrepresentation or f^jross nt'glect of a prior mortgagee, 
another person has been indiiceii toatlvanee money on the security of the mortgaged 
jiro]KTty, the jinor nuirtgagee shall be postponed to tl\c subsequent mortgagee. 

A case whicli arose India and where two banks were concerned, 
will illustrate the point {Ll<)y(i\i Bank v. 1\ E. Giizdcr Co., 1. L. R. 
56 Cal. 8(S8). Giiz^ier and Company ‘ had dealings with the NationaL 
Bank of India for a iong time and had an overdraft account with them, to 
secure which title deeds of certain properties were deposited with the National 
Bank.* Guzder & ('o. alio had an ovcrdiuft account with Lloyd's Bank. 
One of the partners of Guzder «S: Co. asked the National Bank for a return of 
the title deeds, falsely representing that lie desired to sell the property and 
clear the overdraft. The usual practice in. such a case , is for the prospective 
purchaser to inspect the deeds in the oiiicc of the ba^nk’s solicitors. The 
partner, ho\ve\'er, stated that the property would not fetih a goocVp|-icc if the 
intending buyer came to know of the bank's mortgage and consequently the 
manager handed over the title-deeds to the partner, who on the same day 
deposited the deeds with Lloyd’s Bank, obtaining a farther accommodation of 
five laklis. It was held «that the mortgagp of the Niftional® Bank was 
postponed to that f)f Lloyd's Bank because of the bank manager's negfigcncc 
in handing over the needs to tlie mortgagor. 

In the event of such advances, niiide under a mortgage securing future 
advances, the mortgagee can claim priority over a subsequent mortgagee with 
notice of the prior mortgage. By section 79 of the Transfer of Property 
Act, 1882. 

If a mortgage made to secure future advances, the performance of an engage- 
ment or the balance of a running account, expresses the maxiniam to be secured 
thereby, a subsequent mortgage of the same property shall, if made with notice of 
the prior mortgage, be postponed to the prior mortgage in respect of all advances 
or debits not exceeding the maximum, though made or allowed with notice of the 
, subsequent mortgage. * 

Thus, A mortgages his house to his bankers B. & Co., to secure the 
balrnce of his account with them to the extent of Rs. 10,000. A then mort- 
gages the same house to C to secure Rs. 10,000, C having notice of the mortgage 
to B. & Co., and C giving notice to B. & Co. o/ihe second mortgage. On the 
date of the second ^mortgage, the balance due to B. & Co., does not exceed 
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Rs. 5,000. B. & Co. gubsequentljf advance to A sums making the balance of 
the account agafnst him exceed the sum of Rs. 10,000. B. & Co. are entitled 
to priority over C to the extent of Rs. 10,000. 

Classification of legal mortgages under Indian law — ^The follow- 
ing are the different types of legal mortgages allowed by Iivlian law under 
section 58 o^' the Transfer of Property Act, 18811 as amended by the Transfer 
of Property Amendment Act of 1929 : — • ^ 

Simple mortgage. Where, without delivering possession of the mortgaged 
property, the mortgagor binds himself personally to pay the mortgage-money and 
agrees, expressly or impliedly, that, ir#the event of his failing to pay according 
to his contract, the mortgagee shall have a right to cause the mortgaged property 
to be sold and the proceeds of sale to applied, so far as may be necessary, in 
payment of the mortgage- n|pney, the transaction is called a simple mortgage and 
the mortgagee a siiAplc mortgagee. 

Mortgage by conditional sale. Where the mortgagor ostensibly sells the 
mortgaged property on condition that on default of payment of the mortgage- 
money on a certain date the sale shall become absolute or on condition that on 
sucji payment being fhftdc the sale shall become void, or oif condition that on such 
payment being made the buyer shall transfer th? property to the seller, the tran- 
saction is called a mortgage by conditional sale and the moj^gagee a nu^gagee by 

"conditional sale ; 

Provided that no such traftisaction shall be deemed to be a mortgage, unless 
the ^condition is embodied in the document which cITccts or purports to effect 
the sale. * 

• 

A mortgage by conditional sale should# be distinguished from a mere 
fonditional sale, in which case the iJlile is complete witlf a condition super- 
imposed that, if the vendor rdpays the amount* of thu sale price within a 
certain time, the sale would be cancelled. • 

• • • • 

U sttfrucHiary mortgage. Where the mortgagor drivers possession or expressly 

or by implication binds himself to deliver possession of the mortgaged property 
to the mortgagee, and authorizes him to ret£iin*such [X)Ssession until payment of 
the mortgage-monjy, and to receive the rents and profits acefuing from the pro- 
perty or any part#of such rents and i^rofits and to appropriate the same in lieu of 
interest,^ or in payment of the mortgage- money, or partly in lieu of interest or 
pjirtly in payment of the mortgage-money, the transaction is called an usufructuary 
mortgage «ind the mortgagee an usufructuary mortgagee. 

English mortgage. WJ^ 'ro the mortgagor bi(ids himself to repay the mortgage- 
money on a certain dyte, and transfers the mortgaged property absolutely to the 
mort^agipo, but •subject to a provi*^ that he will re-transfer it to the mortgagor 
upon payment of the mortgage- ftioncy as agreed, the transaction is called an English 
mortgage. 

Mortgage by deposit of title-deeds. Wliere a person in any of the following 
towns, namely, the towns of Calcutta, jVIadrtas, Bombay and Karachi, and in any 
other town which the Provincial Government concerned may, by notification in 
the Official Gazette, specify in this behalf, delivers to a creditor or his agent do- 
cuments of title to immovable property, with intent to create a security thereon 
the transaction is called a mortgage by deposit of title-deeds. 

From a study of the different kinds of mortgages defined above, together 
with the provisions contained in section 67 of the Transfer of Property Act, 
1882 (IV of 1882) 4he reader will see that the different kinds of mortgages 
confer different rights on the mortgagee for the realization of the amount 
advanced by him. • * 

Rights mortgagees under different types of mortgages — ^T he 
simple mortgage comprisesT two coi^tracts : (1) a personal obligation on the 
part of the mortgagor to pay. the debt, and (2) a contract empowering the 
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mortgagee to realize his money by selling tke security >vith the leave of the 
court. A siinj)le mortgage does not confer, on the mortgageb, the power of 
sale and. therefore, he must sell it through a court of law. In the mortgage 
. by conditional sale there is an ostensible sale of the property with a right, to 
redeem the property, reserved to the mortgagor under certain* conditions. 
He can only sue for foreclosure and not*for sale. In a usufmetUcy'y inortgage, 
the delivery of posses.sion of tlje property to the mortgagee is a sine qua non 
and the ]^ossession is so delivered with the objee?! that the usufruct of tlie 
proi^?!!^^ may be utilized by the mortgagee, (^0 in lieu of interest, (6) in' pay- 
ment of the i^Jiiifcipal, or (c) partly jn pa^micnt of the principal and partly 
in paxTiicnt of the interest. A usufnictiiary mortgagee as sugh can neither 
sue for foreclosure nor for sale, nor is a usufructuary mortgagor personally 
liable to repay the loan, the essence of a usiifnic^uary mortgage being that the 
mortgagee looks to the rents and profits for the satis^clCtion of his advance. 
The three essentials of^an English mortgage are as follows : — (1) That the 
mortgagor should bind himself fo repay the mortgage-money on a certain 
day, (2) that the property mortgaged should be treyisfcrred absolutely to the 
mortgagee. (3) that such absolute transfer should be made subject to a 
pro\-iso that the mortgagee will r^convey the property to the mortgagor, 
upon payment by him of the mortgage-monev on the day on which the mort- 
gagor binds himself to pay the same. An English mortgagee can only sue for 
sale and not for foreclosure. The rights of a mortgagee by deposit of title 
deeds are (he same as those* of a simple mortgagee. 

IxsLR.VNcr: of igriLDixos to be moj^tgaged— When the proi)erty to be 
mortgaged is a building, irrespective of the /act whether the mortgai^c i^ 
equitable or legal, the banter should see Uiat the property must be insured 
against lire with a reliably insurance company and the policy assigned to the 
banker advancing the riflncy. * * 

Right of sale witiioft ^>^euvextio>: of the court— A mortgagee has 
power to sell the* mortgaged property in df fault of pajTnent of the mortgage- 
money, wiriiout the intervention ol the court in the folf^wing cases and in nd 
others : — , 

* ^ * • 

(1) When the mortgage is an English mortgage, and neither party is 

‘ Hindu, Mohammcckn or Buddhist : •. 

(2) \\ hen a power of sale, withgut the inte!!-ventjpn of ^h# court, is 
expressly conferred on the mortgagee by the mortgage-deed and 
the mortgagee is the Crown ; 

(3) When a power of sale, without the intervention of the court, is 
expressly a)nferred on tbe mortgagee by the mortgage-deed 
and the mortgaged property or any part thereof was, on the date 
of the execution of the mortgage-deed, Situate within the towns of 
Calcutta, Madras, Bombay, Karachi, or in any other town or area 
which the Provincial Government may by notification in the 
Official Gazette specify in this behalf. 

As an equitable mortgagee by depositof title-deeds Ijy virtue of section 
€6 of the Transfer of Property Act, 1882 stands on the same footing as a 
simple mortgagee, the only remedy of the mortgagee is to have the property 
sold by and under the orders of the court. • ^ 

Notice OF SALE---The power to sell, without the *intervention of the 
court*, should be exercised after a notice in jVlrfting requiring payment of the 
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principal money has. been servc^d on the mortgagor, and default has been 
made in the payment of the principal money for three months after such 
service ; qr when the interest under the mortgage, amounting to at least 
Rs. 500/- is in arrears, having remained unpaid for three months after be- 
coming due. 

Registvation when necessary— In all tj:ic above cases of legal mort- 
gages, whenever the principal money secured i%more than one hundred rupees, 
a VaJid and legal mortgage can only be effected by registered instrument, 
signed by the mortgagor and attested by at least two witnesses. When deal- 
ing with registered companies it is necessary that mortgages and charges 
other than those on stocks and shares, on bills of lading, warrants and similar 
documents pertaining to goods ; on life policies, and on negotiable instruments,, 
should be registered ^ithin twenty-one days after their execution. 

'Tacking** — Another principle regarding mortgages of immovable 
property which is of considerable practical importa/ice to bankers is the one 
based on the doctrine of^ "tacking.** We have seen that.as a general rule the 
priority “of successive mortgages is governed* by the order of time. In 
England, however, a third mortgagee formerly coiild^ain priority over a 
second mortgagee by paying oft the first mortgagee and "tacking'* his third 
mortgage on to the first mortgage. This resulted in the squeezing out of the 
second mortgagee who coyld only redeem by paying off the first and third 
nv)rtgagc. I'he doctrine of "tacking** has long s^ce been abolished in England 
and India but the principle still survives in<i modified form in both countries. 

► Bisection 79 of the Transfer of Pit)perty Act, if a mortgage has been created 
to secure present and future Advances or the balance dqc on a general account 
and the maximum sum intended to be secured is expressed in the instrument, 
the first mortgagee is entitled tc* tack on future ac^^ances made after the date 
of a second mortgage created over the same property, provided that the second 
mortgagee had notice of the first mortga^U^.* Tliis principle is exactly the 
, reverse of the nile^ laid down in England in Hopkinsm v. Rolte (1861), 
9 H.L.C. 514, w^hefeby the first mortgagee is not entitled to tack after he 
receives.notice of the second mortgage. The case of Deiley v. Lloyd's Bank, 
[1912J A.C. •756, illustrates this distinction. A customer of L1oyd*s BAnk 
executed a mortgage of immovable property to secure present and future 
advance^ to be made Jo liim by the bank. The custojner created a second 
mortgage iSf the Same property and the second iportgagee gave notice to the 
bank. Tlie bank's regulation required that in such a case the overdraft account 
should be closed and a new account of the customer be opened. Through 
an ovcrsiglit this precaution was not adopted and the one continuous account 
was maintained even after notice of 'second mortgage. The result was that 
by the operation of the rule in Clayton's case all the subsequent payments 
made by the customer were appropriated to the discharge of the amount due 
to the bank at the date of the notice of the second mortgage and by the opera- 
tion of the rulfc in Hopkinson v. Rolte the second mortgagee obtained priority 
over the bank. 

For a (Jetailad and further, consideration of the law of mortgages of im- 
movable properties in India, the student is referred to Chapter IV, sections 58 
to 104 of the Transfer of Property Act,* 1882. 

Life Policies. 

Definition— A life policy a contract which is entered into between 
a certain person and ai^ insdijince company, tjy which the latter, in 
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for either a lump sum payment at the time.f)! the contract, of onpa3nn6nt of 
premia for a fixed number of years, or throughout the life of the insured, 
undertakes to pay a certain sum, with or without profits, either on his .death 
or on his attaining a certain age. When the amount ispayable orj death, the 
policy is known ^as a whole life policy, but, when the payment is to.be made 
either on the de*ath of or on ^the attainment of a certain age 1)54 tho insured 
whichever event may hapi^cn ^rlier, the policy is cjillcd an endowment policy. 
The premia may be made payahle throughout lifc,*or only for a fixed number 
of years : the latter form is preferable, in the case of persons who are in Govern- 
ment or other seiivice, tlic rules of wlych retfuirc a person to retire on reaching 
the age of fifty-five or in some cases sixty years. 

Reasons for Unpopularity of Life Policies as Securities. 

“A banker should never make any advances upon the life policies, 

Life policies have npt been veiy popular with bankers, as cox'ors for their 
advances, for the following reasons:- — 

Ev.tSIOX BY IXSURHR WJU NOX-DISCLOSUUK OF A M.\TliRIAL * l^.ACT — A 

contract ()f life insufance is a contract uberrima: fidci, retjuiring the utmost 
good faith on the part of the assured, who is bound to make full disclosure 
of all material facts within his knowledge, coftcerning his life. If there is any 
concealment of a material fact known to the assuijjd, it is sufficient to enable 
the insurance company to aj;oid its liability on the policy. A banker has no 
means of knowing whether the assured has disclosed all the material facts 
concerning his life, and if the assured haSs been guilty of fraud or misrepre-* 
sentation, the banker .stands #thc risk of losing his money, ^hc Insurance Act, 
1938?, by section 45, provides that no insurance policy shall be disputed 
after K has been in force f^Jr twu years from the date of elfceting the iwlicy or 
the ground of any misrepresentation even as to a material fact, except where 
the rnisrepresontation alleged to»have been made as to a material fact was 
knowingly made by the insured in order ta defraud the .insurance company. 


Regular payment of premia required to keep pftMCY Ai-tvF — Unless 
the life pdlicy has been in e.xi.stenc(; for some years and its surrender 
xalue is sufficien t to co\er the advance made by the banker, he has to keep 
•the policy alive in the event orn on-payment of pfemja by the assured. 'I he 
surrender value of a policjj depends upoE the class to which it belongs and 
the number of years it has been in force. In these days, in case of failfirc to 
pay the premia, some companies oiler to exchange the policy for a iiaid-up 
one for a smaller amount. Policies, having the non-forfeiture clause, do 
not lapse with the default in the payment of premia, but stand over for 
some period thereafter. Ihe general practice is, however, to make the 
policies non-forfeitablc, if payments cease to be fnadc after a iiolicv has 
l^en in force for a certain number of years, usually two or three. Under 
• this system, the company agrees to keep the policy alive by automatically 
making an advance to rneet the premiums as they fall due, so long as the 
surrender value of the pol^y will cover the advance. The atlvances thus made 
are accumulated at usually from 6 to 9 pefeent. interest. aiuPare in the 
nature of a first charge on the policy.. In the event of failure on the part S 
the assured to clear the advances so made to keep the policy alive, tlie^no icy 
^^mes f^’-feited to the company on the exhaustion of thc^urrender Sue 
The Insurance Act, 1938 provides, howevef, that, in case, premiums ceS to 

.1 {The LS^ic of lianhing. by J. W. tilbert.), •“ 
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be paid after a policy has been in force for two years, and the arrear in pay- 
ment has stodd over for three rfionths, the insurer shall serve a notice on the 
policy-holder stating the amount, if any, which is required to be paid by him 
in ol*der to convert the policy into a paid-up one. The ideal security of this 
gclass is a {)aid-up participating policy, in as much as its value goes on increasing, 
with tlie addition of bonus, without <any liability as to the payment of future 
premia, if, however, the policy is not a paid-up one, the banker must ascertain 
and satisfy himself that the premia have hom paid up-to-date and the future 
premia will be paid to the assurance company, as and when they fall due. 
In case the banker has to provide money for the payment of any future 
premium, the banker will treat it As a loan to the asstfred, his customer, 
and the banker will have the satisfaction of keeping the security alive. In 
making an advance against a life policy, the banker should get the customer 
to covenant with li^ln that* he will at all times punctually pay the premia 
and all other moneys which may become payable to the assurance company 
in respect of the policy and deliver to him, the .banker, receipt for each 
payment of premium at least fourteen days before the expiration of the days 
of graite allowed for the* payment of the same. • Insurance Companies in India 
generally allowed fifteen days of grace for premiTi ^jayable monthly, and, 
thirty days in the case of quarterly, half-yearly and annual prehiia. Also, 
should the customer default cmd the banker elect to pay the premium due, 
the ci«>tomer’s account shall be debited with the amount of it and all premi- 
ums so paid shall be a charge upon the policy. 

Unsatisfactory nature of lavp relating to assignments — 
]3hnkers in India do not favour life policies as secunity for advances also 
because of the unsatisfaetbry state of law • relating to the question of 
assignments. In England, if tfie banker taking a life policy as securfty for 
his advance has the policy assigned to him, lil^ position is safe provided 
the insurance company has received no intimiation of a prior charge; 
unfortunately for bankers in India priority* is governed not by the date of 
the registration of ^he assignment but by the actual datd of the assignment. 
It is therefore necessary that the borrower should be asked to give a letter 
stating^ tlrat no previous assignment of the policy exists. 

AnsENtE OF many first class life offices — ^Another reason for the 
unpopularity of life policies as good security was the fact that, uptil about 
seventy jjears ago, th?re were few first class life assurance companies, whi^i 
is not the case to-day. There arc* to-day many good Indian companies doing 
life business in India and they offer to issue a variety of policies to meet different 
needs and conditions. 

Risk in case of suicide — Formerly, the liability under a contract of 
life assurance was invariably avoided in the event of the assured .committing 
suicide or in the case of^iis death by the hand of justice ; the security became 
useless upon the happening of such an event. Although, in moderti times, 
restrictions oi this nature have been modified the banker has yet to be very 
careful about the wording of the clause relating to the same. “One Rowett 
had obtained lar^e advances from his company, and to meet the position, the 
company had taken out with the assurance company, three policies for 
£10,000 each on Rowett 's life. E^ch of the policies contained a elapse, 
‘That thg life assured shall not within six calendar months from the date of 
the policy commit suiqidc, but such suicide shall not affect the interests of 
iona fide onerouS holders,' Rovfett committed suicide within six months of 
the assurances being effectfed.^ The plaintiff company sought to recover the 
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£30,000 under the ixilicics, while the assurqpce company claimed that thejr 
, were not liable, because Rowett had committed suicide withfn the period o£ 
six months and the plaintiff company were not *bona fide onerous holders'. 
The court gave ^ dgment for the assurance company. The case was' then 
Taken to the Court of Appeal, which confirmed the decision of the lAwer court. 
From a penisal* of the judgment {Roweit Leaky Co. Ltd.^ v. Scottish 
Provident Institution). (Bankers and Insurance Managers' and Agents' 
Magazine, June, 1920, pp. 88^',* 888). It would 'appear that the plaintiff 
company failed in the opinion of the Lords of Appeal to substantiate their 
claim against the*assurance company, not because of the phrase '"bona fide 
onerous holders," which, it had been stilted in the lower court hacj no meaning 
at all in English law, but because the plaintiff company were not bona fide 
holders. "They were, in fact, the assured, one ^)f the original parties to the 
contract." It thus seems clear that the "suicide" clau^ affects the original 
parties, but not bona fide holders for value. Companies generally make it a 
condition that the notict of assignment should be received by them at 
least a month previous to the date of suicide. It canno/. be tc^o well impressed 
upon the banker that he sh6uld give notice to the company as'sbon as 
possible, af/er an assignment of a life policy in his favour has been made, 
and obtain an acknowledgment tlicrefor. ICxpress provision has b'cen 
made in the Insurance Act. 1938, that a transfer or assignment of a life 
policy, wlicther with or without consideration. n\List be in writingf either 
indorsed upon the policy itself or by separate document, signed by the 
transferor or his agent duly authoiizcdin this behalf and attested by at least 
one \vitnoss ; in ordenThat the transfer oV assignment be operative against 
the insurer, notice in writing«of the a.ssignment? or transfer shall have been 
deliveVed to the insurer at his principal place of bu.sincss in India. Tlic notice 
may bd given by the trans^^ror cv the transforce, and the insurer is bound to 
record in his Ixjoks such iiotice when served upon him and give an acknow- 
ledgment of the notice to the shnrler for a fee of one rupee. From the date 
of receipt of such fiotice, the insurer will treat the assignee or the transferee 
as the only person entitled to the benefits under the policy. 

• Policies taken for the benefit of fa.mily — A irtc policy" isi usually 
taken out by the assured for the express provision of his wife and children in 
v^hich case the policy will not be ivailable to the bi^*^kcr as security, as children 
under age cannot assign. If, however, the policy is taken by the husl^and for 
the benefit of his wife alone,* the policy will become available, if bcfdi sig;i the 
assignment. 

Absence of insurable interest — Any person may effect an insurance, 
provided he has an insurable interest in the life or property he wishes to 
insure. Absence of in.surablc interest will render the policy void. The Life 
Assurance Act, commonly called the Gambling Act (The Life Assurance Act, 
1774 (14 Geo. 3, c. 48), sections 2, 3), makes the existence of insurable interest 
pecessary for a contract of insurance. It lays down that : ^ 

Xo insurance shall be made by any person or persons, bodies politic or cor- 
porate, on the life or lives of any person or persons, or on any other event or 
events whatsoever, wherein the person or persons for whose use, benefit or on 
whose account such policy or policies shall be made, shall have no interest, or by 
way of gaming or wagering ; and every assurance made contrary to the true 
intend and meaning hereof, shall be null and void to all intents and purposes- 
whatsoever. • 

[t further enacts ; — 

• In all cases where the ^sured hath an intetest if such life or lives, event or 
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events, no greater sum shall be recovered or received from the insurer or insurers 
than the Amount or value of tAie interest of the insured in such life or lives, or other 
event or events. f 

•Insurable interest explained — ^What is insurable interest is not easy 
^to defirfe.* *‘It is clear that the assured must have an interest whatever we 
undersfand by that term. In order to distinguish the imtermediate thing 
betwee’n a 'itrict right or a right derived under a contract and a mere expecta- 
tion or hope which has been termed an incurable interest, it has been said 
in many cases to be that which amounts to a moral certainty. I have in vain, 
however, endeavoured to find ^ fit definition for that which is between a 
certainty and an expectation, nor ainJ able to point out ^hat is an interest 
unless it be a right in the property or a right derivable out of some contract 
about the property insured, which in cither case may be lost upon some con- 
tingency affecting tlje possession or enjoyment of the party. Expectation, 
though founded upon the highest probability, is not interest, and it is equally 
not interest whatever might have been thq chances in favour of the expecta- 
tion.” His Lordship continued to say, "Considering the caution with which 
the legislature has provided against gambling by insurance upon fanciful 
property, it is certainly desirable that no purely serrtimental interest, such as 
an Expectation or an anxiety, should be made the ground of a polieV” {Glasgow 
Parish Counril v. Martin (1910) S.C. (J.) 102). In the light of these 
observations by Lord Eldon, it may be observed that insurable interest is a 
certain pecuniary intcresf in the life of the person or thing insured. The 
ifisured must stand in such relations witl^ the^Subjcct matter of insurance 
th|j,t in the event of its loss, he will sustain some pecuniajy loss. It is essential 
that the interest should exist.at the time the insurance is effected. 

Who can have insurable •interest ? — Having seen what is inshrablc 
interest, we will proceed to c^msider the .quesljon as to who caA effect 
assurance. A person is considered to have sufficient insurable interest in his 
own life to entitle him to recover whatever F^nti he may have insured for. A 
wife may insure, and is presumecj to have an insurable interest in the life of 
her husband. In me same way, a husband is presumed to Lave such an 
intercst^in* the life of his wife. A parent has not, by virtue of the relationship 
only, an insurable interest in the life of a child. If a parent fs absolutely 
dependent for his livelihood upon his son or daughter, it is presumed that the 
parent has an insiirabje Ihterest in such son or daugjiter. A son has aft 
insurabPe iiitercst»in the life of a father who supports him, but not in the life 
of a iather dependent on him for support. A surety has an insurable interest 
in the life of his co-surety to the extent of the portion of liability for the 
debt, and so also in the life of his principal 'debtor. A creditor has an 
insurable interest both in the life of 'his debtor and that of any surety for 
the debt. The limit of the creditor’s insurable interest is the amount of 
the debt together with interest and any incidental charges due to him at the 
time when the polic}^ matures. A partner has an insurable interest in the life 
of his co-partn«r to the extent of his interest in the partnership. • 

Creditor’s insurable interest — ^Where the policy is obtained by a 
thirJ party, not being a creditor or a guarantor, the policy is void, unless the 
third party lias an insurable interest of a pecuniary nature in the life of the 
insured. A guarantor as well as a creditor has an insurable interest in the life 
of the deb4op to the extent, as has been said, of the loan made of guaranteed. 
Interest must exjpt at the time ^the policy is taken out, although at its . 
maturity it may cease to exigt. In such a case, the creditor or guarantor can. 
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recover the amount of the policy from the (jompany, even though the debt 
. has been extingiiislied, when it is usual to regard such efeditof or guarantor 
as trustee for the debtor in respect of the amount. It is not uncommon with 
bankers to take out policies on the lives of customers indebted to them' In 
'general practice, howev'er, the policy is effected by the debtor himself an^ 
then deposited security with the banker. 

Redekming eeateres OF*^rFE POLICIES AS SECURITY —Notwithstanding 
t he drawbacks, life policies arc nevertheless accepted by bankers as collateral 
security for advances. If the policy given as security is that of a company 
of standing, the advantage is that, wjth the advent of time, it increases in 
value and when it matures by death as in the case of a whole jife policy or 
by the expiration of a fixed tenn of years or by previous death as in the case, 
of an endowment policy, the full sum assured together with bonuses, if any 
becomes immediately available. Not infrecpiently, t^e payment received 
from the assurance company more than wipes off an overdraft. Moreover, it is 
a liquid and con\-ertible serurit^’, a^: least to the extent of the surrender value 
of the policy, and t lie •banker always reserves to himsj'lf the right to surrender 
or othenN-ise convert it into cfish. Particularly in the case of loam^ granted 
to parties who have ffxed incomes tcjininable at death, the obtaining of such 
a security is a precaution which should not be ignored by any banker. 
Similarly, when a banker dechles upon an advance to a partnership firm, the 
continued success of which is largely dependent upon the life of om* of the 
partners, it is desirable not ^nerely as a safeguard to the banker, but in the 
interests of the other partners al.^), to receive as security a policy on the life 
of that partner, especially when no other ^ood security is forthcoming. • 

Precautions* * * « 

The*following pr^HWuiiom shoyld be taken^by bankers, while accepting life 
policies as covers for ad\ ances : — * 

Status of the iNsuRANciE^CoMPAXy —The banker should first satisfy 
himself regarding \he financial position of the company which has issued the 
j)olicy. I'liH is particularly necessary, in India, whbre many insurance • 
companies have come into existence during the last lifteeiuyears, some of which 
appear to b'e small fry partaking of the nature of mushroom growth, with 
slender resources and inadv^quate efpupment. The recent insurance legis- 
lation will, it is hopetb })lace the hisuranc(‘ business^ia this country on a sounder 
footing, by requiring insurance companies to make farger.dcposj^ts •vvith the 
government and to invest their moneys fVioro safely than at present. 
Policies of companies incorporated outside the British Empire may not find 
favour with banks in India, Yirstly because they do not have a true knowledge 
of the security and the financial position of such companies, and secondly, 
because any political tension between this country and the country of their 
origin may render such policies valueless. It maybe mentioned, however, 
that the Insurance Act, 19^18 seeks to obtain some control over foreign 
companies also, especially by way of requiring them to keep Ivger deposits in 
India. 

Endowment policies favoured— Owing to the fact that peopfc are 
getting increasingly insurance minded, different types of fjolicids have come 
ifito vogue. As a rule, bankers prefer endowment policies to whole life 
policies, as there is a definite maturity date in the case of the endowment 
class. In the case of rite whole life policies the banker may have*to wait for 
a long time, before he can realize his advance from tfic polidy money. 
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Insurable interest NEtessARV — ^The banker should satisfy himself 
that, when a policy is taken out by a third person, he has an insurable interest' 
in the life of the insured as explained above. 

, Policy must be free from conditions restricting assignment— 
The banker should peruse carefully *the conditions of the piblicy and ascertain 
whether ^ here are any restrictions likely to affect its value as a security. In 
.the case of some policies sTich as those of thc*ifldustrial type, there is, sometimes, 
a restraint on assignment. 

Extent of advance to hE m^e — Generally, the •l)ankcr should not 
advance mere than 85 per cent, of the surrender value of the policy. In the 
event of an endowment policy, which is to mature after a comparatively short 
period, the banker may exceed this limit, particularly when he is confident 
that his customer v/ll continue to pay the premia. The banker should from 
time to time, in his own interests, obtain from the company official quotations 
of the surrender value of the policy. Ordinarily a life policy carries, as has 
been said, no surrender value till the first two or three years' premia have 
been paid and surrender values often differ from company to company. 

• • 

• Admission of the age of the assured — ^The banker should see that 
the age of the person, on who^ life the policy has been taken out, has been 
admitted by the insurance company. If not, he should get the age admitted 
by the company either by a separate letter, or H indorsement upon the policy 
itself, as otherwise, in the case of the deatii of tlie person insured, the banker 
may find it difficult to produce the necessary evidence for the purpose. As 
a precautionary measure, the banker may obtain a J^irth certificate or a 
copy of the horoscope of the customer and forward it to the company with 
the policy, as evidence of the assured's age^ • • 

Legal assignment of the policy — Frpm the banker's point of view, 
as in the case of immovable property, it is* preferable to have a legal assign- 
ment of the life poli«:y (see Appeddix A, Form No. 32, post), 

EqjJiTABLE M(Trtgage ON POLICY — From the customer's point of view, 
however, tl:kc simpler and more acceptable method of charging such securities 
is by way of an equitable n],ortgage. The custpm^r deposits the policy, together 
with a written promis(i to*assign it at the request of th® banker. In addition 
to its simplicity,^ he equitablejnoftgage has this advantagejover a legal assign- 
ment, namely, that upon the repayment of the advance, no formal re-assign- 
ment of the policy is necessary. As against the^e advantages, this manner of 
charging a life policy as a security has certain drawbacks, for instance, should 
the borrower refuse to assign the policy when called upon to do so, the realiza- 
tion of the security wdl become cumbersome. The banker has also ’to prevent 
the borrower from assigning the policy to some one else. It is, therefore, 
desirable that the banker advancing money against equitable mortage of a 
life policy, gives notice in writing to the insurance company concerned, that hd* 
is an equitable mortgagee of the policy (see Appendix A, Form No. 32 (6), 
post). ^ , 

Memorandum to be signed by borrower and other interested 
PARTIES — When the banker is satisfied with an equitable mortgage or a legal 
assignmeift, lie should have a memorandum signed by his customer in which 
the latter should tmdertake to pity the premia punctually and in case of his 
failure to do so, authorize th« banker to pay them and to cliarge the amount 
.to his account. ,It sholild also be made clear that siich payments carry 
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interest, as in the ease of the advance. The banker should see, that all parties' 
'having interest in the policy, sign the assignment deed or the memorandum. 
If it is stated, on the face of the policy, that it is taken out for benefit of a 
particular person such as the wife of the assured, she must also sign t^le memo- 
randum. » , 

When a second charge fs created — On receipt of notice of a second 
charge over a life policy dcpositevl with him as secSjrity, the banker should 
make sure that tlie amount of his advance or overdraft against the policy is 
limited to the extent of the first charge, or he should require an additional secu- 
rity. In such a case if the loan granted by him is repaid, he slipuld not re- 
assign the policy to the borrower, but should hold it in trust for the party 
holding the second charge, or execute the re-assigiynent in favour of that party 
(sec Appendix A, Form No. 32, (u), post). ^ 

Ships as Banker’s Security 

Modern improvements lessen risk — It is not unusual for a bank to 
make advances against the s'^ccurity of steamships, although, of ail the 
securities, tiierc is peiiiaps none other than these over which, in a physical 
sense, the lender has less control. But the risks attendant upon naviga- 
tion are now few compared to what they were in tlic past. Shylock the 
Jew, in Shakespeare's Merchant of Venice, was pistified in hesitating to 
advance his (iitcals to Bassario against the security of Antonio’s ships and 
merchandise ; and his remarks, “Ships arc but boards, sailors but men ; there 
be land rats and watef rats, water thieves “and land thieves, I mean pirates; 
and tlicn there is the peril of \catcrs, winds and rocks," were intended to refer 
to the gangers to flimsy ships of those days, from the vagaries of the mighty 
ocean. No doubt, later soientifiv: inventions and mechanical progress have 
eliminated most of the risks froni the forces of nature, and reduced the possi- 
bility of the sinking of a ship to a .natter of a very rare occurrancc. 

The follo'.ving are the risks against which a banker lending moneys against 

such seciiritv must guard himself. 

" • » 

Risks and precautions —A ship may be sold to a foreign nation and the 
Registrar of Ships can only inform the lending Wanker as mortgagee about 
the sale as the fonner*Iias no power to stop the sale coi.scquently the banker's 
security may disappear and the banker may have to fall back on tlie personal 
security of the mortgagor, from whom he may, or may not, be able to recover 
his advances. 

Maritime lien — A ship is liable fo maritime lien. It may arise from 
collision af sea, or it may be in respect of salvage securities. It extends to 
mariners’ wages and also to a master s wages. Lien ihay also be brought into* 
existence by a bottomry bond, which is an agreement by which a master of 
^hc ship, when at a foreign port in consideration of moneys obtained by him, 
undert^es to repay the moneys on successful termination of the voyage of 
the ship. A maritime lien can be enforced even after the ^alc of a ship to a. 
bona fide purchaser without notice (Bankers Advances by F. D. Stead, Second 
Edition, p. 55). • 

Registration of ships — A ship requires to be registered compulsorily 
under the provisions of section 2 of the English Merchant Shipping Act, 1894; 
:the Indian law on the subject is contained in tke Registration lof Ships Act, 
1841, That Act ■'oqiiires a ship in India t<J be i^gistcrcd at any of thei- 
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ports of registry (section 2, ibid,) if it is to be deemed a British ship. On 
the registration of a ship, the fet istrar issues a certificate of registration. 

.Risks of marine policies — ^The banker will also have to guard himself* 
against certain risks from which marine policies on ships generally suffer, e.g,, 
•he shonla take care to see that the insurance policies, deposited with him, 
are suffic. mtly comprehensive to cbver the total loss, wittiout saddling him 
with the liability to pay any premium. • 

. Preferential claims against the*ships — ^There is also the danger; 
that the banker may be sometimes deprived of his security, on account of some 
preferential claims against the ^ips, i^amely, the claims of.the captain and the 
crew for salaries, the claims of the merchants for the merchandise in case 
of its loss, and the claims in respect of debts incurred by a ship in a foreign 
country. The last ^f theso may cause the attachment of a ship at a foreign 
port and the banker may be left in a position far from enviable. 

Depreciation — Although it is often, said that a ship will always sell at 
"a price,** the lending banker cannot afford to overlook the question of depre- 
ciati(m.» He should his advances on the^stimat(f of a competent valuer. 
Looking to the wasting nature of the security and* the short span of its life, 
thb banker should, for his own safety, try to reduce, y^ar by year? the amount 
of the advance against a shipt 

Registration —The, banker has also to ascertain that the vessel, pro- 
posed to be mortgaged is duly registered, and that there is no prior charge 
on the register. Changes and alterations effected in the ship, or in its 
oH^nership, subsequent to its re??istration, require Us registration de novo 
according to section 21 of rtic Indian Registra^tion of^ Ships Act, 1841, which 
runs as follows : — * • 

Resignation de novo. If any ship or vessel, aRcr she shall have been ?*cgistercd 
pursuant to the directions of this Act, shall in any manner whatever be altered so 
as not to correspond with all the partic’*lats contained in the ccrtilicatc of her 
Registry, or if any alteration^ shall take place in the ownership of any ship or 
vessel, or of n^y share or shares thereof, in such cases such ship or vessel shal 
be registered novo in manner hereiiil^eforc required as soon as she returns to 
tlie*port to which she belongs, or to any other port within llritish India, on 
failuro whereof such ship or vessel shall be deemed to be a ship or vessel not 
duly registered, and any person making use erf a ccrtilicatc for the purposes of 
any ship or v(\sscl has been granted •in respect of the same, after the same 

ewg^t to have beeif registered de novo, shall be liable on cdhviction, before any justice 
, to a penalty not cxcecding#five*thousand rupeet^ recoverable as aforesaid. 

Mortgage of moke than half of the shares in a ship necessary 
TO OUT AIN control — A banker should also seb that if he is to have control 
over the management of the ship, more than half of the total number of 
shares in a ship are pledged with him. In case the ship is .owned by a 
company registered imder the Indian Companies Act, 1913 the banker 
should satisfy himself as regards its borrowing powers and take the 
necessary stejis for the registration of charges, as required by the said Act. 
Notwithstanding all the risks stated above, bankers do occasionally advance 
mofteys against ships or vessels, when the customers are of sound financial 
standing aftd good reputation. • 

• • 
Book P|0bt8 as Banker’s Security. 

Rating of •book ‘debts as security — Bankers* advances to their 
customers are sometimes SGqired by the assignment of debts, due or accruing 
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due to the latter. The assignor may have to receive money for goods sold or 
services rendered to a certain person, or mortey may be' due him under 
nO. will. It is unnsiial for bankers to make advances against the security of 
book debts, as such transactions carry many risks. Moreover, bankers do 
not like to be placed in the position of debt collectors. An assignmert Of debt 
strongly suggests i|npecuniosity. However, when the banker is satisfied both 
as to the validity of the claim and the solvency of the party owing Hie money, 
he may accept trade debts, particularly in the case cf a company, by way of. 
a debenture, giving a floating charge on them as security for an advance. 
Bankers, in certain circumstances, take an assignment on moneys, payable 
from a special fund, such as a legacy uader a will, or interest in a trust. It 
is understood that during the last war, banks lent freely against payments 
due on account of government contracts and the same practice holds good 
during the present war. The following features of this security will be of 
interest to bankers : — 


*• 

Assignment of book debts recognized by equity — Since the common 
law, apart from the c'ustoms of the law merchant, did not recognize the 
transfer of a benefit of a contnict which was still executory so far as the 
assignor was» concerned} or rights of action arising from it, the assignee could 
not sue upon it in his own name, and used the assignor's name for the 
purpose. The common law rule is sometimes expressed by the phrase, “A 
chose in action is not negotiable." Its assignee had to acquire the right of 
action by means of a substituit'd agreement. I'hus, if A desired to transfer 
the amount due to him from B, ot* C, it was necessary to have the contract 
between A and 71 substituted by a new contract by which 7? was to undertake 
to pay the amount to C* Equity, however, iKrmitted the assignment of such 
rights which were in respect of definite sums of money. 

Recognition of assignment by statute law — Section 25 of the 
Judicature Act, 1873 (36 Cv: 37" Viet., c. 66) legalized an assignment 
pf "a chose in action" including book debts. It declared t'aat if a transfer or 
assignment was made in writing under the hand of the assignor and an express 
notice thereof .was given in writing to the debtor, the transfer passed the right 
to receive the debt, or the "chose in action" as it is called, to the assignee in 
law as well. The transfer took effiict from the date oitthc notice and confirmed 
all the legal rights and remedies of the assignor to the assignee, against the 
debtor. The pcjsition lias siTice been modilied in England by the lav' of 
Property Act of 1925 (15 Geo. 5, c. 20), which makes the transfer effective 
from the date of its execution, <is distinguished from the date of notice. 

Indian L.\w — I n British India, it is*lawful to assign "choses in action" 
which are here called "actionable claims" to anyone, except to a judge, a 
legal practitioner, or an officer of a Court of justice (sections 130 and 136 of 
the Transfer of Property Act, 1882). 

• • 

Form of an assignment — The following points in connection with 
assignments of an actionable claim require consideration. An assignment 
must be in writing signed by the assignor. N© particular form is- necessary, 
provided that the intention to pass by ai^ignment, the interest of the assignor 
to the assignee, is clear. An assignment may be in the form of an order 
addressed to the debtor, authorizing him to pay the assigned debt to the 
assignee, but, where the debt assigned is se(?ured by *a proifiissory note or a 
bond, the writing must appear on the note or boirf’ itself. 
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CoNsiDEijATiON- NOT ESSEyTiAL — Consideration is not essential to the 
validity of an assignment, it may be by way of gift. A debtor is entitled to 
valid discharge by payment, upon direction from his creditor to a third party 
of the debt, irrespective of whether there was consideration for the assignment 
br not, as oetween such third party and the original creditor. 

N6tic<: of assignment to the debtor necessary — \n order to make 
the debtor liable to the assignee, it is essenj:^! that due notice of assignment 
be .given to him (sections 130 and 136 of the Transfer of Property Act, 
1882). IJ: needs no argument to say that the original debtor has to 
be informed of the assignment in ordar that he may tender payment of the 
debt due from him to the assignee. The interests of the assignee also require 
that the debtor be informed of the assignment to him of the debt, so as to 
prevent the debtor fgom pacing the amount to the assignor. The validity of 
the assignment does not, however, depend upon due notice being given or 
not. But to be on the safe side, it is desirable th^t the banker who makes 
an advance against book debts should obtain an undertaking from the 
customer that he will piy over to the banker jyiy amoilnt or amounts he may 
happen to receive in respect of the debt or debts assigned. 

Assignee's right sobject to eqiAty — It must l>e stated in conclusion 
that the assignee can only starftl in the shoes of the assignor and cannot have 
better rights than those ^hich the assignor possesses. For instance, if the 
debtor has a counter-claim against the assignor, the right to receive the 
amount of the debt assigned will be subject to such claim, notwithstanding 
that the assignee had either no knowledge of the sam^;, or, the assignor defi- 
nitely stated in tln^ agreement of assignmeyt, that no claim would be 
raised against the assignee (section 132 of the Transfer of Property Act^ 1882) 
Similarly, a general assignment# of book de^ts hy^ a person is void against a 
tnistec in bankruptcy, as regards any debts not paid at the commencement of 
the bankruptcy, unless it has been registereej a bill of sale. 

• 

Debenture as Ba\iker’s Security.’^ 

Definition — ^iV:cording to R. S. T. Chorley (Law of J^anking, p. 274) 
“debenfure js the name given to the document by which a limked company 
acknowleges receipt of money which it promises to repay with interest at a 
future date (usually lixcd)*and mortgages oi* charges its assets as security fqr 
its borrowings." • A delienture is gtJiierally issued by an incorporated company 
though an uninc()ri)oratcd body such as a club,* or an association may also 
issue such a security (sec Appendix A, Form No. 4, post). 

Main clauses of a debenture— A debenture should provide for payment 
of the money obtained on its security, except when it is made irredeemable. 
It should also provide for the payment of interest. The document usually 
confers a charge, thougll this requirement is not essential. 

General — In the case of a debenture issue by a company, reference 
should be made to the resolution authorizing the issue of the debenture. IiT 
may# be drawn either in favour of the bank or its nominee who will hold it in 
trust for the.banl^, or it may be jn blank. In the last case, it becomes payable 
to bearer. The debenture may be for a definitely stated sum, or it may secure 

* For Hn Mluminating and detailed treatment of the subject, the reader is referred 
to the report of the lecture on the Legal and Practical Aspects of the Relations of Bankers 
with Limited .Companies published in the Journal of the Institute of Bankers, April, 1939^ 
pp. 162—178. ^ • 
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tlie balance of an account, including advances to be maclc in future. When 
a debenture is issued for a lixed sum it can'N^e more easily scsld than when 
"its amount is not lixed. The debenture is generally expressed to be paya.ble 
on deinaiul and provides for either a lixed rate of interest, or a fluctuating 
rate with a minimum to be payable quarterly or half-yearly. ' Tho- company 
issuing the debcitlurc usually charges, as security, ail its^undcr taking and 
property present and future. 

c. . I 

pRovisiox FOR Fixi'D AND FLOATING cHARGics — Among the Oilier 
conditions, there is a proxusion making the debenture a first charge on the 
undertaking and the property of the company, and also constituting a fixed 
charge on certain property described therein. The debenture contains a 
cinenant made by the company not to create any further mortgages or 
charges on its undertaking or property, which wcxild rank either side by side 
or in front of the debenture, fhen a demand in writing, on the part of the 
holder of the debenture, is stipulated as one of the conditions for its repayment. 

ExFoRCFMFxr OF. tuf sirroKiTv — The other important clauses in a 
debenture are those dealing wi.h a bank's power to enforce the secuvity not 
imly by exercising the power of sale as mortgaj^ees conferred upon the trustees 
for the debenture holtler in respect of assets spccilically mortgaged, but .also 
by the appointment of a receiver. The latter* course is imj)ortant when the 
company is dissipating its litpiid assets to prevent which the trustees must act 
quickly. If the d(’bentiire is repayable on demand it is not necessary to state 
the other events such as presen tat: in of a petition for the winding up of the 
company, or the levyi;.g of distress or execution upon any of the properties 
of the company or tlie company entering into arrangement or composition 
with its creditors : usually banks have such events put down even in the case 
of debentures repayable on demard. 

Reci:ivkk’s powicrs to ni>: vxtfnsivk — It is desirable that the receiver's 
powers should bo such as to meet the various circumstances and conting(*ncics 
which rnav arise. Some of the more important powers urc to manage and 
carry on the business and raise money for the purpose ; to /:omf)rornise claims, 
to appoint agents, oflicors and tenants, to let the fieeluild property' and to 
sell the assets. 

MFMOR.vxDf.M OF DEPOSIT — A debenture for a flyed sum is generally 
deposited, together with a memorandum signed by an oflicer or ollh ers ot the 
company duly authorized on its belialf. The oliject of the mcinoranduin is to 
make the debenture is.^ued,for a definite sum, available for a fluctuating 
advance by way of an overdraft or a loan ; it links the debenture to the com- 
pany s account with tlie banker. This fias the etfect of enabling the banker 
to sue the company on the overdiaft, as apart from tlic debenture. 



CHAPTER XIV 


SUBSIDIARY SERVICES 

IThe.r nature and utility to the •community — ^As stated in the 
•opening chapter of this* book, the modcrti joint-stock bank has to perform 
not only proper banking functions, but also those which arc more in the 
nature f)l services undertaken with a view to increase its utility to the 
community. From a mere deposifory of surplus cash it has gradually 
dcv’’clopcd into an institution, which provides for practically every financial 
requirement of commerce Jjnd business as well as of the general public. The 
modern bank lias ^hade itself indispensable not only as the custodian of 
deposits of surplus balances of the community, but also as a repository of 
financial advice and commercial inform^tion. It' gives advice to investors, 
buys and sells securitises on their behalf, helps govcriynents and corporations 
in rafsihg loans, provides financial aid to indfistries, acts as an administrator 
of estates, docs the business of trustees, executors, aijd administrators under 
a variety of conditions inv^olving the custody and use of trust funds, acts 
as guardian to minors ; it alsA makes and receives ])ayments on behalf of its 
customers. All manner, of services for which integrity and comiietency arc 
.essential come wntliin the purview of the modern bank which has, to suit 
changing conditions, evolve itself into ai# institution quite different from its 
hvimble parent, the deposit banktif a century ago. T4ie child had to outgrow 
the activities of its parent,* not only from its •desire to increase its utility to 
the community, but also on account of the struggle for existence \fluch is 
the keynote of modern civilizat^ion. In thi« short chapter, we can biA discuss 
briefly the principles of law and practice goveniing these many subsidiary 
functions of a present day banking instikifion. 

These several Services may be classified broadly into : — 

i(rtf Agency services ; 

(d) 'Miscellaneous or general utility scr\iices. 

% 

Agency services. • 

• • 

Besides the collection and payment of cheques and bills, the modern bank 
acts as a special agent of .its customer in the. performance of the following 
functions : — 

(1) Payment of subscriptions, ]n'emia (-ee Appendix A, Form No. 7 

post), renJLs, etc., and collection of promissory notes, coupons, 
dividends (see Appendix A, Form No. 8, />ost), .salaries 
j[:)cnsions, etc. 

(2) Purchase and sale of stocks and shares ; 

(3) Acting as trustee, executor and attorney ; 

(4) Serving as correspondent and representative of its customers, 
^ ^ other banks, and financial corporations. 

Payments ajjtd collections— When a person makes payments in respect 
of subscripjtions, insurance ^premia, rents, etc., or receives salary or pension 
'Or moneys due on pro^pissbty notes, coupons^ dividends, interest warrants, 
20 



306 


BANKING LAW AND PRACTICE IN INDIA 


rents, etc., he £;eiierally entnists the work to Ins banker. It will be seen at 
,a glance that these functions, which a modem banker usually undertakes to 
perfonn on belialf of his customer, are similar in nature to the payment and 
collection of che(]ues, a function which the banker is legally bound to perform 
for his customers. These services earn for the banker not only a small ' 
commission but also the goodwill of his customers and arc thus an important, 
though indirect, asset in promoting the business of the bank. In either case, 
the banker acts as an agent oP his customer. Moreover, it will mean 
unnecessaiy expense to a customer to employ a separate, agent for this kind 
of work, when liis b^mker is ]u*epared to do it ' for a nominal charge.' Before 
taking upon himself these duties, the banker will, however, be v'ell-adviscd 
to insist upon lia\ing from his customer, a clear mandate containing the 
necessary inslnictions empowering him to act as his*agent ip these matters. 

f 

Banker's Liability Limited. 

In actual practice, a i)anker generally informs his customers whenever 
he makc'; or receives aiiV pa\anent in their behalf in* .Accordance with,. their 
instnictions. But even if .he gave no such intimation, the banker would still 
escape liabilky if his acMon resulted in loss to his customer, provided, of course, 
the banker has always acted bona fide and accon^ng to the customer's standing 
instnictions in the mandate. For instance, if A, a member of the royal 
Western India Turf flub, in.structs his bank in Bombay to pay his annual 
subscription to llie Club, the bank will not be liable for making payments, 
even after A has ceased to be a member of the club, if A has failed to cancel 
his standing instniction'in this respect to the hank. Similarly, if a customer 
has ask(*(l liis bank to pay on his behalf a ccrtain\siim as prcinia on his insu- 
rance policy, and debit the amounts so paid to his current account, the bank 
cannot l3e held liable, if it is tound^later on, th.at the amount so paid was more 
than the amount due to be jxiid^. provided tliat tlie excess payment was due 
to the WTong instnictions on the pa ft of the customer. 

'■*•1 

Non-liability in case of ambiguous instructions. 

If the customer’s instnictions happen to be in such uncertain terms as 
to yield two diiferent meanings, and the banker puts on them a 'meaning in 
the belief that it was the meaning' the customer metiMt, and in good faith and 
w'itlioiit negligence adopts and acts upon it,^ then, it will not, be open' to the 
customer to repudiate the banker’s action as umluthorized, on the ground that 
he (the custoinei) had intended the instnictions to convey the other meaning 
to which th(ty were equally susceptible. In such cases, the banker cannot be 
blamed, as the mistake, if any, can be attributed to the customer's negligence 
in giving vague instnictions. 

Having stated the fundamental principles governing the banker's position 
as agent for his customer, we propose to examine his position with regard to 
fhe making and receiving of payments of instruments other 'than cheques 
and bills. 

Promissoky notrs — By section 4 of the Negotiable fnstndncnts Act, 
18^1 “a 'promissory note' (sec Appendix^, Fonn Nos. 24, 24 (a), 24 (6), 24 (c), 
24 (d), 24 (c), post) is ;m instrument in writing (not being a bank jiotc or a 
currency note) containing an unconditional undertakii^g, signed by the maker, 
to pay a certain sum of money only to, or to the order of, a certain person,, 
or to the. bearer. of the instnimcpt." , • ' ^ 
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It will be noticed from tl^e above definition, that promissory note is 
distinguished fl-om a bill of exchange only in that while a bill of exchange is » 
an "order to pay," a promissory note is an "undertaking or a promise to pay." 

It foflow.s, therefore, that the maker of a promissory note is primarily liable ^ 
on it, Ijjce* an acceptor of a bill of exchange. The promise to pay may, * 
however, be in the form of a letter, or in any other form, fullilling the 
requirements of the .section quoted above. A mere acknowledgment of a 
dtibt, without any indication of the intcntioif or promise to pay on the part of 
its maker, cannot be regarded as a promissory note. For instance, a piece of 
paper with the words, "Mr. K. C. Fun, I.O.U. Rs. 2,000,T is not a promis- 
sory note, even if it was duly .signed and stami)ed. Nor can a promise to pay 
an indefinite sum of money, or an undertaking to pay a definite sum of money, 
subject to a condition, the Jiappening of which is uncertain, e.g., "On the 
marriage, on the recovery from illness, or on the death of Mr. So and So," 
be regarded as a promissory note. However, it is not necessary that the 
amount stated should be in terms of the Currency of the place of payment. 
To state the place of execution is not e.sscntial for the validity of a promissory 
note, although it is desirable to do so. At afly ra^e, when a not(J is made 
pay^ible at a particular place as for example at a partici#lai' brancli-of a bank,, 
presentment, at that branch, is necessary in order to render an indorser 
liable. 

Wlien promis.sory notc^ arc made payable at a bank, the banker is justified 
ir> paying them when due, and debiting their amounts to the maker's account. 
The banker should, nevertheless, ]oe careful in the matter of indorsements 

* in (he case of promissory notcJimade payable to the order of a specified person, 

as the protection granted to the paying banker b/sectiorf 85 of the Negotiable 
Instruments Act, 1881 docs not extend to promissory notes bearing gorged 
indorsements. * * • 

As a promissory note is a negotiable in^tnimcnt and in view of the fact 
that we have alreacW dealt witl^ questions pertaining to •negotiable instru- 

* ments, the liability fti the parties to a negotiable instrument, rules relating to 

their preseotment fev acceptance and payment, their delivery to customers for 
purposes* of pegotiation, their completeness, their liability to Stamp duty, 
etc., it is unnecessary to dilate on them here. ^ • 

CoufONS AND THKij? COLLECTION — The Word "coupon," which is deriveef 
from tlie French Vord Cotiper^ to* cut, literally cneans a piece cut off. It 
is used generally for an interest warrant, and sometimes for a dividend 
certificate relating to debentfircs, or bonds, or shares, which are in the form 
of bearer securities. As a company issuing such a security cannot know 
exactly, who is holding the security at the time of payment of interest or 
dividend, it attaches to ^ the security, a sheet of coupons, each be’aring the 
number of the security* to which it relates, and the period to which the 
interest or dividend, represented by the coupon, pertains. Sometimes the- 
sheet of coupofis is not attached to the security, whether bond or debenture. * 
Thesj coupons are cut off when due, and presented for payment to the 
issuing company, •or government, or its bankers. When dates of payment 
are not fixed, as is usually the*casc with the ordinary shares of mining or 
other trading corporations, they are ahnounced in the press. In presenting 
coupons fcir payment, it is customary to complete a listing fonn and to leave 
the coupons at thg paying office fgr three or four days for examination, after 
which period the amount djje, less income tax, is paid. Bearer securities, 

without coupons, arc not considered as good delivery on the London Stock’ 

■ • 
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PZxchange, and the coupons should not, t^nercforc, bo detached from the 
bond, debentm os, or shares. When the last coupon -is detached, the part of 
tlio shoot, which still remains, is known as tlic Mo/i, and which is utilized for 
, gt'iring a fresli sheet of coupons from tlie body issuing the debenture. . Coupon 
shoots do not, soijietimos, cany a in wliich case, the holder of the, security 
lias to write to the company fof a fresh slieet of coupons. r 

In the case of bonds or defeontures of comjmifies, not paying dividends 
or interest at hxed dates, the banker, when entrusted with the collection of 
the relative coupons, has to keep his eye on the advertisement columns of 
newspapers, in order lliat he may pro\n])tly present them for collection upon 
announcement of dates for the payment of tlu' dividend. It is usual for 
bankers entrusted with the collection of coupon^ to enter their full particulars 
in a coupon book, and where given, the respective date?* of their payments in 
a diary. As the English law recognizes that couj)ons can be effectively crossed, 
it may be reasonably prcMimed that their crossing is likely to I)e upheld by the 
Indian courts also. , 

'Die collecting banker should not, as a. ruh'. credit his customer with 
tlie value bf a coupoi\, particularly (.>f one ]>ayable in a foreign currency, until 
he receives advice of the net amount realize^l, foi* the simple reason that it 
cannot be reatlily calculated, not only on ai'coiint of differences, in income-tax 
deductions, but also because of the lliictuations^in the rates of exchange. 
When a coupon is payable more than one country, the customer has to 
give instructions as to whether he wishes jiiv, banker to collect the amount or 
sell the coupon as a bil*l of exhange payable in thepther country. 

^n the event of the lo.ss of a coupon, *tlu; bank(‘r colh'cting it, should 
infonn the paying banker .•so tli^it the lattorjnay be ])ut on iiuiuiry as to the 
title of the person pn renting it, and thus stop payment being made to a 
wrong person. In case the jxiyigg bankaa* is iinabh* to fix the i)erson entitled 
to receive payment, he may institute an inter] >I(‘ader .suit, to enahh; the court 
to decide, as to who is the i>ariy lawfully entitled to recetto the money. 

Po:?TAL^ OKDF.RS — A postal ordor is an order of the postal department of 
a country autlioiizing the payment of tlie amount stated on itr face at any 

office of tlie country or finy, other country wi^h wliich then' is an arrange- 
ment for the same. •TIi(‘se oixlers are issued for facilitating the remit lance of 
.small amounis from one p^uty to anoth(*i* in the s,iTne couVitry of' sometimes 
tliey are Use<l for transferring small sums of money from one count ly to another 
at a small cost. The purclu^ser of such an order. is leeommemled to fill in the 
name of the payee as well as the n.niie of the post otfice where tlie payment of 
the order is desired to be made but this is not compiilsoiy. He may cross tlie 
postal order, in which case tli(; payment will be inad(‘ only through a liank 
which signs on beJialf of the ];ayee. The banker should ordinarily get his 
customer's signature on the postal order so as to avoid coinjilications in case 
• his customer’s title to the postal order is defective. Unlike •Juigland where 
protectirm has been given to the banker collecting such orders, by section 25 
of the Po.st Office Act, J908 (8 Edw. 7, c. 48) bankers in India«arc, in onr opinion, 
at a disadvantage in this respect. * * 

COILECTION OF DIVIDEND AND *INTEUEST WARRANTS — A dividend OI 
interc.st warrant is an order, issued by a joint stock company dLnd drawn on 
its bankers for payment of the specified suiw of mon6y to tke registered holder 
, of one or more of its sliarcs or debentures. i\ccording to the Indian usage, 
such warrants are treated jhst like cheques,* when* they are drawn in con- 
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formity to the legal definition of a cheque. When issued in receipt forms, 
or when they, arc drawn upon' a party other than a banker, they are, 
liable to a stamp duty of one anna, for sums exceeding Rs. 20. When 
a dividend warrant is made payable to several persons, the signature of 
one of th^m is generally accepted as sufficient ; but, in the case of an . 
interest Warrant, the signatures of all ^re necessary. A bank^ir, as a rule, takes 
the saific pfecautions in the collection and payment of these warrants, as 
iij the case of cheques. WJien a dividend or jnterest warrant provides a special 
place for signature, the holder of tlie relative share or debenture must sign in 
that plac^ and in no other. When dividend or interest is paid direct to the 
banker, he has to discharge the warrant in the required martner. E\x'n when 
it is made ^myable^ to R. C. Dalai or bearer, it nevertlieless requires 
R. C. Dalafs discharge. Unless authorized by the company on whose behalf 
the pa^unent is maclc^*a per pyocAmition signature is not accepted. Section 97, 
clause 3 [d) of the Bills of Exchange iVet, 1838 (45 & 46 Viet. c. 61) 
authorizes the application of the pro\ isicgis of the. act relating to crossed 
cheques to warrants for the payment of dividends, consequently, then, such 
warrants, can be crossed* in i^Ingland. Althougji there fs, in India, no statu- 
tory provision made in the Negotiable Instruments •Act, 1881 corresponding 
to >he provision in the Bills of Exchange Act, 1882, fh respect of dividend 
warrants, courts in India, however, are likely to extend the privilege of 
negotiability io instruments like dividemd w^arnints wliich arc negotiable by 
tlic custom or usage of tlu? trade, 'fhus in a Calcutta case [Anglo India Jute 
Mills Co, V. Oniodc Midi 38, (!al. 127) th^ titW of a person holding pakka 
^ delivery orders of jute by indorsenient was luid to be ^\ilid. 'flie courts are 
likely to re(iuir<‘ that an instrument, to be deemed a negotiable instrument, 
should be drawn in tlie form of* a negotiable security* for a certain siwn ot 
money or rejire.senting a certain sum of money c\|id rendering it capable of 
being sued on by tlie hokler of if pro temporfm liiS own name, that is to say 
the title to which (‘onld ])ass, by the custom of.the trade, to the holder in due 
course by deli\*ery or by indorsement and tft'livxry, as the.case may be. As 
• under the National Webt Act, 1871) (33 tV 34 Viet., c. 71) the term '‘dividend" 
was u.scd in respect 4 )f interest on British Go\ eminent stock, such \varrants 
were cohered by the section referred to abovx, although interest warrants arc 
apparently outside this category unless they arc ia the form of a cheque. 

SALAKinS, PI'XSIOXS ASt KRNTS — In moaom times §ome customers, suclf 
as gover^inicnt ofiicms, authorize • their bankers^ to draw their salaries or 
pensibns on their retirement. Yhis is done by the officer in question making 
his salary, or pension bill payable to his banker, so as to enable the Accountant 
General of the administration concerned to issue the cheque in respect of 
the salary, or pension, in the name of the banker. It is a convenient 
arrangement, particuhnly if the officer happens to be away from 'his head- 
quarters, either on toui* or on leave. The banker is expected to use due 
diligence in the discharge of his duty. Bankers generally do not undertake 
the collection of rents, unless they are to be collected from lirst class parties, 
involving no special trouble. 

fn the absen 4 :c of any special instructions, the banker is presumed, in 
case of emergency, to have autfiority to exercise his judgment in protecting 
his principal from loss and to do all suclf acts, on the latter’s behalf, in the sanie 
manner aspacnan of ordinary prudence would do in his own case, under simi- 
lar circumstances, (section 189 o{ the Indian Contract Act, 1872). Thua, 
for example, when some coupons are lost, the collecting banker, in exercise o£ 



310 


BANKING LAW AND PRACTICE IN INDIA 


this statutory- aiitliority conferred on an agent, should without waiting for 
the customer's instnictions in this behalf acl as in a case of emergency, and 
iinmcdialch' a]^prisc the paying banker of their loss. Later on, he may ask 
the cTisltuiier himself to take steps against the thief, or any other person, 

• liable to account for the payment made thereon. The use of his discretion 
will be judged, i¥ot merely from the rosiilt of his action, but also from the 
intention at tlie back of it. l«f the banker has acted in good faith and with- 
out negligence, he cannot be lieicUiable for any loss resulting to his customer. 
It is desirable, howe\ er, that the banker should obtain the customer's ratifica- 
tion as early as jH)>siblc. ^ r 

Purchase and sale of stocks and shares — In buying and selling 
stocJvS and shares on b(‘half of his customer, the bankcc's position is that of 
a special agent of the former. Consetiuently, hp is bound to act in strict 
confonnity with the customer's instructions and must follow the usual course 
of business essential for these operations. In other words, he should take 
every jiossible care in tlfo discharge of his duties in this capacity and should 
do his best to protec;^ liis customer’s interest, lie should, for instance, act 
with promptitude in placing 'the order with the broker when buying and 
fonvarding to or holOing for his customer the necessary documents of ^itlc, 
or in receiving and placing to the credit of his account the sale proceeds. 
He should also make sure that he receives hr gives delivery of the proper 
securities and that he pays or receives on behalf gf his customer, tlic conect 
amount in respect of eac^i such transaction. While taking delivery ,of 
securities on behalf of his customer, the banker should satisfy himself that 
the transfer deeds and the relative securities are in order, lie will be liable * 
to make good any loss arisvig from his negligluice in connection with such 
a transaction (Miuichubhai v. lod, 20 Pom. 633). 

Iniiiks i)i India lud ^nicnibirs of Ike Stock Exchange. In most of tlie 
western countries, e.g., (ierinan^', Prance, Holland, Ital}', etc., every important 
bank is a member of the local ?!tock exchange and tlius not only promptly 
carries out \ts customer’s orders for llu^ purchase and bdio of stock exchange’ 
securities, but also keeps the market active. This is n^t the case in India, 
where the banker fonvards his customer’s instructions to a broke^r and if 
they vary from those given^ to the banker he is liable to the customer for 
jiny loss he suffers thereby as wftll as to the broket if the transaction does not 
happen to be authorized by the customer. Again, iPthe ^ankcr^accepts the 
broker’s checpie in payment for securities sold, he will be liable to his custo- 
mer should the chctpie be subsequently dishonoured, when the responsibility 
for the reimbursement of tlie customer will rest ‘with him. Such a difficulty, 
however, is not likely to arise when the broker and the customer have their 
accounts. with the same banker. 

Need for obtaining precise instructions. Bankers safeguard their interests 
by insisting on the customer giving precise instructions regarding the sale 
• or purchase of stocks and shares. A special form is used fbr tlxis purpose, 
on which the customer is required to give full particulars of the secqrities, 
the limits if any within which they are to be sold or purchased, and, in the 
case of registered securities, full details as* regards the name,* address and 
<fccupation of the person or persons in whose name or names they are regis- 
tered, when they are to be sold, or the name, address and occupation of the 
j)arty or parties in whose name or names Jhey are to be rc^gistered after they 
-have been purchased ; (see Appendix, A, Form Jlo. 42, post). 
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Authority to dehit Customers* Accounts. As a rule, banks require their 
customers to send with tliciu* orders for purchase, a duly signed authority 
allowing them to debit their respective accounts with the purchase moneys f 
failing which the customers’ cheques for the amounts must be obtained before 
the transfers are duly executed. All orders issued to the brokers are recorded 
and kiij)t handy for reference purposes in a special register of stock and share 
transactidhs. • 

Practice regarding • brokerage. The iffractice in western countries is 
that the banker makes liis profit on these transactions by dividing the 
comraisftion with tlie broker— .which fact is required to be clearly indicated 
on the broker’s contract note. Ah Indian banker, on the other hand, 
generally makes a. small charge in addition to the brokerage allowed to 
itock-lirokers. According to the practice of the members of the Bombay 
•^tock Exchange, li^ie brolccrage is sometimes included in the rate given in 
the contract of purchase or sale of stock exchange securities. The Indian 
[)racticc should be discouraged in the interests Cl the investing public. In 
order to enable the establishment of a practice whigh would cmjdiasizc the 
lega> position that a*brokcr is only the agent of a constituent, the Hori- 
zon Stock Exchange Inquiry Committee (1937) rccomijiendcd thaj: the issue of 
agency contracts, showing clearly the amount of brokerage charged, should 
be made compulsory. • 

Advice about investments. Jtntering into stock and share transactions, 
on behalf of the customer, must be distinguijihed from the making of invest- 
ments at banker's own discretion. As already stalled, the courts have so 
Tar held that the busiiK;ss of a hanker is not that of an adviser foi 
investments. It has, howevm', become for him a ^mimon practice# to give 
such advice when askinl for. According to Si^' John Paget, if it ,is usual 
for banks to share in the brokerage, theref appears to be no reason why they 
should not also undertake some part of, a share-lu'oker’s duty, namely, 
advising about investments and there foi(? it might reasonably bo ( onsidered 
incidental to thi? rclationshiil between a banker and his customer and 
conseciuently a i^irt of the banking business. As it has beer^ presumed 
throughout this volume that joint stock banks or their managors do act in 
good faith* the only risk a banker may incur; can arise from his negligence 
in giving proper adv'icch# Although the Ifank manager is generally nothin 
a position to i;dvise*on every one of the hundreds of securities quoted oh 
th« stock exchanges, he has ^it least at his disposal the assistance and know- 
ledge of the experienced brokers doing business on behalf of his bank. If 
he, however, takes it upon* himself to advise, he should do so only after having 
safeguarded himself and the bank, .by obtaining the fullest possible and the 
most reliable information but it is desirable not to commit cither himself or 
the bank by giving advice as to a purchase or a sale. 

Disclosure of customer s name to broker. When a banker disdoses the 
name of his*customcr to the broker and thus establishes privity of contract 
between them, it would seem that banker incurs no liability. However, 
if •the broker makes the purchase or sale on behalf of the banker and the 
name of 1;he customer is given merely to identify the transaction or to 
supply the information necessary for the preparation of the transfer, the baaiker 
is liable^tcgthe broker. 

Acting as, trustee, EXEfUTOR, administrator and attorney— The 
Trust Company was origiqs^y bom in America and though its principal func- 
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tion at its inception was the carrying out of trusts for individuals, estates, 
and corporations, it has since gradually exten'ded the sphere o^its activities 
'so as to embrace several other functions — namely the receiving of deposit 
payable on demand and subject to withdrawal by cheque or on notice, 
making advances against stock exchange or other securities, bjiying in^ 
commercial papcr,*etc., - all of which caii properly be spoken of as ivlating* 
to commercial banks. 

When the National and Stal'd banks in the United States saw trust* 
companies competing with them in their banking business, they also decicTcd 
to otter to their cv;^t(^mers the facilities provided by the trust colnpanies. 
The same necessity has forced itself on*banks in other countries, ,.and today, 
they readily undertake the duties of trustees, exccutonf, or administrators 
td estates. t)f late, some Indian joint stock banVs have^ also assumed these 
duties, either bv opLiiing separate trust or aflministratirtn departments, or 
by starling subsidiai v com]xinies wholly owned and managed by them. The 
Central b'xecutor ^ind rni<tee ('ompany Tdd. was started by the Central 
l^ank of IndUa T. td. moie than ten years ago and is .i'lrd to be doing good 
business. 

Ranks as tki — There is no gainsaying the fact that banks arc 

natnvallv titled for performing these ser\ ici's‘. Firsily, unlike individuals, 
banks, being cortmraie institutions Inivo c<mtiniions existence, and sctofidly, 
an indi\i(hud tin^tve tu' cxe<a^?or might not be able to span' the necessary 
time. flinJiv, tl'an* are iir;ny tem])i.itions besetting an iiidixidnal and one 
cannot kiv-vN w]ieth(*r,'‘in ilie face of theiti. ht' will follow the light p^^h 
and act hoiu sily. I-ouitliiV , the iimount of such*\\oik as banks get enables 
them to engage s]>ecialisis <jn their ^tati, to execute' coinmis.^ions recpiiring 
special knowledge and expefle'iicc* Thus, tlu^ various trusts in tlu'ir cliargtJ 
can be managed ni 'ie eincitiitly. than is the case when each tiiist is admi- 
nistered '=epaiatel\-. FifUily, hum management of tiaists, l>y bank.s, is 
economical, as the ‘nverh(‘ad cl irges are sjuead ovt'i* a puniber of trusts. 
Lastly by undertaking work of tliis nature banks increase tiieir utility to 
their enstt-mers. 

• 

As Section 50 of the ?ndian Trusts Act, 18S?, expressh' provides 
tlTat a tni'^Lee* has nu right to receix’c remuneration^ for tlie labour, skill, 
and loss of time involvi'd.in executing • trust, unh'ss expressly Allowed 
by the deed, or, unless lie re is an (‘X})ress contract to that effect Ivith 

the beneficiaries or th(' court , yiitered into at the fime of accepting the trust. 
Banks ought to see that pnjvision is made in sucli documents for the payment 
of their commission and other ( haiges. ‘ 

It should not be forg(dten that these services arc not free from risks, 
and it is, therefore, necessary for the banker to take certain precautions in 
ihe discharge of his duties as a trustee. 

Duties of a trustee. On his appointment as a tnistcc, the first thing the 
banker should do is to ascertain the full facts regarding tl^j proj)crty to be 
administered and to find out the encumbrances, if any, on the* same. He 
should be reluctant to give his consent* to be a Inistce, in case he finds that 
the major portion of the j^roperly consists of partly paid shares liable^ to heavy 
calls, unless the other property is of sufficient value to cnablq payment of calls, 
on the shares. 
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To take proper care of trust property. A trustee is required to deal 
with the trust property in thc#‘same way as a person of ordinary prudence 
would do with his own property. He should either do what he is required* 
to do by the trust instrument, or when it is not possible to do so he should 
act accoiiiing to the direction^ of the beneficiaries, who arc major, or as 
the coTftrt otherwise orders. In exorcising his discretion when permitted or 
when circiflmstanccs require, he must not only act honestly but must also use 
.as much diligence as a prudent man of biismcss would exercise in respect of 
his own alfairs. A trustee should see that the trust property is secure. He 
should r^)t allow the assets of tjic testator to remain outstanding on personal 
security, notwithstanding that the toetator had himself rtiade the loans. A 
tmstce should not oj-dinarily allow money to remain in the hands of a banker 
for more than one year after the testator's death and after his debts and 
other liabilities havt^been ]Jhid. A trustee is expected to call in his testator’s 
moneys within one year from the death of the testator. 

To provide for funeral expenses. A friistee mtist first of all pro\-idc foi 
funeral exixuises and ^or expenses to be incurred hM* taking out probate. 
NextVrtmes ])rovision for wages to servants 4or tlnee months before deatli. 
Thereafter provision should be* made for other debts cw^cording to priorities 
by lien or cfiargc' if any. Finally, provision may be made for legacies. 

To act in accordance with in^lritctions in the trust deed. While he 
shouhP avoid i)utting unnecessary obstacles in the way ot his ccstuis que 
trust, it is unwii>(‘ on a trustee’s part to incur a«iy risk which can be e.schcwed. 
He should act in accordance witli the temfk laid down in the trust instmment 
ai? any diveigenc e from, or infi ingeinenl of, the ]>ro\^sions contained in the 
trust deed, on his pait, is sure#to m.ike him ttablii for breach of tru^t and 
he may be rccpiirc'd to make good any loss yie beneficiary has ^thereby 
sustained, “unless the beneliciifl y has by fiHud imluced the trustee to commit 
the breach, or the beneficiary being comp^dent to contract, has himself^ 
without coercion or undue influence havi been brougjit to bear on him, 
concurred in the^« breach or Subsequently acquiescetl ihereiii with full 
kncjwledge of the facts of the case and of his right as against the trustee” 
(sectioii ^3 of tiTe Indian Trusts Act, 1882). Ihiless expressly autho- 
rized by tlte instrument of trust, a trustee njiist in\est in the authorized 
securities mentioned in ^<*c:tion 20 of the Indian 'J'rusts Act, 1882. Trust 
(.hicds v’hich confer is wider discretion to trustees ifs regards investment, 
generally *ment ion tlie securities* in which tlu^ are authorized to invest, 
but a bare power to invest at discretion will not usually entitle the trustee 
to go beyond the range of authorized securities. Even where the tiustee 
is given power to invest trust funds at his discretion, it does not neces- 
sarily follow that he has power to invest th< in in securities V^T^^nd the 
range of the trustee .variety. Such authority gives the trustee absolute 
discretion only in name. A trustee should never invest trust moneys 
in inadequate and hazardous securities. To make a trustee liable foi; 
breach of tioist, however, it has to be proved that he has been guilty 
of ^ome improper act, neglect or default ; for example a trustee cannot 
bo held re^onsiljlc if a brokej: or other person of sufficient standing and 
good repute, with whom the trust moneys or securities have been deposited 
in good faith, absconds, or if the securities depreciate ; but, he must in no 
case, mi:* ttust funds with any other moneys. If the administration of a 
trust comes into idisput^, courts are generally inclined to presume against the 
trustee. 
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To ask for courts order in doubtful cases. Courts are inclined to help 
only those trustees who act scrupulously andi-honestly in the administration 
of tnists but give no support to those who, however anxious they may 
aj^pOiir to be to assist tlic bcnclieiaries, act without any regard for the directions 
laiil down in the trust instrument. The best guiding principle for ■•a' banker 
is to eairy out stwctly the terms of the .trust, and in case of a real doubt 
as to the meaning of any ]M'()viv:.i(m of the trust deed get the (pieslion settled 
by making a petition to tlie pidicipal civil court cf original jurisdiction in 
the locality. I'lie trustee stating in good faith the facts in sucli a petition 
and acting upon llie oiunion, advice, or direction given by tlie cojirt shall 
be deemed so far as reganls his own cesponsibility, to have discharged liis 
duty as such trustee in the subject-matter of the application (The Indian 
Tnists Act, 1S82, s. S4). 

Liability of iruslec for conversion. It should noV be ignored that, 
according to law, a tnistcc of any property, whether for the use ov tlie 
benefit of a private person or for an^^ public or charitable purpose, is liable 
to be convicted of oifoiice and sentenced, if he is foimd guilty of converting 
or appropriating any part df the trust property to his own ' iise or 
benetit. ' , . . 

Banks as KXKcrTORs and administratoiis— The rights of executors and 
administrators arc i)ractically the same, except that the former must carry 
out the directions contained ^in the will of the deceased, whilst the latter, 
as there is usually no will, have no obligations other than those laid upon them 
by the law. There may be more than one executor of an estate, but a single 
administrator is genen^ly the„case. 

% 

ir/^e may be iippi^iiiicd exeentor or administrator? rnder the Indian 
Succession Act, 1925 a pn)bat(‘*(d a will cannot be granted to a person 
who is a minor or who h n[ unsound mind (section 22d). Similarly, 
letters of administration c.iiiikA l)e grant‘*d to any person who is a 
minor or who is of unM)Uud mind (seclidn 23b). Tlf;;s it is clear that 
only a minor or a iiei^on of unsound mind, is disctyalilied from being 
an executor' or an admiiii>>tr.itor. Vet it si'cms to have been doubted 
that a corporation was a|so discpaalilied from acting as bxccutor or 
administrator, i'liat doubt has^since been removed by the passing of the 
Indian Succession (Amendment) Act, 1931, section* 2 wjiereof made an 
addition to sections 223 and 23G of the original Act, referred to abowj, as 
follows 

N<.r tu any as^xj.Mtiofi of individuals unless it a company which satisfies 
the condi turns prescribed by rules to Jxj made by the Provincial Government 
in this behalf. 

The eilcct of the amendment clearly is to qualify those companies 
which come within the purview of the aforesaid words, to hold the offices 
,of executors or administrators. The conditions prescribed by^the Provincial 
Government in this behalf, are as follows : — 

(1) The company shall be either (a) a company registered under the 
Indian Companies Act, 1913 or (b) a company constituted under the law of 
the United Kingdom of Great Britain and North Ireland and having a place 
of business in British India. 

(2) The company shall be empowerediby its cbnstitution to undertake 
trust business. 
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(3) The company shall have a share capital for the time bcine 
•subscribed.of not less thari («) Rs. 10,00.000 in the case of a compauf 
registered under the Indian Companies Act, 1913 and (b) /lOOOO in the 
case of a company constituted under the Law of United Kingdom of Great 
•1?' Ireland of which at least one half shall be paid in cash 

1 he Provincial Government has ‘power to exempt an)^ company from the 
opctation of this last reiiuirenient. Itwilfbc seen from the nilcs set forth 
-1 incorporated under tho> Indian Companies Act, to become 

eligible to take up this business of executor or administrator, are required 
to hai*e much more subscribed capital than the coinpani(;s constituted under 
the lavvs of the United Kingdom.* 'Ihe reasons for such discrimination arc 
not quite obvious^ 


Duties of e^culors* and administrators. In disclunging their duties 
as executors or administrators, bankers have to adhere closely to the 
wiU in the former case, and to the terms of ndministration in the latter 
1 hey are required, to issue notices in .some of t^e leading dailies of the 
locality , calling upon creditors and others having claims against the 
deceased, to send in their daiins and prove thd same on or before a fixed 
■tlatc. The hotice will usually dccRire, that, on the expiry of the iixed 
time, the assets of the deceased will be distributed only among the claimants 
whose claims have been satisfactorily proved, and that the executors will 
not be liable to any person who fails to give proper notice and proof in sun- 
port of Ills claim, before the distribution* of the assets. Although this 
^nethod appears to absolve thi!.c.\ecutors com])letely, yet it docs not anneir 
to prejudice the right of a cieditor to follov^ the assets in the hands of anv 
person who has received iHo same. If a banker pa>'s a legacy of his 
own accord, he cannot comucl the Icgatjje tocefiind the money ih order to 
pay the other legatees, but he can do .so if he has paid it under letral 
compulsion. If after payment of legafiv*.s, some debts remain unnaid of 
wluch the executor had uo. notice at the time ofjiayment, and he is 
afterwards obliged to discharge them, lie is entitled to call mioii the legatees 
lor proportionates refund. ^ ^ 


Paymicnt or couuT-FKii.s— The banker .undertaking the duties of an 
executor or an adininiMttalor, has to tak»» scrujuilouj care in the payment of 
cour^f(^ps. Il,as a*tesult of o\,er- valuation of tlie estate, he has iiaid hiirhcr 
fees than were actually diiP, he can apiily for refuml only under certain 
conditions. For example, if on applying foi the probate of a will or letters 
of administration, he has estimated the prdperty of the deceased to be of 
greater value than it afterwards ixoves to be and has consequently paid an 
cxcssivc court-fee thereon, he can, within six months after the ascertainment 
of the true value of the property, apiily for a refund of excess fee to the chief 
controlling revenue authority for the local area in which the probate or the 
letters of administration, has been granted. He will be expected to produce 
the probate or the letters of administration in question before the ^id au 
thority in addition to an inventory and valuation of the property * of the 
deceasedf verified by an affidavit or affiimatioii. The said authority wiU have 
no objection to refund the excess paid if it is satisfied that the fee paid on 
the probate, or on the letters of administration, was in excess of that 
required Ijy^ law. Similarly, if the court-fee paid is less tlian that is 
actually due, •the executor of the administrator will be subject to some 
penalties, if the default -is due to fraud or .failure on his part to ascertain 
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the exact ^ aluc of tlic estate. By section I9G of tlie Court-fees Act, 1870' 
it is provideti : — > 

Wliore too low a court-fce has been paid on any probate or letters p£ 
iuirninistration in consequence of any mistake, or of its not being known at the 
time that some particular part of the estate belonged to the ilcceascd; if any 
executor or admtmstiattir acting under sio'h probate or letters does not, within 
SIX months. . .after the discov'ry of the mistake or of any elfcets nat known 
at the time to lia\e bt'longcd to the deceased, apply to the said Authority 
Ithf Chitf CoiitioUini: Rcvciiite Aulhonty for the local arca'\ and pay what is 
wanting \o make up the court-fee which ought to have been paid at Jirst on sucli 
pioKite «»r letters, lie shall forgeit the sum of one thousand rupees and also a/urthcr 
sum at the rate ot'*rcii rupees per cent, on tlic amount of the sum wanting to make 
ii}» the pioper court-fce. 

Hankfk as atT(M^\ 1'Y — As a constitiittHl attoncy oMiis customer, tlic 
banker's positu>n i- '-.Her tlian tliat of llu' i'Xccutur or ilic aclministratcr. 
The object of a j^dwor-of-altorney io a banker is to authoiize 

Iiim to leaive uds. inteit'st on seruntii's, ludonging to his ('iistomer and 

to givt‘ \.ilul lil^eJMlge :heri‘for. it may also iinpowc'-” the bunker to si£;ii 
transfer f(*Iln'^. i t<' . in nspeet of sales and jmrehast'S of stock excluingc 
si'Curities. made l-y liini on behalf of Vis (aistcsTiier. 'I'hus, the customer is 
saved tlie tioiible of sii;ning dividend and interesM\arrants, as well as transfer 
forms. ’ri:e l*ankri in<iki‘> a eliaige in re.^pecl of tlie ser\ ices llius rendered 
by him {o hi-. i u>tomei . 

t 

i/'u.i if Iniiikcr'ii ucis d.nic in pitysiiuncc of pou'cr-of-nltorncv. 
The jnoNisiMjw in the •po\N er-of-alt<unev Are eart'fnJly wordi'd and llitv 
banker’'- duty taKi- witli actmtf m accordance \^ith them. All ads done 
by him Tn Mich p.icity >lLall be as elleclual as if they had been done by 
the cuslotTier hiin^* U'. gen?ial ]ii>wer-of-atlorney is not restricted by tlie 
mention of sjxcitic act^. Section 'A of the INnvers-of- Attorney Act, 1882, 
aflords the followim^ yrotedion to‘’a:i attorney: — 

Any p^N»n making fir tloing any payment or act in good faith in pursuance 
of a f|^)<»\\cr'< f-attorn< y, Miall not be liable lu rcspn. t of the payment f)r act by 
rea^ai tlia>, bi lore tin p.iyment ur act, the donor of tlie j^ower had died or 
become lunatic, or unsound mind, or bankrupt, or insolvent, or had rev'oked the 
po\\«.r, if the fatt of death, lunacy^ iinsoiindm ss of nqud, bankruptcy, in.solvency, 
t»r rL\ocation uas ufg, at the time of the payiiK'iit or act known to the person 
making oi ilomg tlie ^ame lint this sectum j^uill not afleci any fight against the 
payee ot aiu pii'.oii luicifst^d in any money fluid :and that person shall have 
the like reiiitfiy agaiii'ii uu- payee as he Wfiiild have had against the payer if tlic 
payinciil had nut Ik eii made him. 

BANKS) AS eoKUrsi'dXDLM.S OF OTifiCR BANKS AND OTHER KINDS OF 
FINANCIAL cbRP(.)KATio.\'s- -Although these services are generally rendered 
gr^itis, their value is not nt'gligible. Especially it is Ihb travelling ciistoincr 
who can 'well understand tlieir w^orth. From the moment he sets his foot 
oif foreign stjil he iCcdizes that, even when alone in a strange land, he still 
has one valuable friend always ready to help him, namely, the local agent or 
correspondent ot his bank at home. 

Other agenc y sermces — As representatives of their customers, some 
banks carry on correspondence with income-tax authorities. They obtain 
passports, traveUcb^' tickets and secure passages for their customers; they 
redirect their letters, and in fact, do all thcy^:an to increase 'their usefulness, 
to .their customers. ^ « 
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^i8ce11ai|ieou8 ‘Services. 

We shall now deal with the miscellaneous subsidiary services rendered 
■by modem banks, i.e., services in the performance of which the banker's 
position is not that of an agent for his customer. The chief among these 

are • • 

•" ® 

(1) Receiving of deeds, securities and other valuables for safe 
custody ; * 

^(2) Dealing in foreign exchanges ; 

(3) Issuing of letters of crecht, circular notes, traveller’s cheques, etc.; 

(4) Serving as referee as to the financial standing, business reputation 
and respectability of their customers ; 

(5) UnderVriting of loans raised by Governments, public bodies and 

trading corporations. ^ ^ 

Safe Custodv^ or cXtstomer’s v'ALUABLES-^Rcceiving of valuables 
such 'as negotiable securities, jewellery, ilioxcs of plate, and documents 
of title to iiroperty, is not a recent addition to* a^ bank’s functions. Even 
fhe early goldsmiths in the City of London were familiar witfi this kind of 
business, and in fact, modefn banking is but an ol’tspriiig of this early safe 
custody business, from^whicli it has originated. Even in ancient India, the 
money-lender was the only reliable agency for the sale deposit of cash, 
jewellery and otluT valuables. Being ei|uipped with safes and strong rooms 
^or the purposes of its business,* the modern bank is naturally a very .safe 
and convenient dc]x)sit()i-y of ^•aluables, as, it is sj.ifi'guarded against theft 
and fire (for application for safe custody of articles, see Appendix Eorni 
No. 43, post). 

Forms of safe custody deposits. The, articles lodged for safe custody 
are either locked up in a s«ifo-deposit*lo(:ker lented, by llie customer in 
the safe deposit •fault, or put* in a box or in an envelope .scaled with* the 
customer’s recoguizalile seal to be kc]H by the bank for safe custody. The 
oulsifle of the lockc^r, en\'elope, jiacket or box left for safe custody bears, in 
bold letters, the name of the depositing customer. Generally in such cases, 
the banker is left witlwful any precise information ai>out the content'* of 
the Iwclj^er, or. the box, if the .hex’* is ke]it Iiy the*depositor. The ca.se is 
chTferent when a customer*leaves for safe cTistody some bearer .securities, 
iJ.g., bonds, with instructions to cut off the coupons and piesent them for 
payment on their due dat’es. • 

Receipt for safe custody. As a rule, the customer is required to sign 
the counterfoil of a .special form of receipt, which is cut oil' from the safe 
custody recei])t book and handed over to the customer in acknowledgment 
of the articles received by the banker for safe custody ; .see Appendix A, 
Form No. ^4, post. The icceipt generally contains a pro\'ision,- makilig 
it^ obligatory on the customer to surrender it in person, gi\'ing the banker 
a due discharg« at the time of taking delivery of the articles deposited for 
safe custody. If, however, the customer is unable to attend personally 
he is required to sign an order on* the back of the receipt, instructing the 
banker •to* deli v'er the relative articles to the bearer of the receipt. The 
genuineness of jthe signature og the receipt surrendered by the customer or 
his agent, can be veriQqd by comparing it with tha signature •on the 
•counterfoil. 
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Rt\S!tstcr of Siifr cusfoJy srcuritics, Wlicfc the banker; is informed 
alx)ut tlie ('onh'iKs of the box or packet deposited, or, where the articles 
a/e simply Iiamlod over to the bank to be kept in safe custody, the parti- 
culars are entered as follows in the rofjistcr of securities for safe custody : — 

^r. K. SHROFF, Ksqijikf:. Har-at-Law. 

^ 20, Hornby Road, Bombay.^ . 


Dati*. 

rnitials of 
tho ic- 
« i'i\ iniz 
t ] , . 

1 ' 
1 

1 N’i^minal amount 

1 or rnK Skoi-rity 

1 

Drscri]Hion. 

JO'S 

C o 

3 ^ '9, 

Mow 

disposed 

of 

Ir’tials of 
the Sur- 
rendering 
olhcer. 

12 -;l— I92S 

S. K. U. 

J. X. A. i 

Rs. 4,000 

5‘\'. War 

79 

•* 

f 

I^c turned 
7th May | 
1933. 
Receipt 
No. 30. 

S. K. H. 
J. N. A. 

6— (^192S 

s. K ir. 

J N. A. 

« 1 
1 

1 

1 

Rs. 3,000. 

( 

4 

1 .30 Indo- 

1 Hiirni.T 

TVtrolcuin 
Prrfcrcricc 
Shnrii 
(Vrtii'icato 
Xrt. rnoVa 

79 




Register of hoxc^ in safe c^.^lody. Siniilaily, a rof^ister of boxes may 
be maintained, in whicli particulars of all Ipekcul boxes receivtjd for safe 
custody, together with their o\\aiers* names, may, be entered. The outer 
dcscriptiijn of each box, with its distinctive number, should also be noted 
^ in the register. As banks cannot afford to handle and assume respon- 
’sibility for ^’ahlable^, of the Mature and value of which they have no idea 
nor any adequate means of deternuning the same, it is in their interests 
to commit the depositor in advance, as to the nature and value of the con- 
tenti?, and the terms on which they arc to be handled. 'The bank cannot 
merely rely upon the records and statements of the depositor or his agents 
who may themselves afterwards be parties to false and fraudulent claims 
against the bank. Where the l^ey of the locker allotted to the customer in 
the ^bank’s vault is kept by him, the banker .should/* besides protecting the 
contents of the locker ai^inst destniction and unlawful interference by third 
persons, conduct and operate* his safe custody* business in such manrer 
as will perclude the box-renter from attributing to him the responsibility 
for losses or disappearances, rcfeulting from his owft carelessness or that of 
his deputies. 

Baftker as f^ratuitous bailee. In accepting articles for safe custody the 
banker s position is that of a bailee, i.e., a person to whom goods arc deli- 
vered in -trust under a contract, and who is responsible for the custody 
. and safe, return of the articles deposited, according to the tenns of the 
bailment. The modern English law, on the subject of liability of a 
gratuitous bailee in respect of the goods bailed to him, is thus enunciated 
in the under-mentioned case : ** That he is bound to take the saniC care of 

the property entrusted to him as a rcasorvibly pnidcnt and careful man may 
fairfv be expected to take of his own property of the like de.scriptiop” {Giblier 
V. McMulltr (1869), L.R. 2 P.C. 317 (339)). It has been further held 
that* a gratuitous bailee is bound in respect of the goods bailbcl, to use such 
skill as he. really, pdsse.sses (IVilgon v. Brett (1843)»,*11 M. & W. 113 (115) ). 









SUBSIDIARY SERVICES 


319 


Banker as bailee for reward- The standard of care required of a bailee 
for reward dOes not appear trf be any higher, except in respect of common, 
carriers and inn-keepers (Searle v. Lakebick (1874), L.R. 9. Q.B. 122). The law 
in I^ritish India expressly does away with the distinction between the liability 
•of a gfatliitous bailee and that of a bailee for reward. Section 151 of thfe 
.Indian Contract Act, 1872 demands* a uniform standard of care, namely, ‘'as 
much care of the goods bailed to him as a mhn of ordinary pnidencc would, 
Under similar circumstances, take of his own goods of the same bulk, quality 
and value as the goods bailed” in all cases of bailment. Section 152 
of the safne Act exempts a bailee from liability in respect of Jo.ss, destniction, or 
deterioratioTj of the goods bailed, whefi he has taken the amount of care pres- 
cribed by section 151, and when no special contract exists between him and 
th(^ bailor to make his liabi^ty absolute, that is, unaffected by any amount of 
care. Though the liability of a bailee can thus be enhanced by a special 
contract, there is difference of judicial opinion on the question, whether it can 
either be reduced below the standard laid dowm by .section 151 , or be completely 
negatived, by a special contract. While, according tv Sankaran Nair, J., in 
Sheikh ^ahomad v. The British Indian Stcihn Navigation Co., Ltd. (1908) 
32^Mad. 95, at^ p. 120, a bailee may by special contract undertake a greater 
liability, he cannot by such means reduce the liability imposed by this section, 
it was held in a Calcutta cast {Jellicoe v. British India Steam Co., 10 Cal. 
489), that it is open to, the parties, by express contract, to restrict this 
liability even to the extent of wholly relieving^hc bailee from it. According 
to the English law a bailee for reward must show that degree of care which 
w’ftuld ordinarily be oxi)ected of h pc^rson in that particular line of business 
or profession. 41ie care which is ordinarily expected ^f a banker is certainly 
a high one, c.g., the provision of an adequate strong room, taking bf pre- 
cautions to prevent thefts and frauds and carc^in the engagement* of staff 
so as to ensure as far as possible that the bank employees are honest. The 
distinction between a bailee for a reward a*hd a gratuitous bailee loses its 
importance if it cai^ be proved, as no doubt it can be done, that a banker im- 
pliedly undertakes*this service and is therefore a bailee for reward. 

BmiUcrs liahifity for negligence. Negligence, as we have, already seen 
in an earlier part of this work, is an omissipn to do something which a* 
reasonable man, guided Jiy the ordinary (Ponsiderations which regulate tlje 
conduejt of human afleirs, would do, or is the doing df something which a 
rcast)nabl? person, similarly circi^mstance, woirid not do. It may arise in 
many forms. Just as a doctor professing him.self to be specially qualified 
in the art of healing others, can be held liable for negligence if he fails to 
show adequate skill or knowledge when attending on a patient, similarly, a 
banker who is a professional caretaker of his customer's valual^les will be 
liable to him for any loss resulting from his negligence in safeguarding the 
articles. 

A bankcii will render himself liable if the safe deposit vault is not. strong 
cnoiigli and loss occurs from burglary, larceny or theft. Similarly, for loss 
arismg from some mistake on his part, as for instance, when the entrance 
to the vauit is^eft unlocked,* or the arrangement for the guarding of it is 
unsatisfactory, or access to the vault is allowed to all and sundry. If ^hc 
situation of^ the vault is unsafe or is exposed to danger from fire from a 
neighbouring chemical laboratory, workshop or a store of explosives or 
ammunitions, tfuf banker will became liable for failure to take due precautions 
against such accidents. ^ It iMa^ be mentioned, |ilso, that wlfen a banker holds 
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for safe custodv. such bonds as are periodically drawn for payment and which 
, he lias undertaken to collect, he will be answerable for any loss arising, should 
* he fail to present them ior collection at the right time. He will incur no 
ILihility if they have been placed in a scaled envelope or in a safe deposit 
locker, the key of which is with the depositor and in respect of which thd 
banker gave no undertaking to collect. In any case, the banker W'll be liable 
inily when loss results from negligence on Jiis part,^ Ho cannot, ordinarily, 
be held responsible for any loss' or damage occurring to goods left with 
him for safe custody on account of their deterioration due to lon^ storage. 
W'hen a bank employee who has access to v\ahiable documents deposited 
for safe custody steals them the bank will be held liable for loss. Where 
an agent or a representative of the customer is asked vo be allowed access 
to the vault occasionally to examine or take outisome of the valuables, the 
banker should accompany Iiim to sec that he does not act beyond the customer's 
authority. 

Linbility for conversion. Conversion is an unaiitliorized act of dealing 
witli gootls and chattels which are the property of an dlicr person. In other 
word<;, it is the performance ol an unauthorised act which deprives another 
of his property wlietluv temporarily cy* permanently. A banker who without 
authority, delivers to some third person, goods placed with him for safe 
custody, can be sued for conx'ersion unless he can successfully raise an 
estoj^pel against rlie customer. (\)nsc(tuently, before handing over valuables 
to a thini party, tlie banker should satisfy himself that the ])crson is duly 
authorized by the customer to receive them. He can verify the genuineness 
of the customer’s sigiTature by comparing it \vith his specimen signature 
on tli^ coiinterhal of the rei'i*i])t, issued to kim at the time of the deposit. 
\Mien he lias some gnnmd for suspecting tlu* geiiuinem'ss of the order 
denian<flng d(‘li\'( rv ol the *irticl^s, he should witiihold their delivery for a 
reason, ible perital, in order to inake the necessary eiirpiiries. 1 he d.anger cif 
ti wrong deliwrv fan, however,'* ]>c C)bvialed, if the banker insists upon 
sending llie arli<'les through a member of the bank staO to the customer’s 
own residence or place of business. In case the property deposited turns 
out to be steden tJie banker may safely dtdiver it to the true owiku', even 
without the customers autlyrity, after, of course, fully satisfying himself 
a^s to the tliird party’s title llu^^eto. Difficulties may arise on the deatli, 
lunacy or bankniptcy*of tlie depositor and more so when tlie customer was 
one of the joint (lepositors. • • 

Gtncrnl precautions. The banker must conduct and operate his safe 
deposit busiiu'.>s in such a •manner as wall preclude his depositors from 
attributing to liim the responsibility for*any loss or damage to their de]>osits 
Care must-be taken to avoid negligence or absent-mindedness on his own 
part as well as on the part of his agents or deputies. He should conseciuently 
lake all such precautions as are necessary to protect the deposits against 
destruction, deteriorati»m or unauthorized interference by oiPsido persons. 
Such measures arc calculated to help the banker in avoiding liability for 
damages, which he may otherwise be required to pay. Tiio following are 
some of the general precautions which a barjker may do well tu adopt in 
his^safe custody business : — 

To ask for a deiLayation of the contents. The first important pre- 
caution a banker should take when he Receives articles f<?r safe custody 
is to* a.sk the customer to declare the contents of the box pr envelop 
together with' their approximate value. Sui::fi an inventory acts as a 
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check upon a customer against his alleging any loss of articles not shown 
in the inventory. This will prej^ent him from exaggerating, in case of loss, 
the value of the articles 'lost. Ordinarily, any loss in the contents of a box 
or parcel deposited with a banker, may be attributed to the persons who 
handled 'tUem, or who were given access to the same deposit vault of the • 
Ifank. >f it can be proved, however, that in the discharge of certain 
services* th& bank employee had access to 4;he articles in safe custody, 
or could handle them :ii any manner, any time, during the period 
of their deposit, the loss may then plausibly be attributed to the bank. 
In this cgse, if the bank remained iininfonncd of the description, quantity 
and value of the things originally deposited, it will find it difficult to 
disprove the * error or the falsity of the claim. The bank may, and pre- 
sumably will, claim *that under its careful watch and arrangement for 
preventing access to. its v^tults and under its rigid rules and system of 
management, none of its employees had ever had any access to, or were 
(.ver associated in the handling of safe cu.stody arUcles; all the same, the 
bank will find it hard to repel any false claim, if it preferred to remain 
uninformed of the consents and value of itsgsafe custody deposits. If, on 
the other hand, the bank is possessed of such knowledge by means of an 
invcrtitory regularly kept in the course of the business, ^t would become easy 
for it to refute all false claims. • 

I'o , have exclusirc possession. Preferably the banker should try to 
have the exclusive possession and custody of the property left with him 
foV safe custody, and also the sole right of a^cess^ to it during the period of its 
deposit with him, like an ordinary custodian, warehouse-man or a bailee. 
If the depositor is vested with the right of acce.'js to the custody, possession 
and control of valuables left in \he banker’s vault, the banker should avoid 
rendering those services which in^v^olve his haijdling»them ; but should h« agree 
to do so, it is absolutely essential that he should take scrupulous care in safe- 
guarding the valuables. Especially, when tlje •customer deputes an agent for 
the purpose of removing specific i\rticles from the box, the* banker should se^ 
that the agent doe? not take away things other than those •particularly 
authorized , by the customer. # 

To ask ,for complete instructions for despatch of safe custody articles. 
When a banker decides to accede to the request bf a customer who changes 
his residence from the gtyVhe^c he has rented a safe doposit locker in which* 
he has plactd valuables, or dep 9 sited his box for .safe custody and who with- 
out attending the bank in person, asks the banker to send the contents of 
his locker or the box to his new residence, the banker should insist on the 
customer giving in writing a detailed list and value of the properties in the 
box if the customer has not already done so together with complete instruc- 
tions as to the manner in which they arc to be sent and the amount for which 
they arc to be insured dilring transit. On receipt of the customer's necessary 
declaration and information, the banker may open the box, make an inventory 
of the contentsf pack them carefully, all in the presence of a witness if possi- 
ble, and send the package in accordance with the customer's instructions. A 
mere Verbal mcsss^c or communication on the telephone from the customer 
will not suffide and in no case should a banker offer to handle and assume 
even temporary custody of valuables, the amount and description of which 
lie has no Jcnpwledge. 

In addition ^o the general pjrecautions stated above, a banker has to 
take certain, other measures to avoid any risks that may arise when he is 
^dealing with certain speciiil t^es of customers. 

21 
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Care in cast of joint deposits. When the articles are deposited by two^ 
or more persons jointly, the banker should feet the specimen of the signature 
of each of them on the counterfoil of the safe deposit receipt. Some bankers 
have a special form for the purpose, requiring the persons, to whom access is. 
authorized, to append specimens of their signatures; these personc nlay be the 
representatives of those whose rights of access may, either jointly oi* severally 
be dependent on the joint rental contract which the bank is obligated, at its 
peril, to carry out explicitly. 'Upon proper proof of the death of one or more 
of the joint renters, the bank will incur no liability in delivering the valuables 
to the sim’ivor or survivors, if it has no nqtice that the parties held them as 
trustees (Appendix A, Form No. post). 

The articles deposited by trustees are under their joint control. 
Consequently, the banker will act upon instruct^ions signed by all the trustees. 
In Mendes v. f^iedalla (1862), 2 J. & H. 259, where* one of three trustees, 
having the key of the box, containing bearer securities lodged with the 
bank for safe custody in* the name* of all the three trustees, had been authorized 
by his co-trustees to..cut off the coupons half-yearly, in order to present them 
for payment, remo\'cd certain other articles from the box, it was hdld that, as 
the box \vas kept with the banker in trust for all the three trustees, they 
ought not to have parted with it, or allowed more than the coupons to be 
taken out, without the authority of all tne three trustees.*' The banker 
should take particular care to obtain the authority of all the trustees before 
he parts \\ith, or disposes of in any way, the property deposited with him.^ 

Delivery on death of depositor. In c^se of the death of the party depo- 
siting the valuables, *thc banker may deliver tl^em to the personal represeu- 
tatiyes of the deceabtd on their producing probate or letters of administration, 
and obtain receipt from Ijiem. But when the will along with other valuables 
or documents, liappeiit, to be irP the box lodged for safe custody, the banker 
may open it in the presence oj a near relative of the deceased and hand over 
the will only to Ijie executors, Against their receipt. The remaining contents 
‘of the box ^slioukl not be delivered to thent, pending prevduction of the probate 
or the letter", of administration. 

Denlih^s with afjents and representatives. Lastly, the banker should be 
careful \yhile dealing with 5*.gents, officials and representatives of companies, 
corporations, partnerships, and organizations of Other kinds who purport to 
act as constituted attornei^^s. The banker must satisfy himself t^^at their acts 
are within the proper scope of the authority, granted to them by their res- 
pcctiv’e powers of attorney. 

Foreign exchange business— As a rule, Indian joint stock banks have 
not been doing this business on a large scale. Of late, however, some of them 
have begun to take an active interest in foreign exchanges ; the Central Bank 
of India, for example, had started a subsidiary banking comi)any, tlic Central 
Exchange Bank of India I-td., with its head office in London. In view of the 
old -and important connections which the already established 'Jixchange banks 
working in this country have, no doubt, it was found an uphill task for this 
new Indian enterprise to get its due share of business in the financing of the 
foreign trade of this country and consequently the new bank went 
^ut of existence after a short life. It is understood that the recently 
started bank, the United Commercial Bank Ltd., is devo.ting particular 
attention to this class of business and upder the. able gpi/lance of Mr. B. T. 
Thakur, its General Manager, is likely to acquire some share in the foreign 
bill business of this country. ** 
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We have already dealt with the position of the banker in relation to the 
payment and rollection of both ihland and foreign bills. Although we should 
like to deal with the subject at greater length, it is regrettable that the space ' 
at our disposal does not permit us to enter into the details of this branch of 
business; cc even to enlarge upon it. 

ISSUINfnr OF LETTERS OF CREDlf, CIRCULAR NOTES, BANKER'S DRAFTS^ 
traveller's cheques, Efc. — ^To increase its. utility to its customers and to 
ehal>le them to benefit by its credit, the rhodem bank is always ready to 
issue letters of credit, circular notes, banker's drafts, traveller's cheques, etc.,, 
for the cdhvenience of its customers. ^ • 

Letters of credit. , A letter of credit is a document or order by a banker 
in one place, authorizing some other banker, acting as his agent or 
correspondent in ano/her place, to honour the drafts or cheques of a person 
named in the document, up to the amount stated in the letter and charge the 
total amount of the drafts so honoured or payments^ so made to the grantor of 
the letter of credit. The particulars of all the drafts or cheques, drawn 
by the •specified person against the credit, are required to be indorsed at the 
back of the letter of credit, so “ that it will be cas\* to find out how much 
of the credit allowed is utilized, and hoW much is outstanding. 

• 

Uses of letters of credit. To discuss the manifold forms of letters 
of credit and to enter upon all the uses to which they arc put is impossible 
wthin the compass of this volume. We will, *t here fore, content ourselves, 
by stating that international, cotpmercial* and social relations are Whelped 
^ considerably by the facilities .provided by letters of credit to merchants and 
travellers. For example, when <in importer ih India gets his banker to 
issue a letter of credit with the undertaking to accept bills drawn by a 
merchant, say in America, up ifo the amoifht oi* the letter, the American 
merchant can have no hesitation in shipping hjs goods or merchandise, as he 
has the assurance of the issuing banker that the bills drawn^ under the letter of 
• credit will be^duly honoured. Ujlon the strength of the letter of credit, then, 
the American mercljant ships the goods ordered, to the Indian importer 
and draws as per its terms, either sight or time bills upon the bajik fh India. 
The America'h exporter either discounts the bijls he thus draws or hands 
them over to his banker in •America for collection. The American banke^ 
dispatches the bills to his agerrt: in India for presentment for acceptance or 
payment, as the case may be. •Neither the Amerfcan exporter nor the Indian 
importer need keep funds tied up even temporarily, for which they might 
find better or more profitable use in the meantime. In the same manner, 
letters of credit facilitate foreign travel. by obviating the risks of loss of money 
involved in it. By their use, a person who travels abroad need not carry about 
him any large sum of money as he can obtain, as will be presently seen, such- 
amounts as he may require during his visits to different countries. 

Clean anck documentary letters of credit. A letter of credit, as has • 
been said, gives authority to whomsoever it is addressed to draw bills, 
accorcling to its tt^ms, on the bank issuing it, and includes a promise by the 
issuing bank& to accept all bills drawn up to the limit of credit. When the 
promise to accept is made conditional cm the attachment of documents of titie 
to goods, ^uch as the invoice, the bill of lading, the policy of insurance, etc., 
the letter is knojvn as a documentary letter of credit (see Appendix A, 
Form No. 46, post). It is^ clean and open credit where^ the promise is 
unconditional or withoitt reference to the attachment of documents of. 
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title to goods (see Appendix A, Form No. 46 (a), post). Clean and 

documentary letlors of credit are issued in respect of mercant^e transactions 
- onlw Before issuing a documentary letter of credit, bankers usually require, 
10 to 30 per cent, of the limit to be placed on deposit by the customer 
besides creating a charge on tlic merchandise in respect of which the- letter of 
cn-dit is granted.^- Although clean Ictb-rs do not rc([uire to have documenfs 
of title attached to bills drawg under them, it must not therefouj be -under- 
stood that such bills do not i^iiprcsoiit bontf fide^ business transactions on 
the ground that docunii-nts of title are allowed to be dispatched direct to the 
consignees. When, however, a banker knows that his ciistom^er, whose 
standing has beoi> good, recpiires a credit for a true business purpose, it is 
not rarely, that he is satislied with an agreement on the part of-the customer 
to maintain a <uthcient credit balance or deposit sufficient securities so as to 
permit him to overdraw his account. Either arrw.ngeme*nt is of advantage to 
the customer inasmuch as he need not part w ith the whole amount of the 
letter of credit. If, by its use, he overdraws on his current account, he will 
pay interest only on that part of tfic credit actually utilized by him. 

Revociibl and nncvociVL lctffr.< of endif. dn case of teyocablc 
credit the banker issuingfit cari cancel the authority at any time he chooses, 
but he will still be Kable for bills •negotiated before its ciinccllation. -An 
irrevocable credit cannot be cancclhid unless it has run its full course or 
imlcss its beneliciary agrees to such cancellation. The reader may come 
across the terms confuTned '* (see Ap|x;ndi\' A,- Form No. 46 (6), post.) 
and “unconfirmed (see ^Appcndi.x A, Foim No. 46 (c), post) credit 
used synonymously for “ irrevocable*' anc\ “revocable *' credit ; however, the 
expression “conlirmeTi” and the “unconfirmed'* should be strictly useef in 
connection with credits opened by banks abroad when a local bank agrees to 
confirm them or to do otherwise. 

Circular letters of credit, (•circular lettbrs of credit are pacticularly 
useful to tourists and travellers who may require mouthy iu the different 
countries which they intend to n-isit (see Appcndi.x A, Form No. 47, post). 
They may be divided into two groups, traveller's .loiters of credit and 
guarantee letters of credit. A traveller's letter of credit takes the form of 
a request frqm the issuing bank to its foreign agents and correspondents to 
honour the beneficiary’s drafts, on itself, when it undertakes t<^ meet them 
pn presentation. Customers usi*ally pay casli dofcvn for letters of this kind, 
or have their currcixt accounts debited with the amounts. In 4he case 
of guarantee letters of credit, the purchase-money is not usually' paid*casli 
down, the banker issuing them claims reimbursements of drafts as and when 
they are drawn. When issuing such letters the banker obtains a guarantee — 
whence the name — that reimbursements will be made on demand at the 
agreed rate of interest, or he may require sufficient security for the grant of the 
credit. A letter of credit of either order carries at ijLs foot or upon its back, 
to be filled in by the cashing banker, such particulars as the date of payment. 

^ the name of the banker paying upon it, the name of the place where payment 
* is made and the amount paid in words and figures. These particulars will 
help to prevent cashing bankers from exceeding the limit of the letter. , For 
purposes of safety, a letter of indication (see Appendix A.^'Form. No. 47 (a), 
post) is supplied with each letter of credit which has to be produced each 
time an amount is drawn in re.spect oTit. The customer is usually required 
to put his signature to the letter of indication in the presence 6f the issuing 
banker and is warned, by a note at its foot) to keep* it apar tf* from the letter 
of credit, so thait if the letter of credit should, hap|)en to fall into improper 



SUBSIDIARY SERVICES 


325 


hands encashment by forgery ai^d false impersonation may become difficult, 
^ the letter of indication is always required to be produced to prove the • 
identification of the customer. 

Credit^ with or without recourse. The credit under a letter of credit, 
itiaybe»with or without recourse. ^ Where the beneficiary of a letter of 
credit is the drawer of a bill and holds hinjself liable to the holder of a 
bill if dishonoured, the c^redit is said to be with recourse. In case he does 
not. hold himself responsible, the credit is said to be without recourse. 

Revol/uing credit. When the credit is issued for a fixed amount to be 
availed of within a fixed period a frtfsh credit is nccessafy after the credit 
has been fulty availed of, but in the case of revolving credits the amounts 
are automatically renewed after the bills negotiated under them are duly 
honoured, e.g., whcrc;Lhe revolving credit is for 2,000 and a bill for £500 is 
negotiated under the said credit, as soon as the saicl bill is honoured the amount 
of the credit is automatically restored to*its origir/al amount of £2,000. 

Precauiions hy bather negotialin-j a hill under mci I filer of credit. A 
banker^ \^ho negotiates a bill under a letter off credit should satisfy himself 
on ^ the following points: (1) That the letter of ^.redit is genuine He 
should satisfy himself that the signature of the officer signing the letter on 
behalf of the issuing bank corresponds to the specimen signature in the 
possession of tlie negotiating bank. (2) That the period of its validity has 
npt expired. As stated above, letters of credit^ are generally issued to hold 
good for a limited period — six months or# more. (3) That the amount of 
the? bill to be negotiated is within •the unavailed of bjjlance of the amount 
given in the letter of credit! according to» the tprms of the letter of 
credit, every bank negotiating bills under the said credit has to malce on 
the letter of credit, the necessary entry wigardtng the amount of the bill 
negotiated and its date, it is not difficult to ascertain the balance if any for 
wliich the letter of credit holds good. (4) * That the terms of the letter 
, of credit are satisfi<yi. If the negotiating banker fails td satisfy himself in 
this respect he mdc§ have no claim against the bank which issutjd the letter 
of credit. *(5) Thaf the party whose bill the banker is asked to negotiate 
is the same .as given in the letter of credit. The banker can satisfy himself 
in this respect by comparing the signature o/ the party issuing the bills with 
those given in the lettej- of indignation or in any other manner he likes. • 

Circuihr notes. Circular notes (see Appendix A, Form No. 48, post) 
differ from circular letters of credit in that the former are for certain round 
sums, generally in the currefney of the country lof the issuing bank. On the 
reverse side of a circular note are instructions to the agents and correspondents 
of the issuing bank, giving the name of the h»)lder and the number of the 
letter of indication (see Appendix A, Form No. 48 (a), post) supplied to him. 

Traveller's cheques. Traveller's cheques (see Appendix A, Form No. 49, 
post) bear a spiking resemblance to circular notes, with the exception that • 
they do not require any letter of indication. Like the circular notes, they 
are generally drawn for certain round sums and are cashable at the current 
exchange rate. At the time of -the issue of a traveller’s cheque, the holder 
signs it at the place appointed for the purpose and he has only to sign it again 
in the prcseijce of the banker to whom he presents it for payment. This 
signature must correspoi\d with the signature already on the cheque, which 
serves to indenfif^ the holder. ^ , 

Banker" s draHs. A^baftker's draft addressed by one bank to another, 
or by one office tg another of the same bank, is an ordpr to pay a specified 
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sum to a named payee, or to his ord^r. Although tivjy bear close 
‘ resemblance to cheques, they are not, in England, regarded as cheques when 
the drawer and the drawee are branches or offices of the same bank. In India, 
liowever, they can be treated as cheques, vide p. 108, ante. When the drawer 
and the drawee *are in different countries, banker's drafts are more or less 
similar to letters of credit, the only difference being that wheVeas the full 
amount of a banker's draft haf/tp be paid on presentation, a letter of credit 
allows the drawing of amounts up to the extent thereof. 

Acting as referees as to the financial status, ^ business 

REPUTATION AND RESPECTABILITY OF fHElR CUSTOMERS — ^The ^;eat utility of 
this function of the modem bank is quite evident. Firstly, it is very helpful 
to businessmen, as it furnishes them with reliable and prompt infoimation as 
to the financial standing of the people with whom they \ire either dealing or 
with whom they contemplate dealing. Secondly, by supplying this informa- 
tion banks enable the business community to avoid loss from giving credit to 
p>ersons of little or qo financial worth. The bank^r.'s position as a referee 
for the means of financial standing, etc., of his customers as well ‘as the 
necessary precautions ^to‘ be taken by him in that connection have already 
been dwelt upon, see pp. 39-42, ante' 

Underwriting loans raised by governments, public bodies, or 
TRADING corporations — It is not uncommon for .joint stock banks' to act 
as bankers to some local aut,hority or other public body, and sometimes to 
manage the issue of a loan on their behalf, or, as in England, even for a 
foreign government. •German banks are often members of stock exchanges, ■ 
and as investment bankers, it is not uncon\moii in Germany tor bankers to 
imdert\Tite and distribute issues of stocks and bonds. Banks in India often 
act as 'bankers to local ii^id nxmicipal auKiorities or other public bodice, 
companies and corporations, and occasionally, also undewrite issues of 
Government loans and loans '^by local and inunicipal authorities besides 
industrial securities. There appears to be good scope iqr expansion of this , 
kind of biLsiifess in this colmtr^^ It has now become customary, however, 
for govertiments of countries to entrust the managemenf of their public debt 
to their respective central banking institutions. 

^ Conclusion — The foregoing is at best orriy a brief resume of the 
innumerable services “rendered by the joint stock barfk whjch is^imking a 
supreme effort in placing at the disposal of'its customers all resources and 
facilities which modern times have brought into existence, in order that 
it may live usefully to the community in general.* It will not be regarded too 
much on our part if we claim that tire modern bank is, after all, the best 
friend, philosopher and guide of the customer of whatever standing. 

Paradoxical though it may appear, in view of the country's centuries 
old cultural and historical traditions, India is still in the economic sense, a 
•young country with vast virgin resources and untapped potentialities for 
industrial and commercial development, waiting to be exploited; we are sure 
we are making no unreasonable claim, when we say, that ^nobody can have 
a better or more organic part in tlxis pioneer •work of national development, 
which is bound to proceed apace under progressive democratic institutions 
and self-government, than what our banks may have under thp aegis of the 
newly founded Reserve Bank of India, in the suprQme task^^ of inarshalling 
the j:ountry's capital and credit resources and of guidi&g them to best 
lidvantage along^ approved hnes: therefore it^VilLbSs no exaggeration to 
claim that India caiube what her banks desire to make of her. 
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FORM No. 1 

• • 

••Foua? OF Stapfment to be published by !I^anking and Insurance 
Companies and Deposit, Provident or^ .Benefit Societies, being 
Form G of the Third Schedule of the Indian Companies Act, 191.'^, 

# as amended by Agx XXII of 1936; see s. 136. 

# • 

1 The share capital the company is Rs divided into shares 

"of Rs each. 

• • 

The number of shares issued is Calls to the amount of 

Rs per share have been made, under which the sum of Rs 

has been received. 

• • • 

Thfe Liabilities of the company on the thirty-first ^lay of December (or thirtieth of 
J line) were : — ‘ * 

Debts owing to sundry persons by the comp.iay. 

Under decree, Rs. 

(Jh mortgages or bonds^Ks. 

On notes, bills or hundies, Rs- 
On other contracts, Rs. 

On estimated liabilities, R§. 

Tlie Assets of the company on thift day were : — 

Government securities (statini; them), Rs. ^ • 

Bills of exchange, huiidies and projuissory note-, Ks. 

Cash at the Bankers, Rs. 

Other securities^ Rs. 


• • 

1 If the com^fly has no capital divided into shares, the portion of the statement 
ting to capital and share mus^ Jse omitted. * 
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FORM No. 3 

Share Certificate. 


Certificate No Shares 

• Share Capital divided into in' 

Preference Shares of each. Nos/ fin Ordinary Shares 

^ each. Nos 

This is to certify that.^ of is the Registered 

Holder of of the above named ordinary Shares of each, 

numbered to , all inclusive, 

subject to^hc Memorandum and Articles of Association of the Company, and that each 
of the said shares is fully paid up. ^ 

Given under the Qynmon Seal of the Company. 

This day of 19 

1 

> Directors. 

, Secretary. 

Nq^.j—No transfer ol any of the Shares comprised in this Certificate will be registered 
until the Certificate has been delivered at the Compathy's O^fiice. 

Registered Office 


• FORM No. 4 

. Registered Debenture. 

1^0 ^ Rs. 

The Company^ Limrted. 

, Share Capital — Ks. 

Ottices 


Issue of Rb Mortgage Debeutfire Bofids. 

Ranking part pasit. 

Issued pursuant to Clause — of the Company's MeinoranduiiF of Association ainl 
Article No.. . .j , . . . of •ftict Company’s ’Vrlieles and a resolution of the Boarij (or Company 
in General Meeting) passed on the day of 19 . 

The? (hereinafter called the Company), in consideration of the 

sum of f rupees paid to them by of hereby 

covenant with the said Ins ej^pcii^rs, administrators and assigns. 

to pay to the said liis executors, afjministrators or assigns', 

on deiniufd ^r without aif^ demauci, if. and when the principal moneys hereby secured* 
giia.li in accordance with the conditidlis contamed licrcin, Ubcoine payable without demand 

the sum of Rs on presentation of this Debenture at the registered olfice of 

the Company, and the Company will in the meantime pay interest thereon to the 

registered holder for the time being at the rate of por cent per annum 

by equal half-yearly payments on the...* day of jud day 

of in each year, the first payment of interest to 1x5 made on the 

day of next. Aqd the Company do hereby charge with such payments the 

undertaking, stock in trade, lands, premises, works, plant, property, and effects (both 
present and future) of the Company, and its uncalled capital for the time being,' to the 
intent that this security and the other securities forming part of the above named issue 

of Rs may rank equally as a first charge upon the said undertaking, stock 

in trgde, lands, premises, uncalled Capital and other property and elfcets, and such 
charge is to be a %>atiug security, but so that the Company is not to be at liberty 
to create anjf mortgage or charge tir to confer an\- lien to rank equally with or in 
priority to the Debentures of this series, or.to &cll, mortgage, or deal with its Book or 
other Debts, or Securities for money otherwise than for the puiqxjse of getting or realiz- 
ing the same fti the ordinary course of business. If this Debenture shall at any tune 
hereafter be redeeu^ or padd off or |atisfied, the same shall not be re-issued, while 

any of this series of Debentures, each for securing the principal sum of Rs ^hall 

remain outstanding or unsaysfieQ.* 
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FORM No. 4^0jnld. 

‘ A l^cgistcr of these Debentures will be kept at the Company's Registered Office, 
wherein there will be entered the name, address, and description of the Registered Holder 
or Holders and particulars of the Debentures licld by him or them respectively and of 
the date of registration. Such Register shall at all times during business hours be open 
to the inspection o. the Registered Holder thereof, or his personal representative or 
any agent of such Holder or of such rci>rcsentatives. 

The Registered Holder or Iloldirs will be regarded exclusively entitled to the 
benefit of tins Debentuie. and all jiersons may act accordingly, and the Company shall 
not be bountl to ontei in the Register notice of any trust, or to recognize any right 
in any otlier person i-avc as herein piovided. 

The principal monev and interest heribv secured will be paid without regard to 
any equities between li e C'ompanv and the original, or any • intermediate Holder or 
Holders hereot. and the nceipL of the Registered Holder or Iloldias hereof for. such 
principal mom' .ind nu' : i i shall bi- a g(X)d discharge to the Conjiany for the same ' 

The Coin] any ipa\ ai any time hereafter give notice in writing to the Rcgisl.'n d 
Holder oi Iloldcis lu'ieol. hi^ oi their executors or administrators, of its intention to 
pay oil such iirincipal moneys hereby secured, aiul immediately after the service of any 
such notice, such principal moneys shall become payable. 

Ihe piiiuipal nuaicy hereby secured shall (\vithoiit any demand being ma<le 
therefor) beca me immediately payable m each td the following events, /lamelv - 

{a) If the Conq-anv makes default for a period of one uileiidar month in the 
payment oi any interest hereby secu*‘ed ; 

^0} ll an Order be made, or if a Resolution, whether reiiuinng confirmation or 
not, be passed for the wmding-nj) of the Company; 

(c) ll an e.xeci’iion or disUess is le\ied or enforced upon or against any of tii'' 

chaltcK or property of the Compan\' and the same is not paid out within 
two da\ a ql the levying of the s«imo , 

(d) If the Company shall stop payment or shall cease to carrv on its business; 

(e) If a Receiver of the Company’s undertaking or any part thereof shall be 

appointed. 

At any time after the pnin:ipal moneys hereby secured, or any part thereof, shall 
have become payable, the Registered Holder or Holders of this Debenture may, with 
the consent in vWiting of a majori.y in value of the Registered Holders of this* series 
of Debentures, or of such of them as snail be outstanding, appoint by writing under his 
of their hand or hands, or in the case of a Corporation under Hs 'Seal, some person or 
persons to be A Receiver of Receivers of the property charged by these Debentures, and 
may hx hi«' or their remuneration, and such appointment shall be 'as elfective as 'f ail the 
Holders of Debentures of the same issue, or of such of them as shall l^ outstanding, had 
concurred in such appointment, and a Receiver or Receivers so appointed shall, except so 
far as may be mentioned otherwise m his or their appoint*' 3nt, have power — 

1 . To take possescion of the property charged by these Debentures ; 

2. To carry on or concur in carrying on tho bu;>incss of the Coinpany , 

3. To sell", lease, or let, or concur in selling, leasing or letting any of the 

property^ charged by these Debentures ; and as to fixtures to sell or concur 
in selling the same ; either attached to or separated from the hereditaments 
to which Ihev are fixed ; 

4. To make Jiny arrangement or compromise which he or they shall tliink expe- 

' dient in the interest ot the Debenture Holders ; ^ 

5. To make calls, conditionally or unconditionally, ' on the Members of the 

Company, in respect of the uncalled Capital, with such and the same powers 
for that purpose, and for the purpose of enh^rcing payment of anv so made, 
as are by the Articles of Association of the Company coiifei led on the 
Dircctor‘» thcicof in respect of calls authorized to be made by them and in 
the names of the Directors or in that of the Company ur otherwise, and to 
the exclusion of the 1> • ^or.s’ |»ov r iit that Ix^half. 

• Given under the Common Seal of the said Coinpany this ,,j 

One thousand nine hundred and 


directors 
Secietai > 
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FORM No. 5 

Fixed Deposit Receipt. 


No. X 

• Received from 

to his credit on Deposit for 

on the 19, 

per annum. 


NOT 'L'l^.VNSFERABLEi 

.Bank Limited. 

the sum' of Rupees to be placed 

from 19 Repayable 

... .Tntoest will be allowed at per cent. 

For and on behalf of Bank Ltd. 


^Tana"er. 


Rs 

« • 

Accountant. 

.V.B. — ’ITiis receipt must be given up on rcpavinent of the amount. 


FORM No;^ 6 • 

Account Opening'Form for Individuai.- Acc ount. 


The Manager, 


19 


Bank* Limited, 


Dear Sir, * 

Pleatfc bpen a. . . .^. Account in my name in the l>c-iks of . the 

Bank. I agr<^ to comply with, and be bound by the Bank's rules, for the time being, 
for the conduct of such accoual. 

Kintily •apply r*ie with a pass-book^ a cheejue book and a paving-iii-slip book. 

Full name 

Occupation 

Address 


Yours faithfully. 
Signature 

Introduced by 

.V.B.-A11 altdfationS must be initiallaJ. ' Mauager or Accountant 

Specimen Signature. 


/. 
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FORM No. 6 (m) 


Account Opening Form and Authority. Individual trading 

UNDBR A firm's name. 


The Manager, 


19 


Bank Limited, 


Dear Sir, 

'' «r 

r* 

I, the undersigned (11 


request vou to open . 

, , Account for me to 

be callei 1 ! . . 

• 


. .in the l<»i>ks of the Bank‘. ** 

And I request and autliorise you until I shall /jive you notice in writing to the con- 
trary to honour all cheques or other orders which may be drawn on the said account or 
bills accepted or notes made on behalFor on l>ehalf of the said account provided thrft 

such cheques, orders, bills or notes are signed Iv' 

J^nd T rerjiiest and authorise ycu to debit such Cheques, »)rder9, 

bills notes to the said account with you whether such account be for the time being in 

credit oi; over dra^^n. % 

0 €• • 

I agree to com2’>l> ^^ith and to be bound bv the Bank’s rules for the time being in force 
for the conduct of such account'^. 

* ^ ' ' V‘)urs faithfully, 

Cheques w^U be signed bv *, 

JVtr thus 

Mr thus •. r 

• « 

Intr^Khu-cd by. ... a T. . .a 

All alteraliniis must be initialled. 


Initials of 

Manager or Accountant 


Si^cciincn Signature (s). 


vl) Here insert full Name and Address. 
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FORM No. 6 <b) 

• • 

STATEMfeNT REQUIRED IN CASE OF HINDU CUSTOMERS. 


.To ’ 

. TifE A^ent, 


.Bank Ltd. 


Dear Sir, 

I • Fixed Deposit Account 

We beg to inform you •that all the money deposited in the Current Account 
* Savings Bank Account 

Stan ding in name in your books is tHb personal ’or self-acquired property of 

A, • • 

TTl VSeSx * 

<wrsclves property of a Joint I find if h'ami^v'. 

• * • ^Yours faithfully. 


FORM No. t5 (c) 

Form of ^IandaiTt: or Authority for^a perso^n tu uuaw upon 
ANOTHER person's ACCOUNT.^ 


To 


Tr*-^ Manager,.* . 


.Bank Limited, 


Dear Sir, • . • ' ^ 

i hereby aiitlioris^ you to Tionpur all cheques drawn on my account with you 

by, r whose specimen signature is given below', notwithstanding 

that such cheques may create .an overdraft or increase it to any extent, and who is auth- 
orised also to make, draw and indorse and accept or otherwise sign any bills of exchange, 
promissory notes or other negotiable instruments and to discount tlie same \vith your 
bank oi otherwise, and also to indorse cheques or other negotiable instruments of any kind. 


This authqritv shall continue in force until I revoke it by a notice in writing delivered 
to you. 


Yours truly. 


Dated this day of 

• • 

Specimen sigi]|iture of -the person euthorised to sign . 


,iy . 
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FORM No. 6 (d) 

Form of l^nEMNirv Re. Payment of Conditional Orders. 


I'm MAN\r,KR, 

Bank LiMirEo, 

ni:AK Sir, 

Til consideration of voiir allowin'^ luc/us, or parson /persons duly authorised b/ 
me 'us, to draw tlrafts >n yon with receipts aHaclied, I/wc iiiidei t tint you shall have 
as against nie/us in respect thereof the protection afforded bv Sections 85 and 128 of the 
Xtn^otiablo Iiistruincnls Vet, lv 8 Sl, and that the signature on the receipt at the foot of such 
drafts shall have the cited of and operate as an indorse ni-Mit wi.hin the meaning of the 
said ^Sections. 

Vonvs faithfullv, 


B) 


Partner. 


FORM No. 6 (c) 

iNoiz^NiTV Form for Vernaculvr ^riNAruRRs. 


To 

The M\nager, 




Bank 


Dear Sir, 

In consideration of vour bank aMowing mi'-us to open a current account --vith 
thn bank intended to be operated upon by checpies issued Iw '^^u to ine/us for such 
purpose and bc^lrlng signatures in other than Roman eharacteis, l/we hercb" agree 
that such account shall be kept on the condition that you '>liall at liu''’'tv to 

charge me/us with payment on an 3 ^ cheques paid by vou up in such account and 
l^vve will hold m\>.' If ourselves liable* and you shall nol'be in anv way responsible 
therefor notwithstanding — 

(а) That such cheques may not have been drawn by me 'ns • or 

( б ) That my/our signatures may be forged thereto, or 

(c) That such cheques ma^’ have been altered or other wi-sc tampered with in 
any way whatsoever and I /we hereby further agree at all times hereafter to save, defend 
and keep your bank harmless and indemnified of and from all inaiiiier of actions, suits, 
claims and demamls whatsoever and of and from all daiuages, costs and charges whatsoever 
which may at ;my time hereafter sustain, bear or be put to by reason or by means of youi 
paying any ch 1 les, however drawn, altered or tampered with, in respect of such account . 

• Yours^faithfilly, 

Signed by 

aft^ the contents had been fully explained to* him or them. 

Witness 

Address 
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FORM No, 7. 

Authority to pay dividends to Banker. 


:no 




To. 

Tub 


Co^ Ltd., 


• Date. 


,19 


Gentlemen, 


He. 


I request you to pay all dividends from time to time falling due or becoming payable 
on the*al5ovc shares now or at any time standing in my name in the company's books to 
thc^. ^ Bank Ltd., or orcjjer, whose rpeeipt shall 

be your full and sufficient discharge. 

• Yours truly, 


f6rM No. 8. 

Authority to pay Life Premiums. 


.19 


m The.'. ?B4Nk Limited, • 

Dear Sir, ’ • 

1 hereby request and authorise you, uniSl you receive notice to the contrary in writing, 
to pay the premiums from time to time as they fall due, on the Policy of Insurance No. 

for Rs in the Insurance Company 

Limited and debit the same to my cuiTent account with your Bank. 

Premium Rs, As. Pics only, due 19 

. • • Yours faithfully. 


Signature. 


22 
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FORM No. 9 

Account Opening Form and Authority to operate 

UPON THE ACCOUNT BY AN ATTORNEY. 


.19 


Xo. 

To 

Tin: :\rANAC.EK’. 


:iBank Limited, 


1)CAE SiK. • „ 

r 

('iidcv I’owoi*- of- Attorney j^rantecl to me on 

l)V the ' .* 

registered a,'. P.A Xo. in voiir books, I mn authorised to open an 

« • 

account with your Bank. ^ ' 

PKase o'])en a Current Account in the name of *. 

in vonr l>ooks to be operated upon bv myself or anv ^cr.son similarly authorised. 

\\ e agree to comply \vith and bo bound bv the Bank’s rules for the time being* in force 
for the conduct of such accounts, 

I 

Kindlv .supply us with a che<iue book and pavs book. 

Yours faithfiillv. 

» ^ Signature 

Occupation.. . . 
and 

Address . . » . . 


* Introduced by : — 


(.Vteration must be signed by all the Sigr?atories.) 

t 

• I 

• Initials of Accountant 

Specimen Signature ^ Manager. 


Pass. Book issued 

1 

Cheque Book l.ssucfl 


C/R. Obtained 


Initial Deposit 


Standing Ins. 
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FORM No. 10. 

• • 

Account QpEtfiNG Form and Authority to operati: Ui*on' 
THE Account of a Partnership Concern. 


lo 


The Mana<;er, 

S .Bank I.imited, 


Dear Sir, 

VVe tlic iindcrsignct^ * (all partners) carrying on business in 

co-pai'tncrship as under the name and style of 

hereby request you to open /continue a current deposit account for us 

in the name of the said hriu of and authorize vou to honour our 

respective signatures as nndf^ on Ixjhalf of our said firm. • 

We also request and authorize you until any one o^us sh^ll give you notice in writing 
to the contrary, to honour all chi'ques or other orders which may j^ drawn or b^ls accepted 
or neftes made or rccci])ts for monev*? owing byVoii to us signed oy any one of us or our 

Manager Mr i^on behalf of our said firm and debit 

such cheques, onlors, bills, notes and receipts to our said linn's account wliether such 
account bt for the time being in.credit or overdrawn. 

• Wc also request you to accept the endorsement of an^ of us or our Manager Mr 

on behalf of oiil- said firm on cheques or other orders, 

•bilh^iv notes. • 

Wc agree to coinph' with and *to Iv bound bv the Bfink’s i^nles for the time being in 
force for such accounts. 

Vours faithfully, 

Name 

A dll less.... 


Specimen Signatures. 

Mr T will sign 

Mr •. will sign 

l\[r will sign 


FORM No. 10 (a) 

Letter from Partners of a Firm admitting mf.mbership of and 

EIABIEITY FOR AMOUNTS DUE FROM FIRM. 


The Ma.^^ger, 


.Bank Limited, 


Dear Sir, • • i 

We beg Jo inform you that we, the undersigned, are the partners in the said firm of 
.wlji^h has dealings witji your bank. We jointly and severally under- 
take responsibility to the Bank for JJie liabilities of the firm with the Ba^k. The Bank tflaY 
•-■ccover its claims from the estfite of any or all of the parttiers of the firm. 
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FORM No. 10 (a)— CoM/rf. 

>Miencvcr any change occurs in our partnershil) we undertake to inform the Bank of 
the same in writing and our individual responsibility to the Bank will continue until we 
receive from the Bank an acknowledgment of that letter and until all our liajbilities to the 
Bank arc 'discharged. 

• Yours faithfully) 


To be signed here 
by each partner of 
the lirm. 


FORM No. 11. « 

r 

Letter from the Manager of a Joint IIinul 
Family ^Trading Concern. 


To 

The Manager, 


•1 

Bank Limited, 


Dear Sir, 

1 hereby tleciare th.Tt I .im‘ Manager of the Joint iritidn fainilv trading concern of 

Messrs ^ composed ef invsclf and rnv* brothers and. that, 

sons 

all cUalings and transactions are being entered iiit*o by me as Karta and Manager of the 
joint Nindu family comrostd C)f the nersons montipned below. i'hat although T am fully 
entitkd as suc h Manager to deal with you as all the dealings are for the beneht cjf the Joint 
Hindu family, and all mcmeys are rccyiired for the purpose of the Joint tamily business and 
rr family necessity and it is unnecessary to have* any authotitvi frc^nii the other members| 
of the family, I ha\e, for jour satisfaction, got this letter dulv signed by t lie other adult 

members V>f tlje family. • 

Yours fjithfully, 

Signature.s of other adult meinbc's uf^tlie f«unil\. 

1 • 

2 : 

: 

4 

5 ! 


FORM No. 12. 

Account t^pENiNo Form and Authority to operate upon .\ Joint Acc.ouni. 

liJ 


The Man\ger, 

. Bank Limtikd. 

f>EAR Sir, 

We hereby request you to open in our names a. .Account in 

thejxioks of the Bank and we agree to comply With, and be bound by the Bank's rules for 
the time being* in three for the cpndact of such accouMk. VVe also request and authorise 
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341 


until any one of us shall give 3 ^ou notice in writing to the contrary to honour all * 

cheques or other orders which may be drawn on any joint 

Account kept by us "with you or bills accepted or notes made on our behalf signed by * 

(1) of us and to debit sufth cheques or orders or bills or notes to our 

AccountVvith you whether such Account be for the time being in credit or overdrawn. 

In the event of the death, insolvency or withdrawal of any of us the survivor or sur- 
vivors of us shall ha\c full control of any moneys then and tlicreafter standing to our credit 
in our Account with you and it is understood ^hat all moneys now or^iercaftcr standing to 
our credit in ouf Account with you shall belong to the Survivor or Survivors in the event 
of any of us dying during the Currency of the Account. It is further understood that i ^ 
any one of us forbids pr^^ment oi an Account (which is not payable to all of us jointly 
the Account if in credit shall thereupon cease to carr\" interest and shall not bo payable 
except on the discharge of all of us or the Survivfir or Survivors. 

\V<^a\^o request you tef accept the endorsement (if anv one of us to chc(]ucs or other 
f>rders, bills or notes payable to us. • 

In consideration of your opening or of your continuing an .Vccoiint or .Accounts 
in the joint names of us, we the undc'Vsigned have jointly and severally agreed that should 
any suclf Account or Account^ at any time be overdrawn we shall jointly and severally 
b« liable to you for any moneys for the time being owinQ^to you thereon including commis’ 
sion and interest. ^ • 

* * And we have also jointly and severally agreed that all moneys, securities or other 
moveable property (whether jointly of that of any or either of us jointly and seMcrally,, 
in or a)niing into your jiosscssion shall be and remain a si^purity and shall stand«chargcd 
for the payment of our joint indebtedness and liabilities to you from time to time. 

Please furnish us with a pass-book and a book of . . . .cheque forms and note 

* imr signatures as unde^» ^ 

Yours faithfully. 


i 


Signature.. 


O M I I 

13 « > 


&,« 

g-S 


Introduced by . 


(.-Mtcrations must be initialled by all the Signatories.) 


S^X'cimen Signatures. 


Initials of Manager or 
Accountant. 





(1) “ .ML” ” Either,” “ Aii]^ one,” ” Any two,” or as the case m^y be. 
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FORM No. 13 

Account Openino Form for I-Imiteo Companies. 


To 


19 


'I'HE 


Dank T.imite]>, 


Sir, 

At a iiiot'tin ‘1 of the Directors of I.imiteil, hcltl at 

«^la> 19 ...., ti.o follojMiig Kc'!>oliitioiis am'IC 

I. “ IlKit an account lx? opened wiili Ihe Dank Idd., at 

■J “ That the Jiank be instiiuted to hoiioui .dl, i hfipics or i»thcr orders 
drawn and to accept and act upon receipts for inonot s deposited with, or owini' 
bv the Dank on any accouilc or accounts at any time or times ke]>t or to be kept 
Ml the name of the; Company with the Dank, whether any such account t>r accounts 
be for the tune beins m credit or*<i\ erdraw n, ]^i'ovided such cheipies, cn'der.s or 

1 et'eipts arc' •si^’iied by lor t>\v tinu* beint( r>l the ('oinpanv' and 

countersij'iied bv foi the time liein;^ t>f the Company. 

d, '■ Ihat the Dank lie instiucted to hoiKMir all Dills accepted and Proiuis- 
'-ory Notes made on belfMf of. the C'oinpaiiy at any time or times whether the 
account or .leconnts <il the C'oin'p.my, be' l/»r the time bein;^ m: eieilit or overdrawn 

pro\ Hied such bibs cir notes are signed bv for the lime beiiif> ot the 

t'ornpariN and conntc'i smred bv lor tin* tmu beiUf* ol tin; 

o t'ompany ” 

’» 4. “ That 0 ,...be aulhoivwcMl lo .ur.uif^c* with the Dank lor 

ad\ancc to the C ompan\ by w.iy cjl loan and overdialt from linn* to time iind to 
charge any ol the (onijnciiN's pro])ert\ and securities as sc'c iirit'’ theref(»r’’ 

V 

5. “ i'liiit be* authorised to si^n on,j)eiiall ot the ( oinpanv 

all dociUiiients and loi ms rc*I<ilmi' to such se*euritus (m illation lo deposit e>r with- 
drawal <ir otherwise-), m sueli teirius tis may be ri'ipiired ly the Dank .iinl tiirnish 
ail-x instructions, ineleinnities and countei indemmtu-s wlne.h m.i\ be leif.me-d by 
llie Dank from the Company in counc'Ction with the Compiinv's buAim ss ’’ 

V 

, (>. '■ that the D.uik be xiirnished with a list v»t the names of the I )irector.s 

Sc-ereiavN and ofne-r t>jlice*rs ol the ('miipany Mini a cof of its .\Ie*moi ai* diim and 
Articles of Assoeiatn^ii y.inl l^e frmii tinu‘ to .♦ime Jiitoimed 'l>v notice m y riliiij.;; 
under the hand td the ('haiirnan ol anv cha'nj^e w Inch mav lake plac «* therein and 
winch will entitle the J »ank to ar t uix>n anv sue li notn (* until tin* rei eijil ol further 
notice under the hand of -the Chairman.’ ’ 

7. '■ That these Kc-solulioiis b<-' eomiminu ated to tin* li.ink ami rt'inam in 

force until notice in wntint'; be f;i\en to the Dank by the; Chairman of the Com- 
pany." 

In pursuance whereof wc rcMjiiest that a euir«*iit account lx* opened in the books of 
, vour Dank in the name of tlic Conij>any, and wi* certify that the alxive j|<esoli]tions liavtj 
been diily ( ntererl in the .Minute Dook and sigiierl therein by the Chairman and aie in ac- 
cordance with the Articles of the Company and tliat the Company is a private-public 
Comjiany. , 

Oil bfclialf of the taunpany we hereby agree to comply wdth and lx.: boiiiul by tlie Dank's 
riAcs for tlie conduct^of accounts w'itli it. ‘ 

’^'onrs faith i Lilly, 

* Chairman, 
Secretary. 


Datcy . 


.19 
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FORM No. 13 donld. 


Pass liook Issued 

# ■ — — ■ 

(^he(]uo Book Issued 

•• 

~ Specimen Signatures. 

C/R. (Obtained 

\ ^ 

• . . .% 

Initial Deposit , 

• , 

. • 

Standing Ins. 



, FORM No. 14. 

Mandate or Aujiiouity to open an account for Society 
• OR Club, .\nd opkr.ate upon the same. 


J'o 

'riiF. Manager, 

• • 


IjANK Limii 




Comes of the Ucsoln lions passed by the of the at 

cheir nieetinj' held on the. . day of 19 

1. "'I'hat the Limited, be .md are luTebv appointed. 

J5«nikers to the • 

2 “ that all elieijiies on Iheliaiikinj^ account be sunned and all bills, notes .md 

othei negotiable iiiift nun cuts be drawn, accepted, and iiuidi* on behalf of the 

bv T Secrotarv or any..* or iiiorr^ ol the 

members of tlic committee whose specimen signatures aio given below. 

d. "That checiues, bills, notes, ,iiid otiici m^gotrilde instruments pa\.ible4 to 

the may be eiidoiscd for ^he l)\ anv on<‘ or more 

of the ])crsons mentioned in the JU'sciiition .\o or lie the Secu'c- 

tarv ol «for llie time being • ^ 

4. ^ riiat a copy of the Kcsolutions (iiuder the Coniinoii Seal and) signed by the 

, • Chairman* lie h.inded to tin- IJaiik together with spi'< miens ol ll^e. nece-.saiv 

signatures ” • ’ 

J certify that the Kesohitions of which thetibrne are ( opn-'., were full\ p.issed 

at a meeting Cl*tlie. oi* the d.iv oi 19 

• As w'itne.s.s (the t'oinmoi^ .Se.'il (1) of the and) the signature of 

myself as ChairniaiT oUthe said meeting, d.his day of 19 

Chairman. 

Omnlersigncd bv T Secretary. 


Seal" : 


d'he lollowing are the signatures of the persons mentivined iu the above resolutions ; — 

1 . . .* •. .• 


3.... 


(1) blnkc out*word.s in* tlie brackcHs where there is no seal. 


Names in full 
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FORM No. IS 

f * 

Account Opening Form and Authority for Trust Accounts. 


VIA. No 

1)1 ted . . 

To 

The M.xnager, 

* Ban‘jv Limited, 

Dear Sir, , 

Please open a current account in your bank in the nkme of. 

will be operated uptm by (1) 

w'lio have been authorised by the Trust Deed dated 


;i9. 




. . . .The account 
of the trustees, 
registered 


A copy of the said Trust Deed dbly cerlilied is sent herewith. In future, if any change 
is required in, the names ofjthe operators of the account, it will be effected by a resolution 
of the I3oard of Trustees and you will be informed accoj-dingly. in writing by all the trustee^ 
and you will allow such persons to operate upon the account. 

We agree to comply with and lx* bound bv the Bank’s rult*s for the time lx?ing in forct;. 
lor the conduct of such accounts. 

Vours faithfully. 


§ y! 

ag 

Sa 

o< 


Signature 


.r 

L 

Introduced by 


(Alterations^ mu^t be initialled by all the Signatories,) 


Specimen Signature. 


~~ ' i. - 

Initials of blanagei | 

or Accountant. 'i 


Pass liook Issued 


Cheque Book Issued 


C/R. Obtained 


Initial Dc|x>sit 

^ • 

• 

Standing Ins. 





T'orm of Payi^co ix Slip. 
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FORM No. 17 


CONKIDLNIIAI. InoUIRY AS ro IHK STATUS OF A CUSTONIFU. 


Tun 




I»ANK I.TMirnD. 


r.) 


]hfic 


If) 


Di.ar Sir, 

WV Iv much Dhhj^ctl if \«ni \m 11 f.wtnn* ns uith .m «»pinion as hi the means, st.m l* 
iiiii, and n spcct.ibility ul the undermcntieiietl. 

Anv inlf ‘nn.jtK'ii von ma\ f.i\«»ni‘ ns with will h«* tieale<l -e slrictlv ]>rKale anti i.'J i- 
i'jdential. ’ 

^ i ■’ • 

/ 'j'ifi 

. Itumss 

^^)u^s faith full V, 
MinitK’e/. 

FORM No. 17 Va) 

O! Kl ri V |0 \ ('m\I 1|)L\1 I \F. liNoi fKV. 

/’l l. ifi (f,ft ( oUfldi iJhfl. ^ 

I’lWK I.I.MII I ^ , 


No 

i' I 


Ji>\K . 

\s rle-sircd i)v yon in voni lifter of tlie , llie ciKlnsed report is 

.(■mmune all (1 to vou m tlie strutest < oiilidciK e and wdiiout respoiisihditv or tjnarani's; 
m till ).ait of this oank or anv of its oliKeis. ‘ 

JJus Icil'.r IS .-cut on the loikIiIimh that the name of this liank will not lie disci >i.'l 
in ilje cM-nt of onr r» b' parsed hv \ou. * * " 

^'ours lailhfullv, 

». . . 1 


Manager. 



APPENDIX A 


FORM No. 


Form of T^etjer Enclosing CIieque Book with Form of Receipt Attached. 


Bank T.td. 


Pear Sir, 

As desired in your Ictttr of wc have sent you separately cheque 

lx)ok bc#rin^ Nos and \\c shall he glad if you will acknowledge 

receipt of same in the form below' (o confirnT safe receipt of the boolc by you. 

Yours faithfully, 

I'oi . .Bank Ltd , 


Manager. 

• • . 

Notice : -Customers arc reqursted to count tiff* loa\fc‘s of the cheque book b(’fore 

usiAg the same. • • t • 


^^essrs ! Bank Ltd. 

• (• 

J)FAU Siks, ^ ^ 

J am in receipt oi your letti;!* of and am plea>^C(l to mlorm you Uuil Die 

cheque book sent separately has dulV come to haiicl. * , 

^o ^ ^ ^"oins faith Villv, 


i^ORM No. 19 


• Speljmi.xs oj- CikcuL.VK Leiii rs io PkOspKc. ri\ I-: Cu'^iuMLiks." 


The First Bank of Lemon Cove. 

■■ Both nun .iwd money an* at their J^esL when Busn.” 

% Pr< isperi t y I ’ro vc r bs . 

More than MOO, QUO, 000, of the country's cash is carried around in pockets or secreted 
away in old .stockings, tin-cans, mattresses aiul other hiding places. 

1 1 IS idle money. 

Even a small portion ol this invested in Government Promissory Notes would bring 
thent back to par. Deposited in Banks it would iiijecL new life into the industry, benclitiiig 
every one in*the country. • 

Don't let your •money lie idle. 

Yours truly, 

I ’ice~PycsidciiL 
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FORM No. 19(a) 

First National Bank ok Redlands. 

Mr. J. V. RC/WAN. 

827, Danin Air., 

Flint, Mich. 

Dear Sir. ^ 

Somehow , soincclaV, each and every one t\i us would like to feel tliat our daily bread 

did not come wln^lly from our daily ctforts. — that there is a sum uf money invested and 

bringing in an income upon wluch we can draw. » ^ 

« 

Down in our liearts we know, too, tliat the SOMFHOW is b>' earning and saving 
money regularly, and the SOMFDAY will* never come unless wc make a start. 

Why don’t you decide,NOW to .start saving NOW ^ • 

Wo will help you in every ixissibl' way. 

Any sum you have to d^l^isit will be acceptable. We will add intcrust at the rate, of 
4 per cent, per annum, thereby helping your savings to grow*. 

Won't you come into the Bank at your tir>l opportunity and open a saviiig.s a,ccouut 
even if it is only for $1 ' 

\'er\ trulv Yours, 

I 

V ice-Ptesident. 

\ 

FORM No. 19(b) 

Firs\ Bank of Rediaxds. 

Mr. J. V. ROWAN, ‘ \\pril 23' 1922. 

827, Dai^'in Are., 

Flint, Mich.' 

Dear Sir, * , , . 

•' After A W'hile.” ' ", . ‘ 

• ( 

So many people think they will begin to save '* dfter a while." In the meantime they 

go on exercising the spending habit. 

It is not the money that you SRFND now that will make you comfortable by and b\ 
It is the money you SAVK now and during all the "nows" of your producing years. 

Experience has shown that saving must Ixj practised to be really successful. Once it 
is established as a habit, it becomes easy. 

This bank will be glad to help you to save by suggesting various pla,*is of saving - 
plans used successfully by many of our depositors. 

Any officer of the liank will be glad to talk with you if you will be kind enough to call. 

Yours very truly, 

* * ' Manager. 

These letters have been taken from Rcvi.sed Bank Letters' by \\'. ]<% Morehouse and 
F. A. fjtearns. 
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FORM No. 20. 

» 

Slip for Rbturning Unpaid Chequbs. 


Ch^qu^ 


Returned far Reason No. 


1. Effects not yet cleared (please present again). 

2. Not p.rranged for. * 

3. Payee's endorfipment required. 

4. Payee's endor.scTiient irregular. 

5. Payee's cudor’Jbmeiit ilfegiblc. 

6. Refer to Drawer. 

7. Drawer's signature differs from specimcii liled in this office. 

8. lindorscnieiit re^piircs JJank's guarantee. 

9. mAlteration requires tlrawerS signature in fuiy 

10. Cheque is post-dated. 

• 11. Cheque is out of date. • 

12. Pxceeds arrangement. , 

13. Amount iii words and figures dilters. 

14. * Crossed che«iuc must* be presented througli a Bank. 

15. No advice. 

16. Payment stopped by the Drawer. 

17. Full cover not received. 

18. Vernacular cntlorscmenC retyiires confirmatioiv 

19. Mutilation. 

20. Payment countermanded by ^ * nn.i ^stponed pending {[confirmation . 


21 . 


• 


Agent. 

• 

. . • 

Dated ? . . . 


Chiej Acco,unt9nt. 


70RM No. 21. 


Application for Aovance. 


Branch. . . . Mockion-on^Sea. 

Name of tke customer. . . .Charles Richard Roc. 

Particulars of business of Applicant. . . ,80, High Road, Mockton, Ironmonger. 

•General character of customer. . . .Middle-aged avid successful businessman. 

Date when acSouut was opened^. . . .July, 1904. 

Introduced by. . . .Henry Doe, Drother-in-Law. 

Has he any other connection with the bank ? . . , . His brothers-in-lauf have good accounts* 
Purjibse Stated for wliich advance is required. - . . Buying freehold of 90, Elm Street fof 
Jiis daii^ieer who u&ill shortly tie married. 

Propo-sed terms. . . .1% ahovg Bank Rate, .minimum 5%. . comi^ission ;^10 : 10*p.a. 

m » » . , 
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FORM No. 21— Conid. 


Advance. 

At present 
running. 

Proposed 

increase. 

'Total 

Discount ot Hills and Proniissorv Notes 
Overdrafts .. 

^-oan . . . . . . . . ^ 

•• 

' Xil. 

Xil. 

Xil. • 

Nil. , 

/lOOO 

Vj7. 

Nil. 

£1000 

Nil. 

Total 

1: 

Xil. 

/lOOO 

nooo 

< 


liability iFiiaraiitcos and ICndorsointMit*^ . . . . i#l2() on h'nde bills dis- 
( it I it'd /.«; lit ri D'^r 


Securities 

0 

I'or I'rcseiiL 
Advance. 

Pro]V)sed 
• ‘ Securities 
for iiicrea.se. 

'Lotal. 

Discount of Hills and Pronii.^sorv Notes . 

.\il. 

Xi/:' 

Xil. ■ 

Slock Kxthange Securities 

Xil. 

/50tl 

^500 

Guarantees or other Collateral . . 

Xil. 

Xil. 

Xil. 

Leasehold, I'reehold, or Cop\liold 

I.and aiul Huildjnj^ 

Xil j 

^800 

^800 

Mi>e<.llancoHs , . . . . . ‘ . 

• 1 

\il. ' 

Xil. 

Nil. 

' Dual.. 

, « , 


/J80(l 

£mo 


7* •rticiihos Cuoi'imt'i'', .Ifronnf. 


Deposit Account. Cukkenj .^ocount. 


• 

Maxiinuin. 

« 1 

Miniimiiii. 

# 

A\cia»:jc. I 

•i 

Maxi- 1 
inuin. 

i 

1 .Mini 

1 Ilium. 

i * ' 

I 

; Average. 

i. 

'Turnover. 

(670 

i'SZi) '' 

i 

f * 

<480 j 

/J326 

iVli) 

,(270 

,(3090 


Managers observations Although Aly. Hoe has a balanie of f45o on Deposit Account 

and fJ57 on Current Account, he states that he will require all the available cash at his 
disposal to set up a branch shop, he is conUmplatm^ opening in Broad Street. 


Passfed by, 

O. Y. Nolan, • 

Managing Direct or.. 


Signature of Manager, 


il. L. Ban/f. 
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^ FORM^ No. 2\-~Concluded. 

Details of Securities now offerki>. 


I^ILLS OF KXCHANOE AND PROMISSORY XOTES j Nil. 

any bills been previously dislionoured ' Sn. 

^ethereally indications of redrawing ^ Kn. ^ 

Stock Exchange Securities I ASOO/- 

Phrticulars 5% War Loan 1929-41 read 

If registered state whether to be transferred into the names of the 

Hank’s nominees u 'ji of Mr. Dillv and Mr. Dally. 

\ a?iie, if quoted at what price. . . . lOli^-^SOO If umiiioted, has 

brokers’ ojiinion been taken as b) tlcir value '' « 

( d- AT ? am EES OR OTHER Collateral | Nil. 

f Particulars ^ 

delation of guarantor to customer 

PeASEHOLD, I'RFElJbLD, ORtoPYHOLD AND BUILDINC. .. .. 

Address. . . .90, Ehii Street, .Mockion-on-Sea. 

|Particulars. . . .(lood cla^s residential villa , freehold . 

Manager’s valuation hjr purjiuse of thisativance HiOO. 

•^^/loOO^ . . ./1 100 (Dun, Drown) being boughj by Mr. Doe for 

Assessed to Rates at •. ^.^900 • 

I f let aiinirtil rental /105 , 

Hates /:i5 (paid bv tenant) 

(iround Rent “ *. /■ 5 

>‘et Rental. . . .^85. . , .calue at years' fiiti^chase fS50. 

Insured against lire in.! . ..Itlas Fire Insurance Co. /, 1000 

If in l.,aii(l Registry Arcii, registered with whatfititie ? 

Or has title been absti acted and veriliei’:*^ Wait and See Mr, Roe ivill 
giee bank a legal mortgage if necessary ^ 

Is there any reouvl of any pi i<.» inoi tgage ^ No.* 


5. MiSCIiLLANEOUS 


/ o/al estimated value oj Secitrylies 


Nil. 

/1 30 0 


Form taken from ^.nglish Banking Methods ” by .\[intv, pp. 29B2. 


'Ir 


FORM No. 22 

J.OAN Application I'okm. 


Applicant's name (in full) 

Names of Partners in case of a liVm . . . 

Father's name and caste 

Occupation with Income 

Residence and present address 

Amount required 

Period and purpose for which requirtxl.. 


.Bank Ltd, 
Office 


How repaynienrts proposed. 


Wheeher he applied to any of the Branches, if so, with what result? 

• 

Any other partciilars ^ 

Nature, E.xtenl and Particulars of Security offered : — 
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FORM No. 22-CotHd. 

RnJes f elating to Set iiyitv. 


1. If house or lanclecl property is oltered as j.eciiriLy, the (</) nature {b) locality, 
^t) previous encumbrances, {d) measurement, (e) value, (f) Mtle and any other particulars 
necessary should be clearly t;iven. 

2, \Vl\cn stock-in-trade, ^foiids and coiumoditiLS are i»ltere<l (a) particulai... (b) con- 
dition. (c) net \aluo, {d) market value, and (c) margin to be kept, should be mentioned. 

i-*. When t'lovernment pajier an<l debentures are ottered (lO nature, {h) rjiteof interest, 
and {c) year, etc., should he gi\en. 

4. If jewellery, i.c., gold is ottered its weight, value and margin should l^e given. It 
should also be given if the caslner has tested it. 

5. When shares of a cornjianv are ottered the (a) name ot tlie t'oinpany, (!;) lumber 
of shares, (c) market \alue, (t/l amount paid on Cvich diare should be mentioned and the 
last balance sheet .shown if necessarv 

6. In ca.se ot per^jonal '.evuiity, name, jiosition auil w'orih »»f the surety .should be 
stated. 

7. If a life policy is ottered -he (a) .iinount of policy, [h) name of the company, \c) 
premium, (d) surrender value and (fi due date of tin* p.»Iiey should be given. Will the 
policy be assigned to the Hank 


'^/atonen! ’>/ If.*. iHh/ hiuJDreoltIc l*i>)h,y!y )}■ Ihc IfibliCit'ot 

r.’ < 


•station. 

• 

Localitv. 

• 

f 

Particulars of 
property. 

.\ppro.\:imate 

value. 

r . 

! KeM.-\RKS. 




- 



- 


^tuteincut nf l^ieutou^ 


Station. 

Name of creditors and 
addresses. 

On what j 
security. | 

[ Amount. 

1 

1 . 

Remarks. 


• 








« 

« 

• 



1 

• 






1 


• X 
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FORM No. 22 — Concluded, 

I • I 

hereby declare that — have read the rules and that the answers given above 
'c true aifd hold Personally lie<blc if any answer turns out to be wrong. 


Place.,, 
Dated. , 


Sigiiature 

DesignatiotT and Address. 


Pules relating to Loans. 


1. The Bank grants loans of Rs. 100 upwards on security of Govornment Paper, 
'lowcllcry^ apd other good securities. 

2. Promissory Notes bearing one or more endorsements, if approved, are fliscounted. 

Advances ^netioned, but not taken ikp by the borrov*er witliin oue moth of 
'sanction will be considered as cancelled. 

‘1. A half-yearly incidental charge of Re. 1 is made upon each Loan and Pro-note 
.\ccount. * , 

• 5. Compound interest will be charged after every Jialf-ycar. 

'I'he Bank has a right to adjust the whole or fTart of the amount due to tlie Bank 
trom the funds to be paid to tin? c mstituent from whatsoever account. 


FORM No. 23. 


Form of Gu.\R.\NfEE for one Customer by one surety. 


io 

The .Ma:^ager, 


Bank JyrD., 

i.ii:NTLEME.V, • 

In cfinsideration of your opening (or 5ontii\uing) an account with of 

(hereinafter called " the customer ") (Clause 1) I of 

]u*rcby agree to pay and satisfy to you two days after demand up to the amount hereinafter 
mentioned all moneys and liabilities already atjvanced, paid, or incurred on such account, 
or Avhich you may at any time advance, pay, or incur to or for the use, or accommodation 
of or on the credit of the customer (whether on current account or by way of opening or 
continuation of any new account special or otherwise, or by the discount of, or otherwise 
jti respect of, bills of exchange, promissory notes, or other negotiable securities, drawn, 
accepted, or indorsed by him, or otherwise howsoever), together with ali interest, discount, 
commission, and oHher banking charges, law and other costs, charges and expenses, which 
may be or may become payable in connection therewith : Provided nevertheless that my 

liability on this guarantee shall not exceed in the whole the sum of Rs and 

interest thereon^it thefrate of per cent, per annum from the date on which demand 

for payment shall have been made by you upon me. 

And I further agree as follows : — 

(Clause ij. *This guarantee shall be a continuing guarantee and in full force until 
three calendar montfl»after I shall have g’ven or sent to you notice in writing of my inten- 
tion to discontinue and determine the same, and shall have paid to you all moneys up to 
cthc limit of niy liability due at the expiration of such notice, and in the event of my. dying 

23 
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FORM No. 23 — Concluded, 

or becoming under disability the liability of my executors, administrators, or legal personal* 
representatives and of my estate shall continue until the expiration of thr^ cklendar 
iiKinths’ notice in writing given you by such legal personal representatives to’^dcterinine 
tliis guarantee : and you shall be at liberty on' receipt of such notice at any time within the 
tliree calendar months to open a fresh account with the customer, and to appropriate 
thereto aM payments subsequently made to you by him and not expressly appropriated by 
him to the old account without prejudice to my said liability to the extent aforesaid. 

{Clause 3). You shall in any case bo at liberty, and without my further assent or 
knowledge at any time to grant to the customer or any person liable with or for him. 
whether as guarantor or otherwise, any time f»r imlnlgonce, and to determine, enlarge oi 
vary his credit, and to vary, exchange or release any other seemities held or to be held by 
you for nr on account of the moneys intended to be hiTeby secured or any part theieof, and 
to renew any bills, notes, or other negotiable securities, and to compound or make any 
other arrangements with him, or any person so liable with or for him, as you mqy think fill 
without discharging (W in aiiy manner aflecting mV liability under this guarantee. 

{Chuisc 4). If the customer shall become bankrupt or insolvent or enter into any 
arrangement or make anv composition with his credihws, you may (notwithstanding pay 
ment to you by me or any other person of the whole or any part of the amount hereby 
guaranteed) rank ns creditors anci prove against his estate for the full amount of your clann* 
or agree to and accept any composition in resp^jct of the same, and you may and shall 
receive and retain the whole of the dividends, composition or other payments thereon, to 
the ef.clusion of all my rights as guarantor for the customer in competition w’ith you. until 
your claim is fully satisfied ; a^nd I w/11 not, by paying off the sum guaranteed or any part 
thereof, or upon any other ground, iirove or claim to prove in respect of the sum guaranteed 
for any part thereof,^ until the whole* if your claim against the customer has been satisfied. 

{Clause 9). To the intent that you may obtain satisfactioli of the wdiule of your claini 
against tVe customer 1 agree that you may enforce and recover upon this guarantee the full 
am.ount hereby guaranteed and interest thereon notwithstanding any such proof or com- 
position as aforesaid, and notw*iths^anding any other^ guarantee, security or remedy, 
guarantees, securities oi remedies, which you may hold or be*- entitled to in^rcrpcct of the 
sum intended to be licrcby secc»rcd or any part tjir’^'vof, and notwithstanding any charges 
or interest which may be debited in your account current with the customer, or in any 
other account upon which he may be liable. 

{Clause 6). Xotwithstanding anything hereinbefore contained this guarantee shall 
extend to* all accounts of the customer w'hcthcr the same are his solely, or arc accounts on 
w’hich he is or may Ixjcomc liable jointly, in any manner whalsocv'cr, with any company 
or person or persons, and in whatever name or firm the same may stanil : ^and this guarantee 
sliall'not be affected by any change in the constitution of the bank, its successors or assigns, 
or by its absorption of or by, or its amalgamation wdth, any other bank or banks. * 

As Witness my hand this day of 19 

Witness to the signature of the * 

above named 

« 

• Name and address and occupation of Witness. ^ 
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FQRM No. 23 (a) 

JOIN'^AND SEVERAL Gt^ARANTEE FORM FOR ONE CUSTOMER BY 
. Two OR More Sureties. 

^ ipiausa*i), in Form No. 23, except that it commences.] 

' Wtf hereby jointly and severally agjee * • 

• (Clause This guarantee shall be a continuing guarantee, and in full force until 
three calendar months after each of us shall have given or sent to you notice in writing of 
dur intention to discontinue anfl determine the same.«afid shall have paid to you all moneys, 
up to the limit of our liability due at the expiration of such notice, and in the event of all or 
any of us dying or becoming under disability the liability of our estates and of our executors, 
administrators or legal personal representatiygs shall continue until the expiration of three 
calendar months’ notice in writing to determine his guarantee shall have been given to you 
by each of us or by the oacecutors or administrators or legal personal representatives of the 
person or persons so dying or becoming under disability; and you shall, etc., etc. 

(Clauses 3, 4, 5 andeG). [Th^same as in Form No. 23 with the necessary modifications.] 
(Clause 7). You shall also be at liberty to release or discharge any of us from the 
obligations of this guarantee, or to accept any composition from or make any other arrange- 
ments with any of us without thereby prejudicing or affecting your rights and remedies 
against the other or otherr of us. 

FORM No. 23 ( 1 ^ 

Form to cover a Firm's Accouni. 

(Clauses 1 to 5). As ahove^ witfi the necessary modifications. Clause 1 should contain 
all the names of the members of the firm. 

(Clause 6). Notwithstanding anything and in whatever 

tffe name or firm the same may stand and this guaraeitee shall continue in force and be 
applicable, notwithstanding any change in the partners composing the firm, by the death 
• or retirement of any of the present or any futiire partners ; or byttho accession of any new 
partner or partners; and this guamntee shall not be affected 

\The remainder as in Form No. 23J. 

FORM No. 34 \ 

Promissory Note Payae^^e on Demand. 

• 

Rs. 100 f 19 

On t^^mand, I promtec to pay to or order the sum of one huncRed rupees 

for value received. , 


Sd/- M. G. Singh Stamp. 


• (Signature across the Stamp). 

FORM No. 24 (a) 

Promissory Note Payable After Date. 


• Rs. 200 19..;. . 

Two months after date I promise to pay to or order tile 

sum (ji two hundred rupees for value received. 

Sd/- G. GovindRaoT Stamp. 


(Signature across t^e Stamp). 
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FORM No. 24 (b) 

Promissory Note Payable after Da^e with Jnterest. 


‘ < Ks. 300 

Three months after date I promise to pay the . Bank Ltd., 


or order, at their Brdm.h, the sum of rupees three hundred with interest" 

thereon at 6% per annum until payment. 

Sd. G. S. SodTii. 

' I 

). 

^ (Signature across the Stamp). 


' FORM No. 24 (c) 

Promissory Note with Joint Signatures. 


19..,. 


or ordei the sum of one 

I' 

Sd/- G. Govind Kao. 

Sd/- G. S. Sodhi. 


rOI\M No. 24 (d) 

PI 40 MISS 0 RY Note with Joint ^nd Spvej^^al Liability. 

I 

• - 
• 

Rs . 19.... 

We jointly and severally promise to pay on demand to 

Hank Limited, or order, in their oftice at 

or Hrancli, the sum of Rupees 


Jor value received, with interest thereon at the rate of. 
thelleserve Bank of India rate with a minimum rate of 
from this date until the date of payment in full with. . , 

& 

* Signature*. 





On llemand we promise to pay to 
hundred i*Upces for value receive^. 



I ull Address, 


Si^n over 
Stam^Ji. 
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FORM No. 24^e) 

riiOMissoRY, Note P4Yable on Demand with Interest. 


.Office. 

....19...-. 


On demand, I promise to pay. Bank, Limited, or order in their 

‘Office at o? I3»afich the Sum of Rupees 

. . * for value received 

together with interest at tlie rate of per cent, alxjve Reserve Bank of India rate, 

subject to a minimum rate of per cen^ per annum from this d^j-te till date of payment 

in full with rests. 


Signature . 


Full Address. 


Kindly sign across the Staiiij> 


FORM* No. 25 


Si'ecime:^ forms of Bills of Exchange. 


i?s. 100. • 

On demand pay Mr ^ or order the sum of rupees one 

liundroJ for value received. * • 


M. Jodh Singh Stamp. 


• 9 ' • ^ 

On pr»sentati#n pay Bearer the #um of fifty rupees. 


Sdr- R. M. Patel Stamp. 


3. 

Rs. 100. 


• One month after date pay to the order of. 
of one hundjTcd rif[)ees for value r^cived. 


Sd/- M. G. Bhagavaii. 


Stamp. 
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I 

FORM^No. 2&— Concluded. 


Ks. 100. 

One month afterlight pay to mo or my ordpr One hundred rupees for value rUceived. 


To 

Sd/- Ramlal 


T 


— / 

Stamp. 

r 

1 


FORM No. 25(a) 

Protest of a Bij.l for Non-Acceptance. 


On this the day of One thousand nine hundred and .at 

the request of A. 13., of merchant, and holder of the original bill of exchange. 

a true copy of .which is on tl^e other side writt^yi {or is underwritten), I, .... i of the 

said City, Notary Public by royal {or lawful) authority duly admitted and sworn, did 

produce and exhibit the said original bill of exchange to." on whom it was drawn 

at {his address) for acceptance, and demanded acceptance thereof to which he replied that 
it would not be accepted at present {or the answer given). Wherefore, I, tlie said Notary, 
at the reciuest aforesaid did protest»and by these presents do solemnly protest against the* 
drawer of the said bill of exchange and all rthcr parties thereto, and all others whom it doth 
or may concern, for exchange, re-exchange all hosts,* damages, charges and interest already 
incurred and to be hereafter incurred by reason of the non- acceptance of tlie said bill •>! 

exchange. Thus done and protested at .'.in the presence of 

r witnesses. 

Dated this da/ o! .• One tlfbusand nine hundred and 

which I atte.st. 


Notary Public. 


FORM No. 25 (b) 

Advice of Non-Acceptance or Non-Pa y.ment of a Hill. 


No. 

To 


Dated 19 


. ^Icssrs. 


Dear Sirs, . 

We have to advise you that the following bills on which you appear as case in 

. presented to the drawees acceptance unaccepted 

, fall due payment • unpaid 

We shall appreciate if you take up the matter with the drawees and liave ^the 
accepted 
paid 

•In the event of yoifr failure to do so, we shhll be obliged to seek instructions from the 

drawc-s. / n ‘ ‘ 

• Your^ faithfully,. 

Accovintant. 


bill 
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FORM No. 25 (k) 

NojicE OF Dishonour. 



To 


19 




Dear Sir(s), ^ 

Please note that the following bills accepted by you and which fell due on 

are not paid. • 

We must hold you responsible for any loss or charges which this Bank, or any other 
party interested in the bills may be put to or incur on account of dishonour. 

Yours faithfully, 

/\cc9untant. , Manager. 


No. 

• 

^Vmount. 

Drawn by 


% 

• 



FORM No. 26 • 

• • • 

.Memorandum -FOR ^Securing Bankers' Advances Against 
Stock«E?^iiange Securitwss. 


of .’ (hereinafter celled the said Bankers) having 


agreed to make advances of moneys to. and to permit. . 

to open and continue an account with the said Bankers, I of, 


do hereby deposit in their hands for better securing and re-payment 

of such advances or any renewal thereof, and as a general cover upon all accounts with the 
sai(.l Jiankers' including Bankers’ Interest and their usual commission and other lawful 

charges, and.... hereby authorize them to sell such securities by public 

auction or private contract, at such time or times, to such person or persons, and at such 
])ri«»or prices and under such conditions as they in their absolute discretion shall think fit, 
and to apply the prijfceds after payment of the costs attending such sale and transfer, in or 
towards satisfaction of the said advances and all other moneys which may at any time be 

owing by to the Bankers, either separately or jointly with any other 

.person or persons, and either as a principal debtor or as a surety fop any other person or 
.persons including such interest, commission and charges as aforesaid. 

• 

Signature 





360 


banking law and practice in INDIA 


'FORM No. 26 (a) 


Advances against Stocks, Shares, etc. • 


Spccijil Adhesive itamp of Re. 1 . 

Date ; 

.Ban,k, Limited. ^ 

In considcrntic^n of the Bank. Limited (hereinafter referred to 

as the said Bank) allowing me, us the iiiulersigned to overdraw niy/oiir account with the 
said Bank or to open an overdrawn account with th^ said B^.nk or otherwise to obtain 
asisistance from and incur liability to the said Bank I/we hereby pledge to the said Bank 
as security for the repayment to the said Bank on demand of all amounts due or which 
hereafter may become due from me/us fo the said Bank, as well as for all intciests thereon 
at the rate or ratc> changed by the said Bank and all costs ayd charges, all Stocks, Shares 
and Secunlies which 1/we now deposit or which J/we may have already deposited with the 
said Bank, or which may be in their pdsses>ion on lay/our behalf as also all Stocks, Shari's 
and SeciiiRie.s which I i\emay heieafter ^leposit with the said Bank dn addition toioi iii 
substitution for the Stocks, Shares, Secuiitics already deposited or which may hereafter 
come into their possession on my/oiir behalf And Bwe*, the undersigned, hereby eonstitiitt 
iind appi'inl as my/mr .\ttorney for the pui poses hereiiialter mentioned the Secretary or 

Accountant for tlie tiFuc Ixang in of the sawl Jiank and specially authorize 

and eirip<n\er him to Jill up amUcomplete any incomplete transfer attached to any of shell 
Stticks, Shares and Secuiilies, and to insert his name or that of aii}’ other nominee of the 
said Bank therein as triuisferee of the Shares a\id Secuiities, enumerated therein afid t'» 
sign, or, as the case may lie , to sign, seal, execute am,! deliver any such transfer or other 
document that may be ilocossary or required for thv* purpose of completing the title of the 
said liank to any such Stocks, Shares and Secuiities, and register the same in the books of 
the coAcern to which the sam^^relatef and obtain fresh strip for the Shares and Securitie'^ 
enumerated therein in Insciwn name or in that of any other cmploj ce orjnoinineeof the said 
Bank without any reference to or ebiiscnt of me, us. Also to pledge aiid/or sell and abso- 
lutely dispose of all, or any such Stcl^ks, Share.s and Securities, at such price and in such 
manner as he may think lit without any reference to or coi^seiV of me/us. AXI) I/w(# 

hereby agrce*at the request of the Secretary or Accountant for the time txang in 

of the SLi^d Bank to sign, or, as the case may be, to sign, seal,* execute and ijeliver any 
iransfer tir other document that may be nece.s.s.iry or recpiircd by the said Bank for the 
})urpose of completing the title of the said Bank to any of such Stocks, Shares and Secuiities. 
AND I 'we further authorize the said Bank to reimburse, themselves out of the proceeds ol 
anv pledge or sale all cults, charges and expenses inciirrcd by IJliem in transferii,ng and sell- 
ing all or any of such Stucks.^Shares and Securities or maintaining, the v^liie thereof ov 
otherwise in connection therewith. AND ,l/\ve «Iccfaro that the said Jiank shall* not be 
re;,ponsiblc for any loss from or through any brokers or others employed in the sale of any 
such Stocks, Shaiesand SeciiiTtic;sor for any loss or depreciation in value of any such Stocks^ 
Shares and Securities arising from or through any cause whatsoever. AND any doliciency 
wdiatsocver and howsoever arising I/we agree* to make good and pay on demand to the said 
I3ank. AND it is further agreed that the s.aid J3ank sii«illhave a lien on all such Stock-^, 
Shares and Securities or on the proceeds after sale thereof fif sold) as security for or in part 
pa>mcnt of any other debt due or liability then incurred or likely to bo incurred by me/u^ 
to the said Bank. ANDl/wc further authorize the said Bank to collect all di\idends and 
Ixmuses payable or hereafter paid in respect of any of sucli Stocks, Shares and Securities 
and engage to .sign all such fiiithcr diicumcnts as may be necessary elJectually to vc.st iji or 
secure to the said Bank the ijroperty in the said Stocks, Shares and Securities and dividends 
and bonuses payable in respect thereof or to elfcet tjic selling or tran.'Aerring of the same or 
to enable the said Bank to obtain new Stocks and Shares in the event of any Oimpany 
being wound up or •reconstructed. AND R'we furtJier agree at all times to keep up the 
value of such Stocks, Shares and Securities. AND in the event of a temporary or perma- 
nent depreciation in value of any such Stocks, SJiares and Securities, at the request of the 

said Bank or the Secretary or Accountant for tlu' time beii/g in. . . .t .• .of the said 

Jiaflk either to pay the said Bank in money the differeuc^e between the market value of any 
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such, Stocks, Shares and Securities on the date when they were deposited with or came into • 
the possession of the said Bank and on the date when such payment as dforesaid may be 
jnade, or trt^ieposit with the said Bank on thedate when such payment as aforesaid may be 
made, of to deposit with the said Bank ot^cr approved Stocks, Share* and Securities equi- 
•valentin vaijjc to the market deterioration. AND int^c ev(*nt of my /our failing to comply 
with such request or failing to i)ay to the Staid Bank on demand all or any part of the 
moneys then due or to owing by mc/us to the saitf Bank 1/wc hereby authorize the said 

Bank or the Secretary or Accountant for the time being in of the ^aid liaiik 

to exercise all or any of the powers hereby conferred upon them and hijn. AND I/we 
declare ^at the said Bank or the Secretary^or Accountant for the ^mc being shall not be 
answerable or responsible for any damage or depreciation which any of such Stocks, Shares 
and Securities may sutffir whilst in their possession under this Agreement nor shall the said 
Bank or the Secretary or Accountant for the time being be under any liability whatsoever 
to make any payments •£ mom^y^or to do any other act or thing for the purpose of prevent- 
ing the loss or depreciation of the said Stocks, Shares and Securities. AND l/we further 
declare that I am/ wo arc the owik r /owners of all the Stocks, Shaics and Securities 
already and now aljoiit to be deposited by nie/u.'? with the said Jlank and that the same are 
«icceptc(l for siicli deposit ’vilhin my /our own disposition and control and free from any prior 
cliarge« • * 

w 

AiVl) l/we liereby also agree that any notice in writiifg rcfjuiring to bo served hcrc- 
uiiiler shall be Stillicienlly served if addressc^l to me/us at lu^/our address* registered in 
the Jlank or in the event of no siidi address being registered at my/our last known place 

of u." 3 i(Ieneo or linsincss in and left at such address or place oi it forwarded to 

mcyUs liy post at the address oi ])lace aforesaid. A notice sent by post shall be deemed to 
be given at th(^ time when iii*dno course of post it would be delivered at the address to 

it is .sent. • 

% 

• r n wit ness whereof l/we have hcreiftito s5t my /our hand th« First day of 

one thousand nine hundred...* 

Signed by 

111 the presence of 

xVddress 


FORM No. 26 (h) 

Shakk Transfer For? . 


of. . .«.• in consid fra lion of the sum of Rupees 

p.iid lorfiie by .hereinafter called the .said Uraflbferec do_ liereby transfer 

to the .saifl Transferee Shares niiiiibero^l standing in m\ 

name in the books of the * • • .Company rdmited, to hold unto the said 

rransferco bis executors, administrators, and assigns, subject to the 

se\cral conditions on which 1 fiokl llie same at the time of the execution; and 1 the said 


do hereby agree to take tji 

Signed this day of.. 

Signed by the aboveiianied transferor in 

the presence of W'ilncss 

Address . . . 

iy^ied by' the alxjveiiained transferee in } 

til* presence of Witness > 

Address .^. . . . J 

Burchasej's Sipccimcii 
Sigiialurc.^ 


e said Shares subject to tlie same conditions. 
. . .ill the year 19. . . . 

Seller 


Pul chaser . 

Occupation 
Address. . . . 

Approved 

Dircclorii, 



362 


BANKING LAW AND PRACTICE IN INDIA 


p’bRM No. 26 (c) 


Notick of Lien on Shares lo Companv. 


. l^ANR Ltd. 


The Secretary, 


.Co., Ltd , 


Df-ak Sir, 

We hereby beg to give you notice that we have alien on the shares Nos in 

your Company t>tantling in the name i>l Af 

Kindly '»ign and return to us the enclosed duplicate notice and at the same time be 
izood enough to say whether you have received notice of any prior cliarges on the abov'(' 

Vours f.iithf Lilly, 


For ILank Ltd.. 




.'b; .b'.. .uc' iSid dul^liCvitc cndot'srd /he folio. certificate : — 

We herebv* acknowledge having received a copy of the above notice and Ixjg to stajc 
that we have not yet leceiveLl any ?iotice,of a ])rior chirge upon the shares. 

* * * Per pro 0.1, Ltd. 


‘ t'ORM No. 27 

Appication f,or Bank’s Gu.aranteh. 


Bank, Limited, 

iiE.xK Sirs, • • * 

In consideration of your guaranteeing to pay to Messrs'. . . .• # ot 

the sum cd. . uncoiidttioivdly in the event of ifly failing to 

perform mv portion of the contract dated. 1 . . . .made between myself of the one 

part and Messrs of the other part in respect tif certain machinery and 

upon terms and conditions detailed in the said contract, and in respect of which guarantee 

given by you to the said yuu have written a letter dated 

to that Company, a copy of which is scheduled herein, I, gurantec to you, 

, .Bank Limited, payment of .all sums which may at any time or times be 
paid by yo\i to the said Company in respect of the guarantee above referred to, and I agree 

1) keep In deposit with you or your Agents a sum of in 19 

War Loan earmarked for the purpose of meeting my obligations to you in respect of pay- 
ments which may be necessitated under the said guarantee given by you an?l I further agree 
to hypothecate to you the undermentioned securities, as a security for tlie due repaym mt 
of all short-falls, if any, in respect of and .arising out of payments made by you and 1 fiftthcr 
agree to hold you indemnified against any loss or dainiige arising out of your^calings with 

tlm said and I further undertake that no portion of the said deposit of 

^ *. * . *. . may be claimed to be used by me for any i>urpose otlier than payments which 

require Vo be made under the guarantee given by you and 1 further agree tliat^thig guarantee 
hall be held as a continuing guarantee for any sum or balanqje which may at ajiy time be 
due i»pon the said account in respect of the guarantee given by you. • 

Yours faithfully. 
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FORM ffo. 27— Concluded. 

' . SCHEDULE "A." 

Copy of letter flated to the from 

the Bank Ltd * 

• Wlierc^s by an agreement dated the day of ^ 19 and 

made between.^ of the one pjprt and you of the other part tlie 

of • in consideration of your granting time until the 

end of* the first cane crushing season after the date of the shipment of the last part of certain 

machinerj^ hereinafter referred to or, until the ...of 19 

whichever should^hrst happen for the payment^f the balance of the purchase 

price of the miinner mentioned in sub-clause (c) of Clause 5 of the said 

agreement for machinery iii^tirc part^ularly described in. the Schedule to the said agreement 
agreed to obtain a guaran^c by an Exchange Bank to secure payment of the said sum of 

in the manner therein provided pnd whereas the said has 

requested us to guarantee such payment and we have agreed to do so in manner hereinafter 
a])poaring. . * 

Wc, Bank I.innted hereby unconditionally guarantee to you the 

uncoifditional payment of tlie said sum of .* on the date and in the manner 

as staled in the said Agreement. * 

Shoulfl the said ^ fail to make payment on due date as aforesaid, such 

suni of shall be payable by us on demand without notice of default or 

other notice being served on the said ^ . .or upon us, PROVIDICD ALWAYS 

^hat should the said machinery not be found by lo work satisfactorily in 

accordance with the terms of the said \igree men t the saul sum eff shall be 

<lcposited by us upon tine date as aforesaid in an account wjiich we shall open in tlje joint 

name of the said and you and in the event of its being subsequently found bv 

Agreement, Arbitration, Award, or Decree that in fact* the said had no good 

grounds for withholding payment or failyig to deposit the said sum undfer a similar provision 
in the said agreefhent to this present provision you shall be entitled to withdraw the said 
sum togetljpr tiith all interest thereon and in any other event the deposit and cCI interest 
thereon shall be payable in accordance with such xVgreement, Arbitration, Award or Decree. 

You may grant the said.«^ any timar or other indulgence or make any ^ 

arrangement \^atcvcr^with*hin1 either as to receipt of a composition on your claim or 
otherwi^ or release or part w'ith any Security you may hold*on any part of or interest in the 
same without discharging or otherwise diminishing our liability to you, and you may enforce 
or have recourse to all remedies or means for recovering an^f of the said moneys for the time 
being payable as aforesaid whether under tliik guarantee or under any other security or 
otherwise at such time and in such order and manner as you may think lit. All*dividert\ls 

and payments received by you from or on account of the said .may lx; 

applied by you in any way whatsoever in satisfaction of any other smii or sums p'ayablc 

by the said * to you and any such payments as Jire not so applied td any 

othe??u»count may be taken and applied as payments in gross without any right on our 
part to stand in«yoiir ^ilace or claim tl^i bcnelit of any such dividends and payments or 
other security or guarantee until you have received the full amount of all claims which you 
mav have against the said 

Signature 

Manager, <. 

. . ., .^ . . . Dank Lt.d. 
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' FORM No. 28 

Pledge of Jewellery as Security for on Pi^^missory Note 


To. 

The Manager. 



13ank, Limited/ 


Dear Sir, 


As security for the due rc-p.iyincut of — Promissory Note of for 

Rs and interest as sjceci lied therein, please receive Jewellery, bcloii^in:^ 

to with the wei^^ht in tola<; as jier statement at foot (w^rijh hns been valued by your 

* PI V 

saraf at Ks and in the event of faihni' to meet the above obligation 

I . our - , 

on the Bank making a demand A hereby aut hoi i/e/ !\e ILmk to dispose of the said security 

and from the pnKeeds rc-im burse the Bank and— ^ also Ivnd — ■ t<) make eood any 

we oui'sclve-. ” 

r • 

deficiency in connection tluTcwilh. V'he notice of ilemand will be suHicient if posted to 

last registered address. Even if not nreivod bv -i- undertake not to take' anV 
our , ' U''' wc 

obje^rtion to the regulaiity of the sale of the pledged Jewellery by the Bank anil will nr i 
be entitled to any dainagf' against the Bank on the ground of irregnlarit v of the sale. 

^ • t 

-T- furthiT declare that tlu' Ttwellerv, lodged by — is ol eimmie gold and be- 
\Yc ' ' US 

•longs to ^^and no one else has anv lieu over it. , 

us . . ' 


List pf JczLclUyy rcfcyycil t? abji'c an l djfy jsitcd zuitJi th' Bauk ds Sccnrityi 


Xo. 

Description. 

* \Veight. 

Approximate 
' VMue. 

1 

i 

^ r otal 

Ks. 

a s. 

ps. 

f 


!• 


Yours faitl^fully. 
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FORM No. 29 

r 

Agreement for Cash Credit. 


. The. ...... V Bank, LHnitcd, tlfrough their office 

at . I. . .having at the request of 4 (hereinafter called 

the Borrowers) undertake to open in the Books of thp Bank at a Cash 

Credit -account with the borrowers, up to the maxinlum limit of Rs 

It is agreed as follows : — 

1. That the Bank shall not, under this agt cement, be required to'make advances to 
such an amount that the total dues in this account including interest and other charges 

may, at any time, exceed tfte sum of Rs The Borrowers shall, however, 

be responsible for the payrjicnt of tfie entire amount that may at any time 1x3 due in this 
account although such amo unt may exceed the above-mentioned limit. 

2. That interest at the rate of per cent, per shall be cal- 

culated on the daily balance of the said account and-shall be charged to the account on the 
last working day of each month and it wall form part of the principal and will carry interest 
at the abov^mentioned rate.'* • • 

3. That on the day of 1 9.r . .next or on demand being made 

by the Bank on any earlier date, the Borrowers shall pay to the Bank, the balance then 
outstahding and owing to the Bank on the said^account inclusive of interest at the rate 
abovementioned to the date of payment, together with all the charges and expenses charged 
or incurred by the flank as abcertained by tlie books of the said Bank which the Borrowers 
agree to accept as sufficient proo^ of the correctness thereof, without the production of any 
voiycher or paper. 

4. That the Head Office of the Bank being at * the said Ifank will be 

at lily'rty to sue tlic Borrowers at or dt 

5. That the borrowers will be liable for all costs of recover^ incurred by the Bank 

before filing a suit and also for aircos^^ in connection wjith the ^uit till recovery of full 
amount, whether such costs may be allowable by rules of Court or not. • 

3. That a relative Pro-note dated for R^* has been given 

to the Bank by the Borrowers to secure j^aymeni of any sum 't/hich may at any time be due 
to the Bank on such account. , 

7. That the Borrowers agree that when the Reserve Bank rate of discount is 

per cent, or above they w^l pay as intcrc^^t 1 per cent, above the said Reserve Bank rate. 

8. That the- Borro\f'ers» agree to pay incidental charges for every .six inqpths or part ' 
thereof (accord^ing to lalxiiy involved) during the time the account remains open. 

9. That fhe Borrowers shall not be entitled to any interest, for any sum wliich may 
at^any time stand to their credit in this account. 

10. That the Bank will ahvays be at liberty to stop*' making advances at any .time 

without previous notice and witlidut a.ssigniiig any rdason, even though tliesaid limit of , 
Rs .j^.has betffi fully aVailcd of. “ 

11. * That the Borrowers further agre^to pay interest at the stijiulatcd rate on 

portion of the aforesaid limit even if the limit'is not availed of at all, or an amount less 
than the aforesaid portion is borro\\ed or even if there is a credit balance in favour of the 
Borrowers. 

Witnessed by:— Signature of Borrower or Borrowers. 


Aflrlrr‘<j‘i 


Address 

, 

0 

Datcci*, 

Witnessed by : — " 

19.... 

Dated 

For the 

Manager, 

Address 

K • 





Dated * 19. . Dated . . 
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' FORM No. 30 

Agreement for advances on the security or pledge of grain and produce. 


To 


I. 


Bank Ltd., 


('.F-NTLEMEN, f 

In consideration of the Bank fjranting mo/iis advances limited in amou; t and duration 
as in the discretion of the Bank from time to time on the security of grains or othci produce, 

‘....residing at do hereby for 

myself/ onrselvoc, assigns, heirs, excutors and administrators agree: — 

1. That the adwances so given shall be payable on demand with interest to date of 
payment. 

2. I hat interest on the atlvances shall be paj’able at the rate of % per annum to 
be charged on the 31st December, and 30th June and if not paitl on these dates may be 
added to the principal amount and shall bear interest at the rate aforesaid as from the due 
date and that all interest due will be paid up-to-date at the dvite the advance is finally 
cleared. 

3. That if the advance is not paid on demand then tlie Bank may sell all or any part 
of the security pledged cither by auction or private sale and under such condition as the 

Bank shall think fit after is.suing to^^— day^*’ notice by rcgiscered letter posted to above 

us 

address ; the Bank, however, shairiiot be iiable for a‘ny loss arising by rcasi>n of such sales, 

^Yc ^*^*^crtake to hand over tlic grain or other produce to the Bank in the follow- 
ing manner: — 

{(i) Ihe grain or other produce will be stored in the godowns or filled in the Khattics 
in the presence of an employee of the Bank. 

(i') The godow’ns^!^^ Khattics dll be handed over to the Bank with invoice con- 

. . gr * . . ^ 

taining full particulars of the grain or otluT produce including weight or other 
measurement and m^i'rket value. 

{c) The goclown —-^Khattics so handed over will be in the full possession of the 
or 

Bank who shall be entitled to keep their Durwans on the premises until such 
time as the advance inO.uding interest due is repaid and the godowns 

iVhattics arc redelivered to^^ and shall have' no right to open them or 
us we 

in any way take delivery of the same or deliver to others the contents thereof. 

.{(f) ^^otw'ithstandi^g tlie delivery to the Bank of the godowns —^Khattics and the 

presence obthc Bank’s Durwans, the Bank shall i.* no way be responsible for 
the safe custody of^thc contents nor *‘or the preservation of the said godowns, 
nor for the performance and olx:ervat!ion of the terms on which the same are 

held and -^^iicrcby undertake to be responsible for their safety from theft and 

destruction or deterioration by rnin, or other causes, it being understood that 

• if So required the Bank on a wTittcn application will allow open the 

godowns Khattics for examination. 

. 5, ~ — hereby undertake that at no time will— fallow the market value of the grain 

We ^ we rac 

or produce pledged, less a clear margin of % to fall below amount due by — 

but should at any time the margin fall below thiii figure then the Bank may sell the 

me 

security by auction ^jr private sale after giving — — days’ notice by registered letter to- 
the above address. 

I • • 

6. do not keep at all times the grain* and produce insuied to the full value 

. thereof to the satisihetion nt the Bank in some insurance office approved by it and hand 
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FORM. No. 30 — Concluded. 


over valid policies .therefor* assigned* to the Bank, then the Bank may effect 
thereof to the full value or any smaller value at its own discretion and may 

moneys so oKpended as money advanced to ^ 

• 7. .The Bank may pay all moneys nccAsary to maintain their un3isturbed 

Qf the said godowns Khat^ies and to preserve the same in good condition 

treat all money so expended as money advanced to 

S. The security held on the terms of thif agreement shall act as^ continuing security 

for tlie ultimate balance .of all moneys that may be due from to the Bank and neither 

the said security nor thi» agreement shall be considered terminated by reason only of the 

n'paymcnt of any particular advance or by account with the Bank being in credit at 

our 

any time or from time to time (nor by any chang(fin the constitution by death or otherwise 
in the partnership now cff^ied on by us). ^ 

9. • All grain or other produce which may he/eafl^r be deposited as security with the 
liank by way of addition to or substitution for the grain or*othcr produce now deposited 
shal4 be included ih and held subject to the terms of this agreement. • 

Witness Signed 


insurance 
treat all 

possession 
and may 


FORM*No.*30 (a) 

PLEDGi!: OF Goods wo siscuke a Demand Cash Credit. 


. Bank Bn:)., 


Xo 

Amount Rs. 


Xaine(s) 

. • 

The Bank Limited j(hcrcinaftcr called "the Bank”) 

Iiaving at the rcijiicst of ••• • (hereinafter called ” the 

Borrower Js) ”) opened or agreed to o^en in the Books of the Banket a Caslf 

Credit Account to tffe extent of R^ipegs with Wie Borrower (s) 

to remain in force until close by the Bjfnk aryd to be secured by goods to be pledged with 
the Bank. TT IS HEREBY AGREED between the Bank and the Borrower(s), the 
Borrower(s) agreeing jointly and Severally as follows : — . 


1st. — Th.at the goods described in genctal terms in the Schedule hereto which have 
been already delivered to and the goods which .shall be hereafter delivered tp the B^nk 
under this Agreement whether for the purpose of forming additional security for any sum 
already drawn or as security for any sum or sums to be drawn against the said Cash Credit 
Account, or by way of substitution for and in lieu of any goods which may from 'time to 
time have been delivered or may be delivered to the Bank under this Agreement or other- 
wjge^howsoever (hereinafter called” the Securities”), arc hereby pledged to the Bank "or 
arc to be deemed to have been so pledged as security to the Bank for the payment by the 
Borrowers of the b^ance due to the Bank at any time or ultimately on the closing of the 
said Cash Credit Account and for th8 payment of all debts and liabilities mentioned in the 
1 Ith clause hereof. The expression ” the balance due to the Bank ” in this and the sub- 
sequent clauses of this Agreement shall be taken to include the principal moneys frdm 
time to tinfe dlie on the said Cash Credit Account and also all interest thereon calculated 
from day to day the ratft hereinafter mentioned and the amount gf all charges and 
expenses which the bank may have paid or incurred in any way in connection witk the 
Securities or the sale or diijpos^ thereof. 
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t 

FORM No. 30 (^ai')-t-Contd. 

f 2nd — That the Rorro\vcr(s) shall not during the continuance of this Vgree nent pledge 
or otherwise charge or encumber any of the goods for the time being the subject or intended 
to be tlie subject of this security nor do or permit any act whereby the security herein- 
before expressed to be given to the Hank shall be in anywise prcjudically alTccteh. 

drcl. — That the ^BoiTo\ver(s) shall with the previous consent of the Hank be at liberty 
from time to time to withdraw fromnthe Hank any of the goods for the tinicloeingplcdged 
to the Hank and forming part of the securities the subject ofithis Agreement, provided tho 
advance value of the saitl gootls is paid into the said account or goods of a similar nature 
to those mentioned in the schedule hereto, or any of the same, and of at least equal value, 
are substituted for the gix:)ds so withdrawn, i’rovtded always that with thc'^'Wevious 
consent of the Hank tiie Horrower(s) shall be «t liberty to withdraw from the Hank any of 
the gootls ftw the time being pledged to the Hank without paying into the said Account such 
advance value as aforesaid or substituting any gootls as aforesaid* provitled the nccessarv 
margin ret-iuirctl by the bth clause hereof is fully maintained. 

4th. — That all securities already anil hereafter deliveretl as ahwesaid shall be insured 
against I'ire risks b>- the Horre»wer(s) with some Jiisiirance Company or Companies ap- 
proved by the Hank in the name t>f the rtank f«>r the full market value of such securities 
ami that all policies hu- ajul receipts for premia paid on such Insurances shall be delivered 
to tlie Hank. Shoultl tlie I Jorrow cr(s) fail to so insure or fan to tleliver the policies or 
receipts for premia as aforo'^aid the iVink shall bo at liberty to elto;:t such insurances at the 
expense of the iSorrow 

5th. — 'rhat .dl sums roccive<l under any such ItisiTance>. as aforesiid shall be applieil 
in Ml- towards the iKiiiitlatn ui of tlu* balance tine to tlie Hmk for the time being anti in the 
event of there being a surplus the '^ame >5hall be applieil a,s provuleil by the 11th clause 
lu roof. 

«- 

bth — That the 1 lorrowerfs) sliall m ike .\jitl fufnisfi to tlie Hink such stattmients ami 
returns of the cost ami market value of the seaairities an«l a full description theieof anti 
produce such evidence in support tAu'reof as the Hink indy from time to time require and 

.shall inuntain in favour of the Hank a margin of per cent, between the market 

value frprn time to time of the .securities and the balanrcdiie to the Hank for the time being. 
Such margin shall l?c calcidatctl'on the*'open market value of tlie securities as li.xcd by the 
Hank from time to time aiitl shall bejnamtained by the 13oirower(s) cither by the delivery 
of further security* to bo approved by. the Hank or by cash payment by the Horrowcr(s) 
imjnciliately on tlie ni?frkct value for tlie time being of the see.iirities becoming le.ss th.in the 
aggregate of balance tiue to the Hank plus the amount of. the margip as calculated 
al«ve. 

/th — X he interest at the rite tif per cent, piu* annum sh dl be ealoul.itetl and 

ch'^rged on the daily b«ilancc in the Hank’s favour duo upon the siitl Cash C^iodit Account 
until ihc same is fully litiuulatt tl and sli^ll be paitl by the Hpi;j't)wt‘i(s) as ami wlieii dem.ind- 
by the Bank. , 

.Sth — That'on tlemaml by tho Hank the l3orrouer(j^ .shall pay to the HankTlie J3c^laiice 
then due to the Bank on the siitl Cash Crctlit \ccoifnt together with all further interest at 
the rate aboveincntioncd ami the amount of all further charges and expenses (if any) to the 
date of payment providetl that nothing herein in this clause contjxined .shall be deemed to 
prevent the Hank from demanding payment of the interest for the time being due at tlie 
abovcmentioncd rate without at the same lime tlcinaiiding p.iyiiient of the balance due to 
the Bank c-'fcliisivc of such interest. 

9th. — That if the ]3orrower(s) shall fail to maintain such margin as aforesaid or if the 
Horrowcr(sf fail or neglect to repay to the Bank on demand the b.ilance then due to the 
Bank or in tlie event of the Borr(>wer(s) bcc<.miing or being adjudi'-.ated Bankrupt 
or Insolvent or executing any Deed of .Arrangement, Composition or Inspectorship or in the 
event of any distress or execution Indiig Icviecl or enforced upon or against any of the 
perty of Borrower(s) whether the said property shall or shall not be the '^ubjcct of this .secu- 
rity or (whether the BoiTowcr(s) arc or are not a Joint Stock Company) in the event of any 
person. Arm ur Company taking any steps towi^rds applying for or obtaining an order for the 
apfKjintment of a Iteceivcr of the Borrower's property or any part thereof or (in the event of 
the I3orrovvcr(s) being a J<4nt Stock Omipaiiy) if any person. Arm or Company LhaJl apply 
for or obtain an order for the winding up of the BofJjrower(s) or if any such order is made or 
any Ik* taken by any person, lirm or Company in or towards passing any resolution to 
wind up the Bovowcr(s), or^if any^uch resolution be pd^.-ied whichever may Arst happen. 
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it shall be lawful lor the Ban*k forthwith or at any time thereafter and without any notice 
to thc,Rorrower(s), without prejudice to the Bank’s right of suit against the Borrower(s), 
cither by public auction or private contract absolutely to sell or otherwise dispose of all or 
smy of the sfe/iuritics either together or in lots or separately and to apply the net proceeds 
oi such sale in or towards the liquidation of the balance then due to the J^ank. 

10th. — TtHit if the net sum realized by such sale be idsufheient to cover the balance then 
fhie to the Bank, the Bank slirfll be at liberty to apply any other money or moneys in the 
hands of the Bank standing to the credit of or belonging to the Rorrower(s) or any one or 
more of them in or towards payment of the balance for the time being due to the Bank : 
and in tW^ event of there not being ati;^ such ^loney or moneys as aforesaid in the hands of 
the Bank or in V^e event of such money or moneys being still insufficient for the discharge 
in full of such balance th(j Borrower (s) promise and agree forthwith on production to them 
of an account to be prepared and signed as in the 12th clause hereinafter provided to pay 
any further bnlance which may appear to be due by the Borrower (s) thereon, PR()VTI_>KD 
ATAVAYS that nothing Ifercin contained shall be deemed to negative, qualify or otherwise 
prejudicially affect the right of the Bank (which it is hereby expressly agreed the Bank shall 
have) to recover from the Borrower(s) the balance for the time being remaining due from 
the Borrower(s) to the Bank upon the said Cash Credit Account notwithstanding that all 
or any Qf Uie said securitics*inay not have been realized. • 

• 

Jiltli. — That i;i the event of there being a surplus availal^c of the net proceeds of such 
sale .after payment in full of the balance due to*the Bank it shal^be lawful for\hc Bank to 
retain and apply the said surplus togcthe.r with any other money or moneys belonging to 
the Borrower (s) or any one or more of them for the time being in the hands of the Bank in 
or under whatever account as f;?.r as the same shall extend against in or towards payment 
OTk lifiuidation of any and all other moneys which shall be or may become due from the 
13orrowcr(s) or .any one or more of them whether solely or jointly with .any other person o, 

• pcr^iis, firm or Company to the Bank b>i way ot Loans, Discounted Bills, r..etters of Creditr 
Guarantee.s, Charges or of any other debt or liability iiicludmg* Bills, Notes, Credits and 
other obligations current though not Uicu duo or pay.ible or othfcir deniauds legal or equit- 
able which the Bank may have .against the Borrower(s) or any one or mcire of them o» which 
the law of set-olf or mutual credit wquld in any case adn^t and whether the 13o|irower(s) 
or any one or more of them shall become or be adjufticatciP Bankrupt or Insolvent or be in 
licfuidatioii or otherwise and interest thereon from tlu^d.iLe on which any and all advance 
or advances in respect thereof shall have been nu^c at the rate or respective rates at 
, which the same shall hj^e been so advanced. • , 

12th. — The* Borrower(s) .agree to accept as conclusive proof of the correctftess of any sum 
claimed ^ be from them^to the Jiiiik under this Agroenient a sLateineat of account made 
out from the books of the B ink and signed by the .Vccountaiit or otlier iVily^ authorized 
olliccr of the Bink witliout the production of any other ^voucher, document or paper. 

• • • 

13th.-— Tliat this Agrcjjiiient is to opcr.ito as .seairity for the l^alance from time to time 
due to the Benk arid^lso tor the ultinii^o bilxiiee to beco ii:j due oa the sjnd Cash Credit 
Accouftt and the said account is no? to*b; onsidered to be closed for th' purpose of this 
security and the security is not to be coiisiricred exhausted by reason of the said Cash 
Credit Account being brought to« credit at any tune or from time to time or of its being 

drawn upon to the full extent of the said sum of Rs if afterwards re-opened 

by a payment to crcilit. • 

14th. — Provided always that this Agreement is not to prejudice the rights •or remedies 
of the Bank against tlic Borrower(s) irrespective and independent of this Agreement in 
respect of any other advances made or to be made by the Bank to the Borrowor(s). 

15th. — In c*sc the Borrowcr(s) shall be a linn or members of a lirm no change what- 
in the constitution of such lirm or during the continuance of this Agreement 
shall impair or discharge the liability of the Borrower(s) or any one or more of them there- 
under. , • ^ 

IN WITNESS whereof the Borrower(s^ have hereunto set h^s (their) hands this 
^ • day of in the year One Thousand 

Nine Hundred an<t ^ • 

SCHEDULE or SECURITIES referred to in the foregoing Instrument : — 
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.To 

The Manager, • 


Letter of Lien. 


A . Bank, Limited, 


.19. 


Sir, ' • . 

In CO deration of your J^ank havinc; niado an advance of Rs or making 

advance to me us exv. ceding l^s iit all), T/wo hereby deposit a'..d pledge 

Avith the Ikink, good<. described in the Schediilc hereto, of the value of Ks. . thus 

pl•o^ idling a inargin of therein in seem if y for paymnjt on demand of the said 

advances with intere-^t thereon at |H^r cent, per annum or at such other rate as 

may be, from lime to lime, agreed upon, with* ' ■-.ests together with Fire 

Insurance Premium and all ^Val■elunmc and other charges paid or incurred by the Bank in 
respect of the said goods. 

''til 1"**-^ liberty to remove godi^ls from time to time on siiflicieiit cash payments 
to the Bank, but so long as any money rem - ins due to the Bank in respect of the said 
advances or anv intire^t iheieon or any liiMiraiice* JVemmm or* i harges on the s^aid good.s, 
1 we hueby engage to maintain tlu^abote margin iuact i.e., the balance due to the Bank 
at any time j.ill not liave a huger pr.*p-TtU)n to the value of the goods ii? deposit with and 
idedgid to the Bank than to 100. * 

111 case me amount of the s.iid iulvaiues with all rnterest and charges shall not be paid 
to the B ink c>n deiiiand (>r in ca.se I we at any time fail to maintain the margin of security 
above s’ipulated betv\ciii tlic sum due by nte/us and marki't value of the security for 
twenty-four Lours aftrr bung re(|pired m wiiiiiig to do so, it shall be lawful for the IJark 
forthwith C'V at any tunc thereafter absj-ilutely to sell ami tlispose of all or any of the said 
goods and to apply the m t proceeds c»t suoii saU in satisfaction so far as the same will 
c.xtend towards tlie Intnidation of the amount due for principal and interest in respect of 
the said advances, Ugctluj' with a!l costs, chargis ai'il e-xpeiises incurred by the Bank ami 
I; we al;rce to accc'pi tlie Tiank’s account of such sale, signc'd bv the jSIanager, Accoun- 
tant, or«otLtr duly authorize l«»fliier^of the Bank^as siillicicnt jiroof of the correctness 
of the amount realized bv, and ^he cliarges and expenses in connection with such sale. 

If the net sum Diili/jd by sikI* sale .should lie insnlhcicnt to covit the full amount 
due in re^-jnet of tlie said advances wuh interest and charges as shown in the said account 
of.the i’ank, 1/we agrTi' to iiay to the-. Bank lorthwith on delivery of the said account any 
balance due b\-*me us on the footing thereof. 

■ It IS understood Hint llu- Bank’s lien on the goods pledged under this agPv^cmcnt shall 
al.so extend to Any other sum or sums of money for winch l;we (or any or either of us) either 
separaUly or jointlv with anv otl^i person or persons maybe or bemme indebted or liable 
the Bank on any other accoiiiil. ♦ t * 

([)n pa\ mcijt of all sums, including interest and Charges pdyablt' hereundef; any part 
of the grxjjs so depn ited and fiUdged which may *pot •have been sold shall be retuened to 
me/u.- and any surplii-. ol net proceeds of anj' such sale of the said goods sJiall be paid to 
mc/iis or as shall diiLCl. 


Signatures. 

(0)1 the revi rsc the fnllowing Schedule is printed.) 


Schedule, 


.Marks. 

1 Date of Invoice. 

Bales or Packages, j 

Description of goods. 

i 

i 

( 

i 


— — j 


♦Insert *' haj^-yevly or “ monthly", as the case muy be. 
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FQRM No. 31 * 

Tkust Receipt. 


Tor 


. Pank Ltd., 


.19 


In c^siclcration of the Bank hanfiing to me Shipping Documents for goods, as per 
particulars at foot, hypothecated to the Banl^ as collateral security for the due payment 
of the undermentioned draft drawn upon their office in by and 

accepted by their said Office l^ercby engage to land, store and hold the said goods as 

Trustee for and on behalf f)f the Bank, and the proceeds of the sales shall be received by 

ns Trustee for the liatik, and paid to the Bank ag> and when received, -i- at the sani'^' 
us ^ vve 

time specially advising the* ^Innk of the account on wliicli siicli jiavmcnt is made, and 

undertake to provide the Bank, 1)3’' this or oth:*r m#n’is, \^ith suffirionl funds to meet 

the said draft together with all charges and commission, not Ic^ tliaii days before 

maturity. ^ 

also undertake to keep the goods fii^y insured against fire, and to hand over to 
Ihe^Bauk all amounts received from the insurers, the pr)ycies of Insurance 
mealtime, held by as Trustee for and on bchatf of the Bank^ 

Without prejudice to anything hcreita contained f^ill, on the Bank’s written demand 

to be made at any time forthwith, cither return to the Banl^thc said Shipping Doc\jincnts, 
Fire Insurance Policies, or any of them* or deliver up to tlift Bank the said goods or any 
part thereof. ^ 


Particulars of Drafts Goods, 


Amount of •Bill. 

! 

V- A 

• Due. 

Description of Ooods. 

HBH 

Vessel. 

Rs. 

vs. 

• 

• 

Ps. 


• 

1 • 

• 



Si^na^ure, 


FORM No. 32 

Assignment of the Life Policy to secure Assignor's own Li.abilities. 


** This Indenture made this day of One thgusand nine hundred 

and BKTWEEN of 

(hereinafter fjall^d the "Assignor’* whiijh expression shall include his heirs, legal re- 
presentative, ^xecutai^, administrators or«assigns whcrccver the context lujreof so requires 

or admits) of. the one part and Bank Limited (hereinafter called 

•* the Bank "which expression^ shalf include their successors and^sign# whore the context 
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FORM No. Concluded 

hereof so requires or admits) of the other part WI^rNESSEl*!! that* for the purpose of 
etfccting the security hereby given the Assignor tiotli hereby as its beneficial owner assign 
unto the Bank ALL that the Policy of Assurance granted to the Assignor on the -life of the 

A'=isignor by the Insurance Company Limited, for the sum of 

. . . rupees and which policy bears dutc the day of . .19. 

and is numbered ard all the money and benefits assured •'or to become 

payable by or under the same policy and thefull benefit thQ’-eof TO HOLD the same untp 
the Bank subject to the pro\*iso lof redemption hereinafter contained. PROVIDED 
AIAVAVS that if the Assignor shall on demand pay to the Bank all and every sums and 
sum of money then due or owing to the Bank anywhere from or by the Assignor either 
solely or jointly with any other person or persons in partnership or otherwise and'^whether 
as principal or as surety upon banking account or upon any discount or other account or for 
any other matter or thing whatsoever including the usual banking charges the Bank shall 
at <iny time thereafter, upon the request and at the cost, of the Assignor rc-assign the said 
I’olicy of Assurance hereby assigned unto him or as he shall dij'ect. AND the Assignor 
doth hereby covenant with the Bank that he will punctually pay the premiums and all 
other moneys wliich may become payabl^i in respect of the said Policy and observe all the 
conditions necessary for keeping the same in force and that he wall from lime to time lodge 
with the Bank the receip*’. for such premiums at least a^tar days before the expira- 

tion of the days of grace allowed fo^; the, ])aymcnt of the said premiums. And A i** hereby 
agreed that if the Assignor slfall make default in lodging the receipt for any such premium 
\vithin such'time as aforesaid the Bank ma'y if they shall think fit so to do pay such* pre- 
mium or premiums and debit the account of the Assignor with the amount thereof PRO- 
VIDED ALWAYS that it shall be lawful for the B.aiik at any time or times hereafter of 
their own absolute authoiity without the consent or ctmcurrence of the Assignor to sell 
and or surrender the said Policy, moneys and premises to*thc said Assurance Company or 
absolutely to sell or otherwise dispose of the same to any other person c'»r persons whoih- 
soever by public auction or bv private Contract and or subject t(^ such conditions or stipu- 
lations relating to the lit>e or otherwise as sjiall appear expedient with full power to biVy in • 
or rescitnl or vary any c<jntract foj sale and to re-sell wiKiout being answer ible for any loss 
to ari^" thereby and for ilic puri^oscs aforesaid or a\iy of them to execute and do all such 
assurances and tlungs a.*^ they shall think tit and to receive the moneys to arise from the 
surrender sale or otln.r disp. .sKion obthe said Polid'y moneys and beni'fils anti out of the 
same moneys to pay or retain and satisfy all inoney'> due or owing on the seemity of these 
presents and all c:; 03 ts and expenses occa->ioned by the uon-p iyment th reof, or incidental to 
the execution of his power. AXD the*A '►signor doth hert'bv further cpviMiaut with the Bank 
that the said ^lolicy of Assuranceis a valiil ami subsisting policy not forfeited or other-* 
wise become void or voidable. PROVn;)ED ALWAYS aiid it is luneby declared and 
agreed thc^t this secunty shall be a continuing security notwitli^tanding any'seltlement of 
account or other matter or thing wliatsoever and sliall be in addition and w^tliout prejudice 
to any other securitv or securities which the Bank may now or hereafter hold from or on 
account of the .\ssignor. AXD IT IS^IEREBY FURTIB^^R DECL.VRED ."V-XD .\GREEl) 
that the Bank shall in tile event of their receiving notice that the .V'jsignor lias uncumbered 
or otherwise disposed of his eqi^^ty of redfunptioa in,tlie said Policy, moiio>*s and ,bencfits 
and promised or any pari then of bo entitled to close the then current account and to open 
a new account with the As'^iguor and that no money paid or carried to the i.redit of the 
Assignor in such new account shall be appropiiatcd towards or have the clfect of discharg- 
ing any part of the amount due to the F5ank.on the said dosed account at the time when 
they received such notice as aforesaid. 

« « 

In witness whereof the said parties t*i these presents have hereunto set their hands and 
seals the day and year first above written." 


Signed, sealed, and delivered by the abovenamed 
in the presence of 
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form No. 32 ^a) 

RE-ASsfcNMKNT OF LiFE POLICVS 

*• This Indenture made this. ...... .day of One thousand nine hundred * 

BETWEEN the within- named Bank Limited (hereinafter 

called ** tlfe* Bank of the one part and the within-named (hereinafter 

called tlfc “ Mortgagor") of the other parj WITNESS ETIT that the«Bank as Mortgagees 
*do hereby a^^ign unto the Mortgagor THIi within-mentioned Policy of Assurance on his 

}ife granted to him by Insurance Company, Ltd., which bears the date, the 

day of 19 and • i% numbered TO HOLD the 

same unto the Mortgagor discharged from all principal moneys and the interest secured by 
the wiBiin written Indenture. In witness whereof the Bank have hereunto affixed their 
seal..... day of year first a\)ove 'v^tten." * 


FORM No. 32 (b) 

IJoTicE OF Assignment to the Insurance Co. 


T^eJManager, 


Bank Ltd., 


19. 


Insurance c*o., b.TD., 


Gentlemen, , 

I hereby give you notice, that by an Indenture dated the day of 

.• 19 o| whose life is assured by 

Policy No in your company, did assign the said Policy to the 

Bank Lid. •* 

^ Kindly acknowledge the receipt 0 || thi^not^c and inform me whether you have re- 
ceived notice of any previous charge on this Policy. 

I enclose ixistagc stamps fbr . 


.in piiyment of the Registration Fee. 
I*am, Gentlemen, ^ 
Yours faithfujly. 


Manager, 


. •• • • ’FORM No. 33 

•Mortgage-^eeu in favour of Bank to secure indebtedness 
ON Loan Account. . • 


betw^een*. . • ^ . . . T. . . . .of. .* (lierdincifter called the Mortgagor 

whic^i expression shall be dccmetl t^ include his hci:«. Executors, Administrators and 

assigns) of the one part and the *. Bank, Limited, a joint-stock Company 

incorporated under the Indian Companies Act and having its registered office at 

(hereinafter called the Bank which expression shall irfbludc its assigns) of the other part. 

Whereas the ^Mortgagor is the owner and the propiictor of the messuages, lands, here- 
ditaments and premises described in the Schedule hereto and intended to be Jicrebyjmort- 
gaged free from encumbrances and whereas the Bank has agreed to lend to the Mortgagor 

the sum of Rupees only on having the re-payment thereof jkvith interest 

secured in the manner hereinafter appearing. 

Now this ^ndtsnturc Witnesseth as follows : — • • * 

. In pursuance of the said agreement and in consideration of the sum of Rupees. . . . 
paid on or brforc ilic execution of these presents by the Bank to the Mortgagor (the receipt 
whereof the Mortgagor hereby acKnowledges) the Mortgagor hereby covenants with the 
Bank as follows : — • 

• • 

(1) ^h^t the Mortgagor will pay to the Bank the said principal sum of by 

equal halfryearl}^ instalments of Ks. . on the first day of and the 

first day of •. each year, commencing from amd any interest due 

thereon so that the whole debtJ% paid in full on or before the * 
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(2) That the JMortgagor shall in addition pay interest on the principal sum secured 

by these presents at the rate of % per annum. 

(3) riiatjthc Mortgagor shall pay to the Bank interest at the rate stipulated in 

.c lausc 1 (2) with half-yearly rests on the and up to the date.di realization 

• in case tlie bank h^ to institute a suit for recovery of the principal and intcrtst or any 

portion thereof that may be due to the iiaiilf. And if at any time six months' interest 
payable under these presents shall vemain owning and unpaid then the intere*st so in arrears 
shall be converted into principal andyuntil paid off shall carfy interest at the aforesaid rate 
of per cent, per annum witli half-yearly rests. 

(4) That the Mortgagor shall and will during the subsistence of this security at his 

owTi costs aiul charges and expense keep and maintain the said premises hereby il/ortgaged 
in gOi)d repair ami •tenaut.ible condition. * , 

(5) It is hereby agreed and declarcil that in case any of the instalments of princiiial 
or interest payable under these presents be not satisfied on tlic da'tcs hereinbefore appoint- 
ed for the payments of such instalments of principal or interest t^ien llie whole amount of 
piincipal rem.imiiig unpaid together with interest due shall at oiiAe become payable to the 
Bank, and the Bank may forthwith enforce at once any of the remedies to wliicli a holder 
of a simple miirtgage is entitled under th«- Transfer of Proi>erty Act. 

(b) Tliat the Mortgagor will within one month from the of these presents insure 

and keep insured the buiKling and such other part of thij mortgaged premises as. are of an 
unsuitable nature or any part or p^i^ ts thereof from Iqss or damage by fire in the full value 
thereof in some insurance oltibc ti) be approved of by the Bank in the j,oint names o^ the 
Mortgagor ahd the Bank^ mortgagee (tilt relative policy to contain the agrcccl Bank 
clause of the Kne Insurance Association) and will duly pay all premiums and sums of 
money payable for that purpose and will deliver lo the Bank the policy for such ipsurance 
and the receipt for every such payment withiii/seveii days lifter it shall become due and in 
case the Mortgagor shall neglect or refuse to keep the Sviid premises insured to the amoui.t 
af<jresaid or to. deliver such policy*and receipts as aforesaid tlieu and in every such case it 
shall lx: lawful for the Bank to. insure thft'sanje to .amount aforesaid or any less amocint 
and all sums of money expended by the Bank m or about such insurance as aforesxid w'ith 

interest for the same at the rate of fupec per ciyit. f^er annum (with half-yearly rests) 

compuV‘(l from the time or rcspectiv'c tunes <)f advancing the same shall be repaid by the 
Mortg«igor to the Bank on deinc.ijid and in th'» meaniimr sh.ill lie .i di.irgc on the premises 
hereby i 2 tortga<g(Mi m a<lditinn n* the pAiicip.al sufn aAd interest thereon. 

(7) lii.it tne Mong.agor .agieei^th.it all sums of money awarded as compensation for 
any compulsory .a^qui'iitiou of ..uiy p'»r^ion of the mortgaged property by any Governincnt, 
municipal or r.ailway or district board .authority sh.\U be leccivablcj^ by the liaiik direct on ^ 
b'*half of the .^Jortgagors and that such money as w'oll as maaeys deceived under and by 
virtue of any such insurance as aforesaid shall at llie option of t^je Bank eitljer be forth- 
with apphetJ in or towards substantially rebuilding, rc-instating or roii.ai ring the !>.aid pre- 
mises or in or upwards the pjxyinent of the principal money, interest and cos^s for the time 
being re naining due on the seLinrnty of these presents. 

^ II. Tor the consideration afoicsAd and iii further [^jFsiiance of the s.aid agreement 
the Mortgagor hereby grahts*and ir.insfers by way of sfmple ’ mft'rtga%^ unto t^ic* l3ank all 
the propel ly dAsciibcd in the :^:hednle hereto td^'etl*Li with all rights, easeinciies and 
appurtenances ttn-reto and .dl his rights, title arnl interest in and to the said premises to the 
intent that all the said premist-a hereby incjrtgaged shall n^main and be charged by way of 
simple mortgage and free from all\.*nuumbraiices as security for the payment to the Bank 
of the said jirincipal money inlerc.-it and costi in accordance with the covenants herein- 
before contained. 

•III. 'rtiat the Mortgagor shill albnv the Bank, its serv-ants, agents and surveyors at 
all reasonable times to enter the said premises anil view and examine the state and condi- 
tion thercofi 

IV. Provided always that tlic Mortgagor may at any time after gyving the Bank 
*tliisty days’ notice pay tne Bank the whole of the principal sum and interest and costs that 
may be due to the Bank. 

In Witness whereof the Mortgagor has set his hands on the.,.., ..day 

of 19 

Signed in the presence of : 

• 1 *. . . 


(Schedule), 
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FORM No. 33*(a) 

MtMQRANDUlvf OF DePC^IT BY A CUSTOMER OF THE XlTLE DeEDS 
TO Secure his own Account, 

Memorandum that I, the undcrsijjntd of hereby Acknowledge that I 

liave this da\^ dcposit(?d with llic B*aiik, (hereinafter called “ Ihc Bank 

which expression shall include.their successors and assigns), the d(jcuments spei^iiied in the 
Schedule hereto, with intent to create an erjuital)#e*inortgage upon all my estate and in- 
terest in the property to which sucli documents relate, for the purpose of securing the pay- 
ment tc^he Jjank on demand cjf all ny)neys now owing (jr udiich shall at any lime hereafter 
be owing from me either solely, or jointly wi4h any person or persori^^^ b) the Ikink whether 
on balance of trocount, or by discomit, or f>ther\vise in respect of bills of cxchan-^i*, promis- 
sory notes, cheques, anci other negotiable instruments, oi in any manner w'h.iL.oever, and 
including interest with half-year^ rests, commission and other banking chargr-, and any 
law costs incurred in cojnectioii with the account. And I hereby further agre whenever 
requested by the Bank at my own cost to execute to the Bank a valid Icg.il mortgage of 
such property in such form and with such power of sale and other provisions ns the Bank 
may require for recovering the re-payment on demand of all moneys secured by tliis equit- 
able mortgage. And f hereby also agree that so long as any inoi^ey remain ow'ing from me 
to the^.-flik to pay interest thereon to the Bank at the rate of per annii n. And I 

hereby declare that the documents now deposited arc*all that are in my possession or con- 
Irolf and that the* property is not charged or ciieuinbercd in an){ way whatsoever. 

As witness my hand this. . . . .day of 19. . . • 

Tlic schedule above refqfred to i 

Witness (Customer* s Signature) 


FORM No. 33 (b) 

Memorandum of DEf*(«siT of the Title JAeds nv a person to secure 
* TJIE .'XCc’oU NT OF another PERSO^f. * 


I, the undersigned ’of • , in consideration of the 

Rank, Limited, hereinafter .called 'I'hr Bank” opening or 

(continuing) an account with ot hereinafter 

referred to as ” the Debtor,” hereby acknowledge that 1 have this day deposited with the 
Bank the documents spccilicd in the Schedule hereto as a security for the payment on de- 
mand by the Debtor to the Bank of all moneys and liabilities already advaace^l, paid or 
incurred to or for the JDebtor by the Bank, or which the Bank may at any time advance, 
pay or incur to or ipr the Debtor, either solely or jointly w'ith any other person or.peri^ns* 
at, partners or otherwise, whether on balance of account, or by the discount or otherwise in 
respect of bills of ^change, i)roinissory notes, cheques, and other negotiable iastruments, 
or in any manner whatsoever, and including interests with half-yearly rests, commission 
and other banking charges, and any law costs incurred in connection with the account. 
AND I hereby further agree with the Bank, their successors and Assigns, that whenever 
requestedi>y the Bank at my own expense to execute to the Bank a valid legal mortgage or 
charge by way of ^egal mortgage of the property comprised in and affected by the said docu- 
ments or any of them and intended to b0 included in this equitable mortgage unto the Bank, 
the said leg^l jnortgage or charge by way of legal mortgage to inclqjde such power t>f sale 
-and other provisions as the*Bank may require for secitring the payment bn demand of the 
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principal moneys and interest to be thereby secured. * AND I hlso agrey? that so long as any 
moneys advanced to the Debtor remain unpaid, to pay interest thereon to the Bank at the 
rate of per'cent. per annum. If the debh^r shall become liankrupt or insolvent or enter 
into any arrangement or make any composition with his creditors, the Baiaft', shall- be r'At 
liberty (notwithstanding payment to the iiank by me or any other person of the whole or 
any part of the sum secured) to riyikas creditor and prove for the full amcyHnt of its claim, 
anil the Bank shall bo at liberty to lenew any bills, notes or pther securities, which the Bank 
may then or thereafter hold (u- Ix' eiflkled to, against the estate of the debtor, or to agrec'to 
and accept any composition in respect of the same. AND I will not by paying olf the sum 
secured or n]H>n any other ground ]n'ove, or claim t(j prove, in respect of tlie sum secured or 
any part tl.eicof, UMitil the whole of the i^aifk's claim against the debtor has beVn satistieil 
and the JSank may and shall receive and retain the whole of the dividends, compositions, 
or other payments thereon, and 1 shall m^t be entitled to claim r‘r have the benerit of any 
such proof, divulends, compositions, or payments or the benefit of any other security held 
by the Bank in i eduction of the amount secured by me of otherwiye until they have received 
the full amount due from the said debtoi. And the Bank may*'cnfoice and recover upon 
this secuiity the full amount hereby secured and interest thereon notwithstanding any such 
proof or coni|X)sition as aforesaid, aiuf notwithstanding any other security or remedies 
which they may hold (>i^be entitled to in respect ol tin* sum iijkjiuletl to be hereby secured 
c-r any part iheriof, aiul iiotwithstaniiing any ch.iiges for inti rest which may bj d^ebited in 
the acco. nt current with thw elebtoV, or*iii any other'account upon which he may be liable. 

Dated thi^ * day of 19.... 

, «• 

{The Schedule ubo c tefetred to), 

t 

signature of Dejwsitor and witness, j 


' FV)RM No. 34 (f) 

Affidavit rlgardi.vg Broim.riy ^hling Srlf-Acquired. 


In the Court of the Magistrate, 

• t matter of^I)eposit of Title deeds of premises 

No , wit^i. . . ^ ,as security 

for advafl^cs* fiom them. ** » 

\Ve and soleninly atfirm and declare; — 

1. lhat w'c commenced •Imsincss under the name and 

style of it t .in the tow'n of with our 

ov^ self-apqiiircd money and our own unassisted endeavouio without tlie help of any joint 
or ancestral nucleus. 

2. ^ That out of the profits of the said business, whicli consisted entirely of our ow'U 

self-acquired money we jiurchaseil the premises No 

• 3. That we ar<; the sole and abscdiite owners of fhc*said premises No. 

find that we have no co-^hnn i s or co-parteiicrs in resptet of the premises imntKon- 

ea above and that the same is nut citlicr ancestral or joint family property but is our self- 
acquired individual prop( rty, fAx r Inch we have fujl power of disposal. 

^ 4. That the pjremisfs iiKMitionifl alxji'e are not subject to any mortgage, "charge, 

attachment, lis penden.>, hen. tru.'^t, apiuiity, d<‘butterli.il>ihty, judgment, judgment-debt, 
cr any incumbrances of any kmd wliaievei and are not affected by any sch6mc*or alignment 

of the Corporation of or the ^ Improvement* Trust *or any Land 

Ac(fuisitioii notice. 
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FORM No. 33 (d> 

AffiiAvit regarding a Mohammedan's property being free 

FROM WAQFS, ETC. ^ 


Before the Magistrate . .District. 

€n the matter of premises No 

• Affidavit. * 

* I son of.? Mohamn]^4an trader resident at 

ill tfic town of solemnly affirm and say as follows: — 

1. That I am a INIohammcdan, belonging to the Suniii/Shiah sect and 

subscct.^^ * ^ , 

2. That X am the sole and absolute owner of the property comprised in premises 

No fully descjibod in the Schedule" A*’ hereunto annexed, hav ing acquired same 

by purchase from on with money out of my own funds. 

3. "Ih.at r carry o« bu^ineSs at under the name and style of 

which business solely aifd absolutely belongs to me. 

4. That being in want of money ftir the purposes of my business, I applied to the 

Branch of the foi*a loan of Ks which was 

sanctioned to Ixj granted .to mo, as an overdraft accommodation on the basis of my appli- 
cation.# • 

5. That the property described in Sch. "A" is^rec f^oni encumbrances of any de- 
scription, and that no ])art of .same is charged with the payment of any dower-debt oj 
transferred or agreed to be transferred for the* purpose of any * hiba-bil-iwaz,*' " hiba-ba- 
shart-ul-iwaz,” " arceat,” " SadakhV or^ny other form of " hiba ' or for the jiurposc of 
any '* w^<if” private or public, or for the benefit of " khankah or a " takia.*' 

6. That i have neither d^nc. nor caused or sullcrcd to be done, any act or deed whose 

effect is to hinder me from creating an c<iuitable mortgage in favour of by 

deposit of title-deeds mentioned in Sch. (w^iich are the only title-deeds relative to 

th^Asaid properly described in Sch. to swcurc repayment of^the said sum of Ks 

which has agreed tp lend me. 

And 1 make this declaration, etc* • • 


•FORM No. S4 

Letter Reminding demanj5*of Payment. 


• To 


.19. 


Dear Sip, 


Tvoan 


Witli reference to your Ovordroit^ccount against #the security of stocks consisting 
Cash Credit * 


of ! .•.in our effective possession, we beg 

to inform you that ue have already intimated to you that the settled margin of ....«' is 

not being maintained and demanded payment of Ks to bring the account in 

order and within the margin agreed. It is a matter of regret that you have so*far takCn no 
steps to pay in tlie amount demanded. We are sorry, we are unable, under the cirmum- 

stanccs tt) allow the continuation of the account. On the said account the sum of lj.s 

with interest calculated upto is due which along with further interest @ 

upto the date flf agtual payment must be paid within from the receipt of this letter,* 

^ilyig which we shall thereafter on any day sell the stocks pledged with us by public 
auction or private contract as wc consider best and apply the net proceeds of such sales 
towards the abdvtfamount due to and further interest and charges that may be incurred. 

Should the net sum realized by such sales be insufficient to cover the full amount due 
to us you will be liable to pay such dcficieftcy. • • 

Wc ^av^ full confidence, however, that you will be good enough to settle the matter 
within the^aforesaid time, and will thereby preclude the contingency of a forced sale. 

• Yours faithfully# 

• Mqnager, 
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FORM No. SS 

Bill of Lading (Simple Form). 


, ' • .i. 

SHIPPKD in Order and well conditioned by in and upon the 

^ood Steam Ship called the whereof is ^^ilaster for this 

present Voyage and now lying iii and bound for 


being marked aij.d nuinlicred as in the Margin and^-.rc to be 

delivered in the like goiHl (h'Llei and well conditioned at the aforesaid lV>rt of 

l^the Act i.»f t'.od, the i\iiig\>. 1 iieinies I'lre. Machinery, Boilers an^l Steam and all and every 
other Dangi. rs and Accidents of the Sens, Kivcrs and Steam Navigation, of wdiatever nature 

and kind soeve. cNCepled) unto t»r ti*» Assigns 

Freight for the said Gootls with piimagc and A'cerage accustomed. 

IN WITNHSS whereof the Master or Purser of the said Shi]3 hath aflirmed to 

Bills of Lading all of this I'enor and Date the one of which Bills being accomplislicd the 
others to stand void. •• > * 

' o 

L>ated in . . 19.'. . . ‘ 

Weight and contents unknown. 

For the Maj ter. 


FORM No. 36 

DbCK ^WARt'ANT. 


No.. ^ . 


.Docks Co. 


Date 19... 

Warrant fdr impoitt;! m the ship Master 

fiTom entered In on the tj'diverablc to 

or assigns b^ indorseiuents lu iemi. Kent comiiieuccs o.i the*. * aud other 

ehjarges from the date hei'cid. ^ 

' . Kate Chargeil. 


Mark.‘ 

% 

Number^'. 

. ‘ ' .. Weight. 

I N ft. 

1 «■ 

1 Grt>ss. 

I'are. 


i 

« 

1 

Ledger No 

Clerk, 

• Warrant CUrk, 

Fo^io,, 
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FORM No. 37* 

WarehousIj- Keepers* Certificate. 

'.^TO. • .M . • . • • 

Not transferable. 

l^ESSRS. • • 

We Ifold at your disposal in our warehouse as per conditions on b5ck hereof, 

/ ex. S. S • 


, ’ • * Warehouse-Keepers, 

{Conditions regarding the issue of delivery orders, payment of rent, etc., are generally 
printed on the back of the form.) 


FORM No. 37 (a) 

^ Delivery Order. 


No 

To 


Please deliver to f the undernoted goods, entered by 

.in the ship .Captain a from 

from to be paid. 

Marltf : 

No 

Contents 


.19.... 

on 

Charges 


FORM No. 

Power of Attorney to sell\ PAifricuLAR Property, to receive 
Purchase Mqney and J^xecute Conveyance. 

By this Power of Attorney, I, A.^B. of etc., liereby appoint C. of etc., my attorney 
in my name and on my behalf to do or execute all or any of the instruments, acts, things 
hereinafter mentioned, that is tt) say : — > • 

1. I'o sell my bungalow No situate at. to any purchaser at such 

price as may be agrcccVi^pon and wiiicli.my attorney in his absolute cftscrction thinks fit. • 

^ 2. To receive froilx tfie»purciiaser the price agreed upon and to givf; an eiiectual 

receipt or discharge for tl^i same. 

3. In rny name and as my act and deed to execute iiccessiry or proper dbuveyancc 
of the said property to the said purchaser or to Jiis assigns as lio in ly direct. 

4. To present for registrayon the said couvey.^i^ce itiid to admit receipt of considera- 

tion before the Registrar and to* have it registered and to do aU acts, things anil deed/ 
which my^tt^rncy s'^ll consider necessary or propiu- for or m con nectioa with the con- 
veyance of the said jiroperty to the jfaid/purchascr as full>*and elfcctually in all respects as 
I could myself. * 

5. And I agree to ratify and conliriu all aiul whatsoever that my said attorney shall 
lawfully do or cause to be done by virtue of this Deed. * 

In \vitncss, etc., etc. • • 


FORM No. 39 

General Power of Attorney to two or more Pers(‘Ns. 


» this Power of Attorney, I, A. B. of etc., hereby appoint C. of etc., and E. of etc., 
jointly*and every two or more or each of them severally my attorneys or attorney in my 
name and on my bShalf to do and execute all or any of the acts and things following, 
namely : — 

• • • 

I. To demand, collect and receive and give effectual bona fide discharge of, in my 
name and dn Ay behalf, all debts, advisees and claims due to me. They shall further 
have power V> taktf use all lawful pfoceedings and means of recovering and receiving 
the said debts, advances and to commence and to prosecute and to defend at law all actions, 
suits, claim^ demands and di^puteS and to refer to arbitration aod adjust and settle and to- 
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compromise all accounts, suits, claims and demands and for all or an/ of the purpose^ 
aforosniil to do and execute such instruments or things as shall be thought necessary or 
expedient. 

II. To borrow from time to time such sums of money and upon such terms as the 
said attorney or attorneys may tlnnk lit upon tlic security of any of my propeity whether 
moveable or immoveable and for such purpose to execute such mortgages, charges, pledges 
or other securities upon such covenants, terms and conditions as may be thought proper. 

III. To sell, exclinnge, surrender, lease or dispose of any houses, buildings, laud, 
belonging to me lu* held by me and to transfer, release any mortgages, or also to execute 
or enforce any pouers ot sale or other powers under any such mortgages or charges or 
otller^MSc to loalizc or obtain the benelit thereof in such manner as may be thbr.ght expe- 
dient. 

IV. To invest any of my monies upon such investments as my attorneys or any one 
of them may in their or his absolute discretion tliiiik lit with ixnvcr from time to time to 
vary any investments and pending investment to ilcposit any o.*’ my monies at any Bank. 

V. " To draw, accept, endorse, negotiate, retire, pay, any brll of exchange, promissory 
note, cheques or other lugotiable instruments which my attorneys or attorney deem ne- 
ccssarv or piH>pcr rdativi- to my allairs. 

\\, To Olvera tf cU’v banking account opened by me, to open and ojierate any fresh 
banking account at any Bank whicli iiiy attorneys or attorney think proper and expeilient. 

VII. To give oh lease 'of any kind any part of my immoveable property and to de- 
mand, sue lor and collect and receive and give eticctual discharges for Mie rents and profits 
now due and henceforth to become due in respect thereof and to take all lawful proceedings 
for recovering the said rents and for enforcing perxormance of any covenants and agree- 
ments \Mth the lessee ami for ejecting the tenants and for recovering damages from them 
for non-performance ot any covenant or agreement of tenancy. 

VI II. To take property o i lease for and on my behalf and execute the necessary 
leases with such covenants as my attOf»iey thinks lit in favour of the lessor. 

IX. To pay calls ipon shares belonging to me and to vote at any meeting of anv 
company of which I am a shareholder. 

IL. To appoint ami remove any agent or suL->titute for me in respect of any of the 
matters respecting my estate which my attorneys or attorney think tit. 

XI. Generally to do 4tll such arts and things as my attorneys or attorney shall think 
expedient for the purposes aforesaid as fully and effectually m all respects as I could do 

myseU|^^ the said A. B. hereby undertake to ratify and confirm all and whatever my said 
*ttorneys or attorney shall lawfully do or cause to-be done by vn^lne of this DEED. 

In \Vitne 3 s whereof I have set my hand in the presence orwitnesses. 

Signsfturp of witnesses. Signature of A, B. 


, FORM No. 40 

• « 

Indemnity j ok loss REstiCxiNG from Del-very of Share L-ertific^te without 
Pkoduciion of Temporary BieceiPis issued by the Company. 


To 


.Ltd. 


. Dated 


DEAK’SHt-^. 

• i beg to inform you that I have lost, misplaced or accidentally destroyed my Share 

Transfer receipt Xo and in respect of. . .'.shares Xos : 

; in the Company Limited and in 

consideration of the C>.;mpany issuing to me certificates for the above shares notwith- 
standing the non-del ivery of the said share transfef receipt, I hereby indemnify the Com- 
pany against all cefct^, expenses, etc., thad, may be incurred by the Company in conse- 
quence of the non-dcJivery f.f the said receiptor in consequence of any claim which may 
be made by or on behalf of any person holding; the said share transfer receipt, 

^ • • • Yo’us faithiuily, 

_ Shareholder. 
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FORM No. 41 • 

. CoNFIRltf ATIOlt OF ACCOUNT. • 


.Bank, Ltd. 


No.. 


.Office. 

Dated. 19.... 


To 


Dear Sir, ^ 

I shall be obliged if you will kindly sign 
and return to me at your early convenience 
the annexed form certifying the correctness 

of your.! account, showing^ 

alliance of Ks in our favour 


on. . 


.19. 


Accountant. 


Yours faithfully, 

Manager. 

FORM No. 41*(a) 


Dated. t 19.o.* 


To 


The Manager, 


.Bank, Ltd. 


Dear Sir, 

I am/Wc are in receipt o£ your letter 

Not dated and 

in reply thereto I /we beg to state that 

I/vic fn^l the sum of Rs 

shown therein to my /our debit 

on the to be correct. 

I ain/\Vc are, Dear Sir, 

* Yours faithfully. 


Signature. 


Address . 


Another Form for Confirmation of Account. 

•«.•*. Bank, Ltd. 

• •. 

• Bombay- 19.. 


Dear Sir, 

Madam, 

We beg to inform you that your current account mVle up to the 19. . . , 

' •your 

as per statement attached shows balance in — — fa\ our of Rs 

^ our , . 

We shall be glad to receive your confirmation on the annexed form. 

Yours faithfully,* 

■ 

For Bank, Ctd. 


Accountant. 
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FORM No. 41 (b) 

F/drm for Customer’s Reply. 

Tliis form should be completed and returned to .Bank 

I.td., in the special envelope enclosed herewith in which no other correspondenoe should 
be closed. 

L. No. c 

b. No. , 19.... 

The Manager, - ’ 

Bank Ltd., 

Bombay. ^ ^ 

Gentlemen, 

T beg to acknowledge receipt of your letter of 19. . . .and hereby 


confirm tlu' balance of Rs standing to the Credit /Debit of my 

account on 19 

Yours faithfdlly, 

Signature 

' Designation 

Address 


' FORM No. 42 

Customer's Txstructiox . for tiii: Purcjiase or 
Sale of SrocKs and Siiai^^es*. 


To 


Dated 


. DaiiK LmitO'l; 


GentlcTT'cn, , ' 

Please instruct your brokers to buy 'sell for cash /for account 
Particulairs of the ■rcciiriti'. s 


1 

I , not over _ 

>at — - — Rs,. , . . . 
I not under ^ ^ 


To lx? registered in the name of 

Now standim; in the name of.... 

(Give full nanicl * * ' 

Obcupatiun *. - • 

Address » 

(Please givc^prr ci^^c addresD ^ 

chark'c } 

And credit. r same to the ^ccountof 

proceeds of \ 


19 


per rent, 
per sliaro * 


This order to remain in force until 


C cancelled in writing. 
^ Date 


Yours faithfully, 

(Signed) 

N.B , — If a purcha«:c, this order should be signed by ^the person whose account is to be 
debited with the cost. If a sale, it should be signed by all the parties in whose 
^ names the scourilics are registered ; t)r, if they arc unregistered, that is, trans- 
ferable by mere delivery, by all those who arc represented to be tlv owners. 


♦Adapted from English Practical Bifciking by T. B. Morton. 
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FORM No. 43 

AppircATioN Form ^or Safe Custodv of Articles. 


To 


* • Safe Ci^tody R. No. 


Manager 


The Manager, 


m; Ba<nk limited, 

...«h 

Dear Sir, , 

I beg to request you Jo plcaso^akc charge of the scaled , 

labelled f which I have this day 

deposited with you. I agree that you shall not incur any liability''or responsibility in the 
event of the loss or destruction of the same or part thereof bv Dacoit\’, Fire or other 
accident*?.’?* major over whfeh the Bank lias no control. T also*agrcc that I shall take 

delivery of the same if so cquircd by the Bank by giving *3 

previous notice, and in e t do not take delivery of the article* deposited, a5 aforesaid, 
the Bank shall be absolutely absolvcd*of a U risks anti responsibility for loss or destruction 
of whole ol*part from any cause whatsoever, ^'ho box bears seals with monogram. 

• The conditions given on the reverse have been readiby me. 

Please mention here any special instracti(Mi rc^fnrding tlvJ delivery of the Box. 


••r • • • • 


Dated 


SigTjature of the J^epositor . . 

Full Address 

Y*urs faithfully, 

****** ' m ••• 

[The follo’jj.dng Conditions arc printed on tlu* reverse]. 

Conditions. 


1. Sealed Voxes, for the contents of \Nhich thcFaT^\\ill not be responsible, will only 
be accepted for deposit. Seal fo*bc used should bc^f the Depositor, and not that of the^ 

Bank. • * 

• _ ^ • 

2. A fee of Rs for the fffst year or part thereof, and Ks 

for each subsequent year or part thereof, .shall be charged for each box measuring ''x" 

"'x ^ at the utmost. For ljulkicr boxes higher fees shall be charged 

at the discretion of the iManagcr. 

• • 

3. The receipt is issued on the express condition that in the event of the loss or des* 
traction of the safe custody box or any part thereof by Dacoity, Fire; or other jfccident or 
vis major over wh^ch the Bank has no control the Bank shall not be under any liability or 
r eapon ability in respect thereof. The Bank reserves to itself the right of cancelling 

contract of deposit fcy giving a ’s notice in writing, and the depositor 

shall take back the box during this iieriod. Tn case the same is not taken delivery of within 
the time allowed, the Bank shall not be liablc*or responsible for loss eft destruction of wh9lc 
or part fronf an^ cause whatsoever. The^safe custody box will remain under the lien of the 
Bank for any indebtedness individually cir jointly. 
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FORM No. 44 

Specimen Receipt for Safe Custody Articles. 

The Scamiy referred to herein can only be t^iven up on the surrender of this receipt 
hearing f he signature of the depositor at the foot thereof or, if unable to atteni personally, 
to the authority endorsed at the back. 

It is pa ticularly requested that loh/'rever possible personal application should be 
made. 


Xo., 


Bank Limitcil, 

.Branch 19 


Received from 

Cert. No for. 


Per pro Bank Ltd., 


Received from Bank Limited the 

abo\ ementioned 

(Signature) Date 19. . . . 


' ' ■ — r ■ 

i'o 

The Agent, 


A’. /« — This receipt should ho kept in a place of safety. 
ifilack of the Receipt). 


Bank Ltd., 


Please deliver to Bearer th« mentioned on tlie other side. 

I Signature 

Residence 

Date 


' FORM No. 45 

Seecimen Receipt for S.iFe Custody Articles by Two or More 
P r.RsoNs wim Access Form. 

L ' 

Xame(s) Rental Rs. 

Address (es) . . , T . . . Fro-n 

S/O No 

• 


Specimen Signaturc(s) 

r Telephone Xo 

ACCESS, A UrUORlr.ED TO 


Kev No 

Safe Xo 

WHO WILL SlCr AS FOLLOWS 


FORM No. 46 

Documentary Letter of Credit. 


Xo 

Rs 

To 

iJear Sir, 

You arc hereby authorized to draw drafts upon this bank at days* sight 

to the extent in»all of Rs (Rupees ! .only) for 

inv(9ice cost of goods to be shipped tc ^ of • 


Bank ltd. 

Date 
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. ^ ■ FORM No. 4B— Concluded. 

This credit •expires, unless previouslycau^/dled, six iponths from date. All drafts 
against it must Ife (kawn and duly advised to us before that date, accompanied by Invoice, 
Bills oi Lading issued to the order of the shipper and indorsed in blank, and Marine Insu- 
rance Polkies or CertiftcJitcs. • 

^ Partifufal-s of all drafts flravvn under this Credit must be indorsed on back hereof, and • 

the bills must specify that they are drawn ftnder Credit No .* 

dated...' « 19 • 

* We hereby engage with tile drawers indorsers. ?^d bom fide holders of drafts drawn 
unddt and in compliance with the terms of this Credit, that against surrender to this Bank 
of the abovementioned documents in order, the said drafts shall be duly accepted payable, 

. O' on presentation in order ; and that they shall be duly 

honoured on presentation in order at matffrity. • 

We arc. 

Yours faithfully. 

For n Bank Ltd., 


Manager. 


FORM No. 46 (a) 

('LEAN r.ETfER OF CrM3IT. 


No ,lank r.,td., 


• Date 

To 1 

Dear Sir, 

• • • 

You are hereby authorized to draw drafts upon this bank dft days sight 

to the extent in all of Rs (Rupees o^ly) and wc hereby engage 

with the drawers, indorsors and bona fide holders of all drafts drawn under and in com- 
pliance with the terms of this Credit, that the same slu^ll be duly accepted p.'^able in 
on presentation in ordt'r, and that they slutll be duly honoured on presen- 
tation in order at maturity. • , 

This credit shall remain in force for six months ^fter'this date. Thfi particulars of all 
, drafts drawn against il^iust be indorsod on the back hereof, and the bills must specify tlvit 

they are drawn* under Cre9it*No of the day »f 

194 .... 

Wc arc. 

Yours faithfully, 

. ? Bank Ltd. 


Manager. 


. FORM No. 46 (h) 

• • 

CoNFiRMy^n Credit. 


A.B.C. Bank Limited, Bombay. 

19.... 


Dear Sirs, 

CONFIRIVIKD CREDIT No 

(which please quote). 

We beg to inform you that wc have received advice from 

that they have opened with us a cofilirmcd credit in favour of 

by order and for account of to the extent 

of Rs (say. ) valid until .* Jftid 

available 1^ )^ur drafts on us at. . . k,. 


25 
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FORM No. 46 (h)— Concluded. 

Tiivoico , Weigiit Note 

Consular Invoice Certili'cate of Orii»in t 

I'll 11 set ■' ShippeJ Tnsnr.inco Policv or Certificate 

riills of Lading to “ Order Coveiin.jr Marine and War Risks . 

all relative to a Shi]Mnent of ' 

per s.s from to in 

shipment(s), consigned to before 


All drafts draun under tliis credit must contain the clause "Drawn under 'R/c 

No dated ’’ and we hereby undertake to honour such 

drafts on presentation provided that they are draun and presented in strict c«’‘formity 
with the terms of tli'is credit. 

Yours faithfully, 

Countersigned . — Manager. 


FORM No. 46 (c) 

I ' , 

Credit which does not carry Confirmation and is SunjKcr to ■ 

C anci:ll\tion wiiiiorr Notice. 

.1. U. C. Bank TJmhcil, Bombay, 

1‘) 


*, 

•Advice of Negotiation Credit No. | (which please quote), which does not 

carry out confirmatum ai^d i4 subject to cancellation without notice. 

Dear Sirs, ^ , 

We beg to inform you* that we have been advised by 

that the^v have issued thei'*. . . , credit in favour of 

by order and for account of. . • ; . . .to the exfent of Ks ("^ay) 

valid here until and available by draft at 

jdraivn on with recourse, 

to be accompanied b\» - ' , 

Invoice* Weight Note • ‘ ’ * 

Con.sular Iiuoice Certilicate of Orii-vn 

Fiill*set/‘ order " " Shipyied ’’ Insiiraive Policy or Certificate Cov’cring 

Bills of 'Lading to Mamie and War Kisks 


Order 

h] relative to a shipnieiiL 




1 

1 

f 

per S.S... 


. . . i'< insiy'rif'fl ,*rj , 









All drafts drawn under this credit must contain the clauie " Drawm under I3/c No 

dat^d.....* ’■ 


Wc arp requested to negotiate drafts drawn in accordance wnth the terms of this credit . 
but this advice is given for your guidance only, and does not convey any undertaking on 
the part of the iiank to negotiate such drafts. ^ 

Yours faithfully, 

Countersigned Manager. 


♦Printed in ink of a distinctive colour to cJ^ll special attention to this disclaimer of 
liability. « 
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FORM No. 47 • 

Circular Cettbr of Credit. 


Date. 


Not fivailable after 19. . . . 

.•.Bank, Ltd. 

No.%. . .• . . ! 

lls . . 

(lentlemen. 

This letter will introduce to you "..to whom you will please furnish 

such funds as. may require up to the aggregate amount of 

rupees agaj^^.^t sight drafts drawn on this^ffice, which please negotiate at your buying rate 

for bankers cheques on Each drafit must be plainly markfcd as drawn under 

this Letter of Credit No and must be signed in accordance with the specimen 

signature which is on our Letter of Indication of the same number to bo produced herewith. 

We engage that such dmfts shalf be met with due honour if negotiated within 

months from this date. • 

The amount of each draft must be inscribed cgi the back of this letter. This letter 
must be cancelled and attached to the last draft drawn. 

Pentlcmen, 

I Yours faithfully, 

To 

Affissrs. The Bankers mentioned in the Lcttcr^bf 

Indication which mr^st be produced herewith. 

— The bearer, for purposes of security, is requested to carry this Letter of Credit 
apart from I;he letter of fndicatioj. • 

•The reverse side of the Letter of Credit is as follotvs : ^ 


• 'jlatc. 

• 

By whom paid. 


Amount in figures. 


1 

i 

i 

i 

i 

i 

• 


FORM No. 47 (•) . 

• • • 

• Letter of Indication. 


(To accompany Clrculiv Letter of (Sredit). 


. Bank Ltd. 


Date. 


No 

• To 

Messrs. The Bankers mentioned in this Letter of Indication. , 

Gentlemen, 

The bearer ol^thjp letter is in whose favour we have issued. oui; 

LcUer of Credit No Recommending to your atten- 

tion and* referring you to the specimen signature below. 

• ^ We are. Gentlemen, 

^ Yours faithfully. 

Specimen Signature. * • 

N.B , — This fetter should be retained J)y the holder until the relative Circular Letter 
of Credit is exhausted, Awhen it ftiust be surrendered to the banker making the last payment 
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' FORM No. 47 (b) 

Form of Caution Notice upon loss of ,a Circular Letter, of Credit; 


WTicn ai Circular Letter of Credit is lost and the beneficiary informs the issuing bank 
of its loss, the issuing bank usually sends to its branches and correspondents the fallowing 
Caution Notice. * , ' * 

Bank Limited 

. , : .19: 

The Manager, 

Bank Ltd., 

Dear Sir, 

We have been informed that our Circular Letter of Credit, the details of which are 
given below, was lost and that the relative Letter of Indica/^ioii has been consequently 
cancelled. • 

We have therefore to request that you will kindly take charge of this f-etter of Credit 
and hold it if it comes to be presented at your office, and forward it to us. 

• Particulars of the Letter of Credf^ '. 

Number. Date of Issue. * Name of the • Amount. Date of ICxpiry. , 

• % Beneficiary. • » 


Yours f.iithfully. 


Manager. 


FORM No, 48‘ 

Circular Note. 

! .* .Bank Limited 

No ; . . . « 

• » Date 

Circular Note for only. ^ 

Gentlemen,* • ' ' 

Tlq^ Circular Note should be presented to you by. ... " whose 

• . lie 

signature appears on our Letter of Indication No with wiiich has been 

furnished. Please pay or-i^i^ order the value o/ .at 

, ^ ncr her ^ 

the current rate of exchange* * • 

Rs We are. Gentlemen, 

• ‘ ‘ Yours f.aithfully. 

To the Branches and Correspondents • ; Bank Ltd. 

, , of the Bank. 


General Manager. 


{On the Pack is printed) 


To the 

Rs 

At sight pay to the order of 
• rate of 


Bank Limited. , 

( 

% ••• 

. . . Rupees for value received at the 

(folder’s signature) .... 

• ‘(Date).%.'. 
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FORM No. 48 (a*) 

LiiTTER OF iNDICATIOl^ (TO ACCOMPANY CIRCULAR NOTES). 

• The Bank Limited, 

•• 

• , • (DAc) 

To the Branches and Corres?ponde!its of the Bank nfimcd in the following pages. 
Gcnglpmen, • ^ 

Mr.* 

This Letter of IndiCcition has been issued to Mrs who holds our 

• • — 

• Miss , 

Circular Notes, I^'umbcred to payable at our head office. 

We request you to purchase any of these notes presented to you for eijcashment at 

the current rate of exclmngc for sight drafts on on their being 

endorsed in your presence in accordance with the specimen signature given Mow. 

Specimen Signature, • We are, Gentlemen, 

Your Obedient Servants, 

• • * Bank Ltd., 

• GenerarManager. 

iMBpRTANT. 

IT AUSOLUTELV IMPEliATlVh^ THAT THE HOLDER SHOULD IMME- 
DiATELY ON RECEIPT OF^THIS LETTER OF INDICATION AND RELATIVE 
CIRCULAR NOTES AFFIX HTS OR HF.R SJGnAtURE TO THE LETTER OP 
^INDICATION AS A PROTEST AGAINST EORGEUt' SHOULD THE CIRCU- 
LAR NOTES FALL INTO IMPROPER HANDS. AND TIIE^LETTER OR INDICA- 
TION SHOULD ALIVA YS RE KEPT APART FROM THE CIRCULAR NOTES. 

THE LETTER OF TNDICATKhV SHOULD %E RI^I'ATNED BY THE HOLDER 
UNTIL ALL THE NOTES HA VE IJEEN CASHEH WHEN IT MU^T BE SURREN- 
,DERED TO THE BANKER CASIIINO THE LaSt NOTE. 


FORM No. 49 

, Traveller’s Cheque.* 


No. 


Payable in ali countries of the World. • 

* Payable within twelve 

months from 
(Date) 


Drawers iinaorscmeiir 


To 

The 

Vay gclf or Order 


(To be signed in the presence of the Paying Agfiiit). 
Bank JAmited, 


Signature of Drawer 
Witness to ) 

• Signature of Drawer ) * ' 


Manager. 


Ten Pounits. • 

^ 10 /-/- • •_ 

or the equivalent abroad at the cufrent rate of exchange. 
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FORM No. 51 

SxotK Analysis Form.* 


Name f)f* ^t^ck to be analysed : 

1. "Name of G^mpany and date^of incorporation. 


2. Total Capital of tli(? Company « .«i 

Amount of Capital ranking in fronl of stock under analysis. 


4. Amount recpiired to pay dividcnds*)n alx)vc 

4 

a. Amount of Ca^Dital ranging after stock under analysis. 


d. Amount required to pay dividend on Jlbove. 


• • 

7. Price of Stock .*...# 

S Yield dpcr cent 

f). TIighcst and f^iwcst Price during lalt live years. 


10. Dividends during la'',t five years#. . 

11. Dates when dividends arc payable. 


12. Pcserv(* Fund f. ^ •. . 

12. Amount cariu'd forwar^l as at last Balance Sheet. . . 

14. Cross T’rofits * •. 

1 5. ('ash at Banks 

16. Bemarks , • . . . 


♦Safety of (''.apital by 1C. ’*<. TTarley. 


FORM No. 52 

I' OKM OF I'.XPORT C'RFDir. 


•(Credit No. 
Cabled . . 


C miPTT 


Dear Sirs, 


Ba:»k Ltmiteil 

.\ppUralion for CtjL'dit. 


.19.... 


hereby reipicst you to open by on our 


bohalt an credit 

revocable • w<Iiout 

rec< 3 urse to in the amount and available .as follows: — 

drawers , 

You will instruct your branch at to purchase th»' drafts 

of T..« -- rccour.se to them to the. extent* 

• without • 

of . .• the drafts, to be drami on — ^ at 

0 me 

sight for f invoice. Cost of shipments p irporting to be 

days’ 

from .• to . 

in one or^iioje shipmtmts. 

Marine and ^var risk insurance ^ ' including usual warehouse to warehouse clause 
to be covered by = .« , 

• ■ .‘iliippe^ • 

k'reiglit is to be prepaid and included in invoice. 
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FORM No. 52 — Concluded, 

Drafts arc to be accompanied by shipping documents satisfactory to your said branch, 

bill of lading may be made out to the order of tlie Bank Limited 

oi '* order ^ ami blank endorsed, but must be dated not later than : 

In consideration of 3'our having opeiictl the alxive credit the undersigned unconcii' 
lionally agrees as follows : — ‘ . . ■ 

To accept upon presentation all drafts drawn pursnapt thereto. 

I'o pay ;it maturity in legal tender of the pace of payment at your office all drafts, 
ilra\Mi ]>ursuant thereto, together with interest at your rate at time (d negotiation of such 

drafts fioni date thertof to approximate due date of remittance in at 

the cmieiit drawing rate on the date of acUaal ])ayment for the Bank, 

Limited, drafts at sight on together with vour commission for negotiation 

of drafts hereunder at the rate of per mfmth during the currency 

of the drafts. with a minimum of. *^,itand all y.Kpenses incurred by you 

in connection with said drafts or the relative merchandise. « 

1. i. ::til the payment of every indebtedness and liability absolute or contingent 
\Nhich now is or hereafter may become* due ami owing by the undersigned to you in any 
tiansactK'us now f>r heu after had with you, including tran.saytions under other Letters of 
C redit, the undersigned agree that the title and ownership of all goods shipped- un ler or in 
c<mnec1ion with the said credit on in any way relating thereto, whether or not released to 
the uiultrsjgned against trust or bailee receipt and/or of the tirocceds such goods ijnd of 
all bills of lading, pohefCs or ccrtificales*of insurance or other liocumeiits given therefor, 
shall I e and remain, in \mi, anil the undersigned hereby give you full powe'r and autheirity 
at youj discretion, by youisehes or through agents at any time to have and take^posse.ssion 
thereof and ( f all policies or certificates nt m^iiiance IherQ'in and proceeds of such peilicics, 
and Cl itiiiLates, and to hold and^ or cejllcct the same, or iimle*r tin* terms expressed bell w\ 
to disj (L-e thereof at any time, and irrespective of the maturity of the drafts or acceptances 

under the said credit. • * • ^ , , 

• 

2 . In the absence of written inslructirns given by the undersigned, expressly to the 
contrary, the undersigmtl authoAze you and your Correspondimts to receive and accept as 

bilfti of lading ’ uncli r the said crciht, any documents issued by or on behalf of any carrier, 
incliidKig lighterage nccipls^^ whicV ackniiwlcdg# leceiiit of goods for transportation, 
whatcvi-J the ‘'gceil'u visioiis of such dociiim nts, and the dale ot each of such documents 
to be iegaiiltd‘as tlie dale of biJlsSif lading and, or slnpini'iit within the tcims of the said 
credit. And the undersigned aulhoilze >ou or jour corrc‘s])ondcnls to accept on sufficiently 
iMcltiKii g “ Jnsuiaiicc ” under the said cicdif, either pc)l,*cid4 * or cevtificates ol such 
msuraiie t*. * 

3 . V, e limit 1 signctl assume all risks of acts of users of said credits w'ho •re hereby 
accepted as fhe agents of the undersigned, together with all responsibility for the character, 
kind, ejuahty, ejuantity, deliv eri or existence of the men handisc purporting lei be repre- 

, senlcel by any documents and/or for*any dilferenee in elAiracter, ijuality, ejuantity, of mci- 
chaiidise shipped undei* this credit from tliat ex] »rea,3e*d in aiij' in\**..icc accei’iijiim^ing any 
of said eliafl, aiid/or for the valj«^lity, genuine ness, t^uflK 11 ncy, form or coriectioii of axy elocu- 
incnt.‘', Men if such documents should in fac\, prove to be in any respects, incorrect, defec- 
tive, iritgulnr, fraudulent or forged, and, or for the timi;, ])lace, inauner or order in which 
shipment is made and, or feir pavtial eir incomplete shipment and/or failure or omission to 
slnp f ny i.r all of the merchandise, lefc-rred fo in the cn elit, aiul/or for the character, adc- 
quac}*, validity or gcnuimness of any insurauce, eir ];olicy or certilicale of insuiance or the 
sdlvcmy*or responsibility of any insurer, or any other lisk connected w'ilh insurance and/or 
for any delaj', default, fraud or deviation from iii.structieais of the shipjier or any one else in 
connection with said mereliandise eir the shipxiing or other documents vvitli respect thereto, 
and/or ft»r delay in arrival or failure to arrive eilfii r c^f llie iiieiehaiidiS'e of any of the saicl 
tlocumcnts, and /or for any bre ae h of contract betw een the shippers or vendors and the under- 
signed, and the undersigiud will liold you harmless from all loss or ilamage in respeejt of day 
such II alters and from any and all ilamage and loss, whatsoever suilt^T'ed by you by reason 
of any and all action taken by 5 011 or your said Braiv.h in good failli, in furtherance of your 
above request or due t<i errors, omissions, inlcrriiplioiis or ilelays in transmission or delivery 
of any and all incssAgc.s, by mail, cable, telegraph or wireless, whether or not the same be 
in c>'pher. • ♦ 

4 . The uinlcrsigned agree to cause to be pr^icured promptly thv liccessahy import and 
export (T other licenses for llie said merchandise, and will keep the same adeciuately 
covcie.d by pijicies or ce^titicate^ of insurance to you fur mailing the loss e-f or adjustment, 
if any, j»af able to yoij, at your bptioD. 
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FORM No. 52 — concluded, 

• • • 

tS., And the undersigned agree to give you on demand any further or other security 
you may require, and further agree that any and all other funds, credks, instruments 
Ijropprty iwl, securities and proceeds thereof including also any and all Allcction items, 
and procords thereof nftw or hereafter handed to you or for any purppsc left in your pos- 
session hy the undersigned or for their accoflnt or at their disposal, or in transit to or from 
you by mail oi^carrier, for any of the said purposes, art*hereby made security for this obli- 
gation, and also for any and art other obligations and/or liabilities, absolute or contingent, 
(luc or not due, which are or at any time be owing by the undersigned to you and may 
be held or disposed of as you may see fit, and applied toward payment of any and all such 
ob]igati#.is and liabilities, all of wdiich hi the event of de fault by the undersigned in any part 
thereof, or of bankruptcy or insolvency, receivership or general assi^iinent of the under- 
signed, shall subject to your option forthwith become due and payable and the undersigned 
hereby authorize you, if ally obligation covered by this inslniment or any ()tht.r indebted- 
ness due from the underjigned totyou, shall not be punctually mot forthwith without fur- 
ther demand or notice advertisement of any kind, all of which are hereby expressly 
waived, to sell or otherwise, dispose of the whole or any part of said funds, credits, instru- 
ments, property and securities, arrived and/or to ainvc at any broker’s exchange or by pub- 
lic or private sale or otlu'rwise, at your option, with ])crinission yourselves to become the 
piirchagerg in whole or in ^Tart, without accountability save for tiic purchase price and/or 
liabilities of the undersigned to you however arising.^ 

•6. The receifit by you at any time of other collateral o? whatsoever nature, shall not 
he deemed a waiver of any of your rights or ^wers relating tf> any collateral which you 
may hold at the time of receipt. • • 

7. ^his obligation is to continue in foye notwithstanding any change in mcmbersliip 
of any partnership of the undersigned, wheflier arising from the death or retirement of one 
or more new' partners or the accession of one or more n%w i^artncrs. 

• 8. Ihis letter of credit c£in be rcv<4ccd cy alrtTcd only jvith the consent of all parties 
interested. • 

9 That whenever shipments are made to other ]1brts tliaia Bombay, wc shall retire 
the bills on or before the approximate date t>f arrival of the carrying vessel at destftiation. 

10. The above credit expires oti .by which date sffipments 

which are herein specitied are to have been completed, but this engagement applies to all 
bills purchased not later than 

m 

^Sfi^natuye. 

any sjicciAl document hnitsiile of what is usually termed shipping dpeu- 
nient) is recpiircd such as health, in'^pcLtion or nnaly.sis certiTic.-fle, or any 
spe*cial or unusual kind or class of insurances, such document should always 

luTi «i-»fvilir:i ll\r iiif»nAi/jtied. 0 


FORM* No. 5 3 

Specimen Form okCrkoil' I^epout. 

» • 


Copy to : — 

Credit Keport. 

No • 

• • 

Give l')e tails of ^ 
Credit Approved 


Xaine . 
Address 


We have approved the following credit within our discretionary limits. 

liiterCst Commissteii 


When due*for revision 
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FOriM NO. S3 — cfinlinued 


t s llic applicant an individual Trading 
Concern,' I’artncrship or Joint Stock 
Company ? 

^^’hen established *' . . . . . . . ^ 

« 

« . 1 . 

Name of the applicant ’ 

(If the applic.int is .i ])artnership give 
the names of all the p.utners, and if a 
joint Stock Company, tlie names of i^s 
othcers). 

f 

Has the applicant any outside means iinle- 
pendeiit of his business ^ . 

(Similarly information must bo sii])- 
plied with respect to the individual jtart- 
ners ol a I’artnersllip or the Ollicer‘> of a 
Joint Stock Company^. c » 


If tlie application i-s supported by a gurantee, 
give the name, occupation and means of 
the guarantor or guarantors ^ 

i 

1 1 

Have you any knowledge of *ihe habits of t?ie • 
applicant ' . . . . . . ^ . . . . I 

WTia^ IS his business rcpfitation i . . . . 1 

\Miat is his business ability . 

^Similar information m/^st be supplied 
with respect to the indi\idual nartners of 
a Partners\'p or the (Jlliccrs'of a Joint 
Stock Company}. • 

• 

1 . IV ' . 

Hlive you gauged the progress cif the biisi 
ness } * . . 

Is there a fall from last vear or growth ? 
k If a fall, what do you attribute it to*-' 

If an abnormal growth, Vlmt is your estimate 
of a chance of a set-back ^>efore the cre- 
dit becomes due ? . . . . . . 


Name the goods or coniuioilities in which the 
.ipj)li^aiit IS intere'»t»‘d ' . . 

What is Ins mam line ■' 

1 

• 

What is the condition of the business gcnc- 
* rally in the line in which the applicant 
mainly deals 

Can you sav from your book.s that there is 
an improv< m. iit m the general business 
^ in the line over, 1.1 '.t year ^ .. 

In what months partiml irly docs the busi- 
ness in the line get I’l isk 

• 



1 Answcrs^to f^u^jstions njU'st lie full conipletA * \r<in; ‘vt*s* (jr ‘iiu* iirc no answt'r.! 

,1 .. Cfl .1. 
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FORM No. 53 — continued 


Is the applicant interested in any subsidiary 
conc^n ? 

•What dp<S ft deal in i 
Have you obtained any knowledge of •its 
fi Aancia^ position ? 


Wily docs the applicant want this loan ? 
Whei^'ind how is it to be repaid ? ? . 

From what source is it to be repaid ? 


Has the applicant bcc» alreadjf allowed any 
credit ? (State tlfe extent and include 
here any contracts for foreign exchange 
bought and sohl for future delivery). 

When is it due to be repaid ? . . 


WJiat is at the •noment the- total liability 
the applicant t(» the Bank ^ 

(Here must bo include<l tlfe amount 
ofjDills drawn on the Bank; the amount 
of bills discounted with •the Bank And 
• the amount of any foreign exchange, 
contracts, etc.) 

What securities docs the J-iimk hold .• 


Wliat is the average amount of bills which 
the applicant diaus, say in a month ?.. 

Arc all the bills discounted NNithyou met 
regularly at maturity ^ . 

Wliat is the avera^je camount of bills which 
the a]jplicant aMef^.^say in a •month 
Does the applicant promptly pay for all the | 
biy s ofcceptcd payifble at the I lank ? . . i 


Does the applicant promjfl.l^' supply any 
mafgii^ when ^(luifed to do <iu ? 

WaFw the applicant at any timc«gr|inted a 
loan for which the Bank did not hcfld 
any security ? 

Was it promptly paid . . .T 

When did the applicant last hold a clear 
credit balance with the Bank and for 
how long ? 


Is the aj)plica|>t in any way indirectly liable 
to tlie Bank ?• 

’ If ^IJss, how and for how much ? 


What is the average balance of the apjdi- 
cant in CniTcnt Account ? 


What is the valu^of the security olfAred h>r 
the present application ? • • 

Do you ijii'tify the value * . . 
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FORM No. 53 — Concluded, 


Ifiis the applicant been granted any cretUls 
by other Lanks ? . . 


Have you interviewed the applicant ? 

Did you have any interviews with, his ere- 
ditoifc. ? . . 

Did you check anti wrify his statenieiits bv 
outMile informality ^ 

(Say yes or 7io and append to thic> 
report a complete report t^f all the par- 
ticulars of ytnir intjniry). 



Was the applicant a customer of another i 
Bank ? If sti, which ? . . . . . . | 

Whv' does he want to tr.insfer the aceonnt tt» • 


this Bank ? . .c 


Was the applicant at any' lime insolvent ^ . 
Did he at any time compound or compro- 
mise with his creditors ^ . 

What is the value of the applicant’s acrount 
to the Bank ? ... 



('lencral Kemarks. 




Note : — In f»rder to cxpc-tlitc action on an application 
it is requested that this report should be 
supplied complete, made in clear and concise 
terms Ufc of technical language should be 
avoided as far as possible. 

Uhere must be attached li.-reto full particulars 
of interviews, with the applicant, ertditovs 
of the applicant and .any outside parties 
with whom the applicant has had business 
relations. 

Additional information in (lencral remarks 
should include besides the applicant’s 
rejSuted w^orth, any safe custody deposits, 
etc. held on behalf of the fvpplicant. 
Further pti.rticulars will be given by letter. 
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FORM No. 5# 

, . PROMoyiNG Bank Personnisl. 

Pleas^ complete and return to the Personnel Department. 

PERSONAL REPORT. ^ * 

o 

» 

ate 






• 

• 

• 



1 □ Enthusiastic • 

• 

□ Interested 

□ Lacks Interc*st 

Worker 



2. n Very Tactful 

□ Average Degrtc 

n Lacks Tact 

3. □ Very Courteous • 

□ Average Degree 

□ Rude 

4. tl Self Confident 

□ Imirly so 

□ Lacks Confidence 

• • 


tl Over Confident 

5. □ Exceptionally 

□ Ordinarily so 

□ Slow 

Rapid 

• 


6. □* Exceptionally 

JO Ordinarily so 

□ Inaccurate 

* Accurate 



7. □ l^xccptional 

□ Ordinary 

□ Lacking in Aptitude 

• Aptitude 

• • • 

ft 

8. □ Very Pleasing 

O Ciood 

□ ^Unattractive. 

Personality 


ft 

9. □ Very Thorough 

□ Fair 

n Careless 

Workman 

• 


10. □ Gives Kxcellont 

□ Satisfactory 

□ Antagonistic 

Co-operation 


• 

11. □ Uniispal Tnflft- ^ 

□ Gobd 

n Lacking 

tive 

* 

• 

12. O Marked JCxccu- 

□ Fair Amount 

□ No Evidence 

tiva Ability 


• 

• 


* SitJinuaiyf 


1 3. , □ Exceptionally 

Fine Aptitude 

m 

□ Satisfactory 

• 

• 

□ Unsatisfactory 

1 4 . □ Exceptional 

.□ Average Workman 

□ Poor Workman 

Workman 

• • 


Department Head^s 

• 

Remarks 

ft • 

• 

a 

• 


• 

• 

The Division Head is to Approve the above 


ratings or make any necessary revisions in 


them. 

• 

• Department H^d. 

• • 

' — y ■ ■ ■■■ 



•American me&Sda uf Recruiting. Trafhing and Promoting Bank Pexsonncl» by L. Le M* Mouty--- 
Mournal of the tpititute of Bankers" ,May. 1922. 
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FORM ^No. S4 — concluded, 

Report by Division ^ead. 

c ^ \ 

1. (lOiit^iMl lioinark*? incluiliaii mention of .iiiv oiitstamUnii ‘•ooiI or bad qualities. 



2. Anv su.""ostio'iis roijarflin" Promotioit* Transfer, etc 


Information to keep Rkcoros or to date. 

Is Rmployce mirried^ 

Children ^ 

Pepciiilents ' 

1. C'orrei t Adtlress . .u 

r. h'nho-ic Virnh-r ' 

Il ]^mplov»'e h \s im Ri’^i 1 Pelephonq Vu nb-^r. i; there anv nearby Tel .'phoii''* 
winch coni 1 be nsrd iii .in em '^rcicnrv ^ 


«“ Divh'mi Head. 

t 

The decrees of cfficieficy indioatod arc merely ti^ke 1 riie s piarc^ are used for the 
purpose of placin" the tick marli-; ' ' 

“Of courre no two departni? ntal he ids interpret tlie same decrees of efficiency 

alike *. i . . . .Tlu' head of the Administration Department, 

however, gets to know' which heads of di*partinent-» t,ik«' a bh'rab/View of degrees of 
efficiency and which are more sparing in their re rommctVdati'ms. fn interpreting 
reports and comparing tliom with report?, from •ither ilopartmenls' he shadi^s bis opinion 
and allows f#“r individual bias.” 


FORM No. 55 , ' . , 

A LI'^t OF PRINCIPVL Rooks f?F Vccoun r used'.n a Rvnk tn Rnolvno.^' 


r. Cash Section. 

(a) Com, Notes and (dieques. 

^ (1) . Cash Book. 

I'his i-j aK ) called the Counter Cash Boik, Teller’s ('ash R)>k, Specie 
• Book, Received ami Raid ("ash Book. 

When two sets of Cashiers are employed for receiving an b paying, their 
• books ir.i sometimes i:alled Receiving (Cashicr’.s IMok), an I Paying 

(Cashier’s) Book. 

0) Analysis of (A)in and Notes. « 

(2) Goin ^ialance Book. 

'3) Bank Note Register, or (dolls nith’s Book. 

(4) Cash Balance Book, Cash Sum n iYy Book, or. Money Book. 

t i 

‘ Hank Orffanisatifjn, raanaeement and Accouats by T. F. Davia. ^ 

a * 4 « 
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b'ORM No. 55 — conclude <1. 

(c) Anal^ sis of Cl^cqjies. ^ 

(5) Waste Hook, or Remittance Hook. 

This is sometimes divided into two books, the Received Waste Book 
• and the Paid Waste Book, which are also called Aie Received 
' Da Book and the Paid Day Book. 

(6^ Clearing Hook. 

(7) Clearing Halaj^ice Book. 

• (8) Suspense Account. 

II. Bills Section. 

Bills Discounted. “ 

(1) ' Bill liegister. 

This is ^also called Bills Discounted Book, Bill? Received Book, 
Discount Register, Discount Cash I5ook. 

(2) Bill Dirjy. 

This is alst) called Hill Journal, or Daily Idst. 

(3) Bill T.edger, or Discount Ledgcrt 

(4) Acceploi'j* Ledger. 

(5) Hills Remitted Register (or Book). 

(6) (dverdue Bills- 

This is also called Past Due Ihll.s, Protesteft Bills, R.eturrierl i’ills. 

(7) Foreign Bills. * • 

( 5 ) Bills for Collection. • 

(8) Short Bills, Bills Lodged or Bills Deposite I. 

III. Loans Section, 

• (1) Loan Register. 

(2) Loan r.cdg('r. 

IV. Securities Section. 

Security Register. 

V. Acceptances Section. 

(1) Diafts Advisi-d Register 

(2) Acceptance Register. 

(3) Acct*^iance T.edger. • 

VT. 'Transfer Credits Section. 

•(!) Drafts.* 

(2) Letters of Credit. 

(3f Circular Notes. 

Current Accounts ScfftMm. 

* 11) Cur-^nt Acco’unt Ledger or Customer’s Lcdg«r. • 

(2) Current Account Rcgibter, Check Ledgc^ or Sectional CSash Book. 

(3) Pass Hooks. 

VIII. Deposit Accounts Section, ^ 

(1) Deposit Receipt Register. 

(2) Deposit? Account Ledger. • 

IX. Head Ollice and Intcr-Hranch Accounts. 

Daily State. 

X. Profit and J oss Section. 

CTcfclit and Debit Acctnints. 

XJ. Day J3oc?k, Journal, or Gc*iicral Cash Hook. 

Xll. GcncralJ^edger. 

XITT- Balance and Closing fmtiries. 

XIV. Branch Returns. 
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FORM No. 56 

Safe Deposit Department. 


• Bank 


Comliiions. 

1. The Safe Deposit Vault will remain open from 9 a m. to (> p.m. on week days, 9 a.m. 
to 5 p M. on Salurdavs, 10 a.m. to 12 Noon on Rank Holidays except Sundays. 

2. All rentals are.^'^ayable stnctly in adviuiee and the Rank reserves the rip[ht o" refiisinpf 
access to the T.ocker in the event of the rental not beinj:; paid when due wliether the 
same is demanded or not. 

3. The Hirer shall have no riq^lit of property in the Locker but only an exclusive right 
of user thereof ami access thereto during the period r)f this agreement and in accord- 
ance tlierewith. 'the Hirer shall not assign or sub-let the Locker, or any part of it, 
nor permit it to be used for any purpose other than for the deposit of documents, 
jewellery or other valuables nor shall the Hirer use the Locker for the deposit of any 
property of an explosive <ir destructive nature. 

4. All propertv is rec('ive<l and held by the Safe Deposit Department of the Rank subject 
to a general lien alimonies due from the Hirer with power to sell such property or 
part thereof in satisfaction of monic*' due but not paid. 

5. Either party may terminate the Agreement on giving to the other seven days’ previous 
notice in writing prior t(^ the date on which the agreed period of hiring terminates of 
such intention and the keys of the i/ick^r shall in such case be delivered by the Hirer 
to the Rank at noon on tiic day of the termination of the hiring. 

6. If no such notice as aforesaid .shall have been given the hiring of the Locker shall be 
I’onsidert'd renewed aft.T the* date of dettiminatior but this condition is wiMiout 
prejudice to the rights of the Bank accrued in the meantime. 

7 Without prejudice to any other remedies which the Bank may have against the Hirer 
all rights to the us<‘ of the T.ockcr shall at the option of the Bank be forfeited upon 
iion-payineiit of the reiitqjt whether the same shall be demanded or not, or upon breach 
of any of the conditions hereof by the Hirer and the Bank shall be at liberty to break 
open the Locker and cither Co forward (by J’arcels Post or other reasonable means 
and at the Hirer’s risk) tlic c intents of the Locker to the Hirer at his registered 
address or may retain and keep the said contents in such otl^'^f Locker or place as i*- 
may IhAik fit, at a rental of double the amount of rental hereby agreed to be 
charged. * 

S. If the key or keys of the Locker l>e lost by the Hirer, the Safe Deposit Department 
of the Bank should be notilied without delay. All charges for opening the Locker, 
replacing the lost key or keys, a-.aJ for changing Ihe-’o^k shall be payable by tho Hircrt 

9. All repairs required to be done to the Locker, lock dr keys sC.all lie dpnc exclusively 
by workmen ap^xiinted by the Bank. ^ 

10. The Safe Deposit Department of the Bank should be notified of any change of ad- 
dress of the Hirer and any notice or communication scut liy j^ost to the registered 
address of the Hirer shall be considered to have Ixien iluly served. 

11. I'or reasons of grave or urgent necessity the Bank reserves the right ot closing the 

. Safe-Deposit Department tor such period as it may consider ncces.sary. The Bank 

also reserves the right of making changes in the opening and clo.sing hours of the 
Department without any previous intimation. 

12. Hirers are warned to keep the keys of their Lockers in a place of safety, not to divulge 
the number of their Lockers and their Pass words (if any given) ciiid not to deliver 
their keys to any person other than their duly authorised agent. 

13. It is hereby agreed that the relation of the Hirer and the J:Jank jn this connection is 
that of a Licensor and licensee and not that of a banker and customer. 

14. The Hirer agre^ to abide by such rules and regulations as the Safe Deposit Depart- 

* ment of the Bank may from time to time adopt. 
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NEGOTIABLE INSTRUMf:NT« ACT, 1881 

(ACT No. XXVI OF 1881.) 


An Act to define^nd amend the law relating to Promissory Notes, 

Bills of Exchange and Cheques. 

* [9th December, 1881] 

^ [As ftiodificcl lip to the 81st December, 19^1]. 

Preamble. — Whereas it is cxpedi?nl to define and ^mend the law relating to promis- 
sory ly^tcs, bills ol (jxchange and cheques ; It is hereby enacted, as follows ; — 

THAPTER I. 

pRELIAftNARY. 

1. Short title, extent and commencement. — Tin? Art mvny be called the Negoti- 
able Instruments Act, 1881: , • . • , 

It extends to the whole of Hijtish India ; but nothing herein contained aticcts the 
Indian Paper Currency Act, 1871, section 21, or altects*any louiil usage relating to any 
instrument in an oriental language : i*rovided that such usages may be excluded any 
words in the body of the instrument \iihich indicate^an in^'iition that the legal rtlations 
of the parties thereto shall be governed by this Act ; and it shall come into force on the first 
day of March, 1882. • • 

For tlio Shdnnrnt of OMccts .nnd Eensons^, see (jazotfe of Indti, 1S70, p. 18B0 ; for the Bcpoitf' of the Sclrrt 
^lominittce, set* ibid., ,1877, ^ S21 ; 1S7S, Ft* V, p. 1 45; 1879, Ft. V, p. 75 ; 1881, Vi. V, p. 85 ; for disciipsioiis 

in Coviufil, si’e ibid., 1870, 8ui»idcnicn^, p. 1081, niid il'id., 1881, Siipplnneiit, p. 1-109. 'this Acrtias been declared 
in force in lIjjiicT^Jiurma gcnciuli^' (except the Siiau States) l»y the Fniina Laws Act, 1898 (XJII of 1898), b. 4.(1) 
and Sell. I ; and in British Bahicliisian by s. 3 of the British Baluchistan Laws Eegiilation, 1913 4 II 8f 1913). The 
Act was extended to*and is in force in Bcrar, by the Bcrar L.a\vs Act (^\^of 19-11). 

For siiinrinry procedure oii iiogoti^’i! in-trumciits, see the •ode of Civil Froccdiiic, 1908 (Act V of 1008( 
Sdi.l. Ordci»XXXVlT, • • ' • • • * 

As t(^bo Induin Taper Currency Act, 187*, se^ now the Ec.^ctnc Bank of India Act, 1934 of 1934). 

• 

2. [Repeal oj enactm€nts\. Repealed by the Repeahvg and Amending Act, 1891 {VII 
of 1891). 

3. Meaning of “Barwkor” and “Notary public". — In this Act — 

“banker” includes also persons or .a corporation or company acting as bankers : »ind 
“notary public” includes also any person appointed by the LCcntral CIoverhincntT 
perform the functions of a notary public under this Act. 

•• Central Qovcinnicut *’ substituted for " Local Covcininciit " by tbc Govcininent of India (Adaptation 
)i iMdian Laws) Ordef, 19^7. “ Local Government'* had been substituted for tlie \\ords " Gov»iiior Gcnciann 

Cexiucil ' *by s. 2 and 8cli. Pt. 1 of the Decentralization Act, 1914 (TV of 1914). 
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citapter.it. 

Of Notes, Bills and Cheques. 

4. ‘'Promissory note** — A “promissory note” is an instrument iii_ writing (not 
bemg a banknote or a currency -note) containing an unconditional undertaking, signed 
by the maker, to'pay a certain siim of money only to or to the order of, a certain person, 
or to the bearer of the instrument. ■ ■ 

lUuslraUons. 

A signs instruments in the following terms : 

{a) '*1 promise to pay B or order Rs. 500.’* 

{b) “I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on demand, 
for value received," 

(c) ’*Mr. B. 1. O. U. Rs. 1,000." 

(rf) ‘Tpromise to pay B Rs. 500 and all other turns wb’ch shall te due to him. ’ 

(p) *T promise to pay B IN. 500, first deducting thereout any money which he 

maj- owe me." 

(/) "T promise to pay B Rs. 500 se\eii da\s after my marri.igc with C." 

(.7) "I promise to pay B K^. 500 on D’s death, presided D leaves me enough to 

pay tliat sum." 

(/i) 71 promise to pay B IN. 500 and to deliver to him my. black horse on Ist 

January next." 

The instruments rcspccti\ el V marked {a) and {1) arc promissoiy notes. '1 he instill- 
ments respectively marked (c), (^). (c), {J ). (g) and (//) are not piomissory not/'s. 

5. “Bill of exchange'* — A "bill of exchange" is an in.strument in writing contain- 
ing an unconditional order, sigiiv-d by the maker, directing a certain person to pay a certain 
‘-urn of mon^v only to, or to tln^ order <.*f, a eerlajhi person or to the bearer of the instrument. 

A promise orordor'to pay is not "conditional," within the meaning ot this section 
and .section 4, bv rcasov of the Mine for payment olt/ie amount or any instalment thereof 
being cxprt’sscd to be on the lapse of a certain period after the occurrence of a specified 
event ,< which, according to the ordinary cxpcctajUon of mankind, is ecrtaiii to happen, 
although the time of its hap^'icning may bo uncertain. 

The sum pavablc may be "ceHain", within the meaning of this section and section 4# 
althougli It includes future interest* or is p.iyable at an indicated rate of exchange, or is 
r.ccording to the coiirsc of exchange, and although the instrumL**'! provides that, on d'*- 
fault of payitient of an instalment, tlic balance unpaid shall become due. 

ThCjOcrson to w’liom it ir» clear that direction is gi\ en or (li.tl payment is to be made 
may be a “evrtain person," within the meaning of this section ;iiid section 4, although he 
mis-nanied or designated by ilcscription only. 

6. “Cheque**.— ^A "cheque" is a bill of exchange drawn on a specified banker and 
not expressed to be pay.ablo otherwise than on dcniand. 

7. “Drawer*'; “Drawee"; “Acceplor’^; “Acceptor for honour*'; “Payee". — 

The maker of a bill of exchange or cheque is called the "drawer", tlie person thertbj' 
directed to pay is called the "drawee." • 

Wlien in tlie bill or in any indorscmcn-t thereon the name of any person is given in 
addition to the drawee to be resorted to in case of need, such person is called a "drawee 
irf case ol need.” 

Aftry the drawee of a bill has signed his a.s.sent upon the bill, or, it there are more 
parts thereof than one, upon one of such parts, and tleJivered the same or given notice of 
such signing to tlie holder (jr to some persf»n on his bi-half, he is callef> the “acceptor." 

[When a bill of exchange h.us been noted or protestcil for non-ncceptanCw or for 
better sc‘*nrity] and any person accepts it ^npra protest for honour of the drawer or of 
any one of the indorsers, such person is called an *7icccptor for honour." 

The pcr.son nanjed in the instrument, tp w'honi or to whose order the money is by the 
instrument directed to be paid, is called the "pa^ce.” 

The words in square brackets were siibBtiMitcd for tJui word "When acerptanro la refiisru and the bill a 
protested for noD'acccptancc,’' by a 2 of the Negotiable }Uf>tTiimeDt8 /let, Jb85 (1^ ot IbbGij, 

• 8. “Holder." — The "holder’* of a promissory note, bill of exchange or cheque 
means any pevon eutitle^JL in his»own name to the fiossersion thereof'ancj to receive or 
recover tho amount dye thereon %rom the parties thereto. , 
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Where the note, Iftlljor cheque is lost or destroyed?, its holder is the person so entitled 
at the time of such loss or destruction * 

9. Holder *in •(due course.*’ — "bolder in due course ’’ means any person who for 

consideration bcK^ame the possessor of a promissory note, bill of exchange or cheque if 
pjj^able to boater, • 

or the*payee or indeftsee thereof, if [payaj^le to order], before the amount mentioned in 
it became-’paya'.^e, and without having sufficient cause to believe that any defect existed 
in the title of the person from whom he derived his title. 

Th<j words iif square brackets wore substituted. for the words*“t>ayiible to, or to the order of, a payee,'* by 
8. 2 of the Negotiable Instruments (Amendment) Act, 1919 (VIII of 1919). 

10. Payment in due course.” — ‘.Payment in due course” means payment in 

accordance with the apparent tenor of the instmimcnt in good faith and without negligence 
to any person in 'possession thereof under tiixnmsiancos which do not afford a reasonable 
ground for believing that •he is not entitled to recene payment of the amount therein- 
mentioned. ^ # . 

11. “ Inland instrument.” — A promissory note, bill of exchange or cheque, drawn 
or made in British India, and made payable in, or (Ir.iwn n])on any person resident in, 
British India, shall be deemed to be an inland inst#ununt. 

12. ” Foreign instrument.” — Any such in.strumcnt not so ^drawn, made or made 
payable Shall be deemed to be a foreign instrument, 

* • 

10. ” Negotiable instrument.” — [(1) A " negotiable instrum^ent ” means a promissory 

note, bill of exchange or cheque im 3 ^ablc cither to order or to beaier. 

• 

Explaiiahon (/). — A promissory note, bill of exchange or cheque is payable to order 
which is expressed to be so pay^iblc or whi«h is expressed to be payable to a particular 
peifion, and docs not contain words prohibiting transfer gr indicating an intention that it 
shall not be transferable, 

9 # 

• Explanation (li).-— A promissory note, bill\)f exchange ot ch^jjquc is payable to bearer 
which is expressed to be so payabloor on which the only or last indorsement is an indorse- 
ment in blank. * • 

• 

Explanation {in ). — Where a promissory note, bill of (jeehange or cheque, eitjicr ori- 
ginally or by indorsement, is expressed to be payable to tie order of a &pocified*pcrson, 
and not to linii or his order, it is nevertheless payable t^) him or his order his option.] 

[(2) A negotiable instrument may be made payaiile to two or more fiayccs jointly, or 
i^ may be matle payabl^^ki the alternative to one of two, or one or sorfte of several payees.] 

Sub-Boc tion (1) w*a.s substitute J b^s. 3 of the Negotiable Instruments (Amendment) Act, 1#19 (VIII of 1919). 
i^ub-BCction ij) n^as added by s. i^oE tbc Mepotiable Instruments (Amendment) Art, 1911 (V of 1914). 

14. Negotiation. — When a promissory note, bill of exchange or cheque*is transferred 

to any person, so as to constitute that person the holder ^hereof, the instrument is said to 
be negotiated. • • • ^ 

15. Indoisemcnt.-^Wlfen the maker or holder of a ncgofiaBle instrument signs the 

same, otherwise than as such makcr,*fo|f the purpose of negotiation, on th*e back or face 
thereof or on a slip of paper annexed thereto,*or so signs for the same purpose a stamped 
paper intended to be completed as,a negotiable instrument, he is said to indorse the same, 
and is called the “indorser.” * • 

16. Indorsement ” iA blank”, and “fn full”, etc. — [(]) If the indorser signs 
, liis name onlv, the indorsement is said to be “in blank”, and if he adds a direciign to gay 

the amount mentioned in the instrument to, or to the order of, a specified person, the 
iiidorseiiu nt js s.iid to be “in full”; and tlie person so siiecificd is called the “ mdorsee ” 
(d the iiisinimciit.] 

• 

*[(2) The ]^rovisifjns of this Act relating to a payee shall apply with the nccessa»y 
mfjdilicjtions to an indorsee.] 

The flgure and brackftB "(1)” were inserted and sub-section (2) added by s. 3 of the Negotiable Instruments 
(Amendnu^nt) Ait, 1914 (V of 1914), * 

17. Ambiguous instruments. — Where ad instrument may be donsirued either as«a 
promissory ^otosor bill of exchiingc, the holder may at liis election treat it as either, and 
the instrumciat shal^be thenceforward treated accordingly. 

18. Where amount stated differently in figures and words. — If the* amount uq^er- 
taken or ordercd.to be paid is^tatbA differently in figures and in words^ thi^amount stated 
in words slia^ be the ^mount undertaken or ordered to paid.* 
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19. Instruments payable on demand. — A promissory note' or bill of exchange, in 
winch no time for payment specified, and a chc(juc, arc payable on c^cmand. 

20. Inchoate stamped instruments. — ^Where one person signs and delivers td. another 

a p.'.ptT stamped in accordance with the law relating to negotiable inslramcnts then in 
toice in Ihitfth India, and either wholly blank or having written thcrconnn inconmljote 
negotiable iiistrunient, he thereby gives pmna facie authority •to the holdor thereoi to 
make or complete, as the case may be, iiptfn it a m gotiable instrument, «for any amount 
specificil tlurein and not exceeding tlie amount c<n'crcd by the stamp? The person so 
signing shall bo liable upon such instrument, in the eapac*ity in which he signed the satne, 
to any holder, in due course for such 'amount : Pnnided that no person other than a* holder 
in due course shall rcco\er from the person delivering the instrument anything in excess 
of tile amount intended bv him to lie paid thereunder. » 

21. “Atsigh1,”“ on presentment/^ “ after sight.** — In a promissory note or bill 

ol exchange the expressions “at sight" and “ on pieseiitmcn^ " mean on demand. The 
expression “ afic^r sight " means, in a promi.ssory note, after presentment for sight, and, 
m a bill of Vxcliangc, after acceptance, or nesting for ‘tion -acceptance, or protest for non- 
acceptance. ' 

22. Maturity and days of grace.— The maturit\ of a promissorv note nr bill of e x- 
change is the date at wliich it l.. IN due. 

h'very prom ism ii \ ^mne or bill ol exchange which is U"f i xjwcssed to pavable on 
dein.ind, .it sight'or nn ]’iesentnicyt matuiity vii the ilnul j1.i\ .iftcr the davVn which 
it IS cxpiLsscd U) be: payable. 

23. Maturity of bilf oi note, payahld so many months after date or sight. — In c.il- 
ciilatuig the datf at which a ]'roinis or\ note yr b^*’l ol exchange, made p.iv.ible a statcil 
number of months atlcr date or alter ''ight, or titter .i ciTl.iin eviait, is at m.^tiirity, the 
period slated sli.ill be luld to ternnnale on ulie dav of tl,M* month which corrojionds with 
the dav on wli:ch tin- itiMruniint i*> tlaled. or ]n*csenied lor a* « epiance or sight, or naled 
lor non-ticcepiani e, or prou'sictf for non acceptance, or tlu* exi-nt htiiiiiens, or w’herc the 
uistnitni nt is a bill of cxcli.vig(‘ m'ule^p.iy^ble rt slatixl number of inunths alt(*r ‘'igUt ami 
has b« cii act epted fur lidliour, with the <hiy on which if was so .uce})U*d. If the month in 
which the period would, lerminiiie has no coiicspundnig day, tlic penod shall be held to 
termu’aic on the hist (lay oi such mouth. 


/ • Illifstraiio)?!?. 


(a) A negcWi ihle in>ti iimont , t>ated ‘Jthli JaniMi v’. 1S7S, is made pav.ible .it one month 
after date. Thc^nistruiiicnt is at maturity on the third day .ifter the 2Sih I'ebruary. 1878. 

• {h) A negotiable instrnim nt. d.-ited :hUh Augtot. 1878. i.s,t,K^/r pav.'vble three months 

aliir date llie iiistruiiuiii i.s at mainniv on the drd llecuiiber, 1878 

• (c) A,proinis"oiy note or bill of rxih.-n-e, d.iti.] 81 .t Aug*usl, 1878, is'iiun-le pay.ablc 

thrif mnnthjf after date. The nisfrnmcnt is at maturity on the 8rd UecvmbiT, 1878. 

24. Maturity of bill or note* pa)|able so many day.s^aftcr date or sight.— 1 n c.il« ulating 
•the date at which a jir^miissiiry note or bill of exchange jnaih: ji.av.ible a cti^iin number 
of days after ejate cir alter sight or .ifteT a certain cv?nt is .at maliiiTiv, the c^iy ol the date, 
or of pre.sentnieiii for accept.' itce or s.ght, or of^protest lor non-aeeeptaU''e, or (hi which 
the event h.apptns, shall be excluded. * 


25. When day of maturity i,s a holiday. — Wbjii thd day cjh which a jiromis' <)ry ncjte 

or bill of cxch.inge is .at r.^ itunty is a public lioliday, the instruvient shall be v’.eeim d to be 
due oil the next preceding business d.iy. 

• Explanation -d lie expression “ j.ublic holid.iy '* ii hides Sundays, Ntw Vc.u’s day, ‘ 
t hnstmas day : if either of su( h d.iys falls on a Sunday, the next following Mond.iv : Good 
I'ndiiy.; tfnd any other day deelartdby the Central Government, by nouric.itiuii in tlie 
official Gazette, to I e a jaiblie lioliclay. ^ 


ivn.hlv f (1 to the ConimisdorK r in ^ind l^v t Jio Uuvoi nnicnt . f 

lionibay under .i of V. t \ id i >;(•><, hcc buiiitiay fi.izeite. iy03, P.mt I, p. 4 pj. « » 


CHAF1I;1< Jll. 

Pariii^ to Notes. Bills and Cheques. 

26. Capadtv of parties.— Every person capable of oontracting, accoi-ding to the 
iawJ:o wh'ch he is subject, may bind himself and be bound by the making drawing ac- 
‘chc^e^'^* delivery apd negotiation of a rfr&mi^sory note, biU of exchange or 



APPENDIX B 


40S 


A minor may dra\^, inclorse, deliver and negotiate such instrument so as to bind all 
parties except himself. * , 

Nothijig hcrcir#co#itaincfl shall be dteenicd to empower a corporation to make, indorse 
or accept such instruments except in cases in which, under the law for the time being in 
force, they iue so empowered. ^ 

^27.' Agency. — Kvcry*person capable of l^inding himself or of beinn bound, as men- 
tioned in sc»clioiv26, may so bind himself or Dc bound by a duly authorized nf^cnt acting 
in his name. • 

• 

A peiu ral .luthority to Iransact business and t<» receive and discharge debts docs not 
confer uncjii ^in agent the power of accepting or indorsing bills of exchange so as to bind lus 
principal. • • ^ 

An autlu»rity to draw bills of exchange jlocsnot of itself impori an authority to indor'-c. 

28. Liability of agent signing.— agent who signs Ins name to a promissory note, 
bill of cxiliange or cheque J\ itluait indicating thereon that he signs as agent, or that he 
does not intend tlienby to incur per.s<in;Ll lesponsibilily, is liable iiersoii.'illy on the ftistru- 
ment, excipt to those who induced him to sign upon J:lie belief tEit the principal only would 
be held liable. 

' fl 

29. Visibility of legal representative signing. — A Icg;^ repj escntiitive of a 
•deceased person who signs Ins name to*a iifomissory noSt^, bill.ot exchange or cheque is 

liable i^'i sonally tlic^on unless he cxi'ircssly limits his liability to the extent of the assets 
received by him as such. * • 

• „ 

30. Lijibility of drawer. — 'I hc drawer of a bill of exchange or cheque is bound, in case 
ol dishonour by thy drawee or acceptor thereof, to compensate tlie holder, provided due 
not use ol dishonour has been given to, or reteived by, the drawer as liereinafter provided. 

• 3U Liability of drawee of cheque. — Tlic diKiwc^ of a cheque having siiflicient iiinds 
ot the dra^^er in lus hands, properly i^pplicable to the pa>iiient ot sufdi cheque must the 
< heque whisi duly rcciuiri'd so to do, ami, in delault ol .sucUxxiymeqt, must compensate the 
drawer for any loss or ilamage caused by such default. * • 

32. Liability of maker of note aifd acceptor of •bill.— 4n the absence of a coTitract 

to the central > , the maker of a ]^roniissory note and thc,ac:cex)tor betore maturity of a bill 
ol exchange aic bound to pay the anioiini thercot at maturity according the axiparcnt 
tenor ot the note or accyi^taiu.e respcctiv^ely, and the iteceptor of a biU of exchange at or 
after inatnrit\ is bound tb jj^y the amount thereof to the holder on demand. ^ • 

In def.>gilt*oi such ]iayiftcnt as aforesaid, such maker or acceptor is bound to compen- 
sale any partv tn^tlic note or bill for any loss or damage sustained by him aivl c%,uscd by 
siu h default * , • 

33. Only drawee can b^ acceptor except in nceS or for honoj^r. — ^^o person N^xcept 
the draw ec ol :\ full of exidiaiige, or all qr some of several ilraw'ecs,^r a person n^med therein 
as a draw*ce in case of need, <u- an acceplof for Jioiiour, can l«nd himself by an acceptance. 


34. Acceptance by several drarwees not partners. — Where there arc several drawees 
ol cl bill ot exchange who are not x>arlners, each of them can .iccept it for liimselt, but n<uie 
ol them can accept il for another without his authority. 

* 35. Liability of indorser.- —Tn the absence of a contract to the contrary, whoever 

indorses and delivers a negotiable instrument before maturity, Avilhout, in such indorse- 
ment, ex]iressly excluding or making conditional lus ow’U liability, is bound tlitrcby to 
every subsequent liwlder, in case of dishonour by the drawee, acceptor or maker to coin- 
pei]^alc ^lu’li liolder foi*any loss or damage caused to him by such dishonour, provided- du» 
notu:e olaLlislionour has been given to, or received by, such indorser as hereinafter jirovided. 

Every indorser after dishonour is bablc as upon an instrument payable on demand. 

36. Liability of prior parties to holder iirdue course. — Every prior party to a ncgqg 

tiable instniqjeni is liable thereon to a holder in due course until the instrument is duly 
satisfied. • ^ ^ • 

• • • 

37. Maker, drawer and acceptor principals. — The maker of a promissory note,* or 
cheque, the dj-aAAl'r of a bill c4 exAange until acccptaiyc, ant^the atcep^r arc, m the 
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absence of a contract to the contiary, respectively liable tlicregn i.s principal debtors, and 
the other jiartics thereto arc liable thereon. as stirctics for the maker, drawer or acceptor, 
as the ease may be. •• « ' * . *• 

38. Prior party as principals in respect of subsequent parties. — As between the 

parlies so liSblc as sureties, each prior party is, in tlic absence of a contrac^t the contrary, 
also liable thoreyi as a i)rincii>al debtor in respect of each subsequent jxirty.r ^ 

• 

^ lllitsiration. 

A draws a bill pay able to hio pwn order 13, who accepts. A afterwards .indorses 
tlie bill to C. C to I>, and i> to L. As lietw’ccn 1C and 13, 13 is the principal debtor, and 
A, C iiiid D aic his sureties. As between and A, A is the principal debtor, and C and D 
aie his sureties. ^ As between 1C and C, C^is the principal debtor and D is his shrety. 

39. Suretyship. — Wlien the holder of an accepted bill of exchange enters into any 
contr.act with the acceptor which, uiuler section 134 or 135 of tlie Indian Contract Act, 1872, 
would dist^liarge the otlu r parties, the holder may cx^iressly reserve his right to charge the 
other. parties, and in siuli case they are not discharged. • 

40. Discharge of indorser’s liability. — When the holder of a negotiable instrument, 
without the consent of the indorser, ‘destroys or impairs the indor.ser’s remedy against a 
prior part}’, the indorser is dischaigcd from liability to tlice’folder to the same extent as if 
the instrument. had ficen paid at maturity. 

Jllustmlioii. 

, t 

A is the holder of a bill of ext hange ma^c payable to the order ol 13, which contains 
the following indor.seiiients in blank : — 
hirst indorsement, “ 13 ” •* 

Second indorsement, “ l^Vtor Williams." 

Third indor.sement,“ Wright t'v Co." 

Fourth indtusemciib, “ John Kozapio." * 

This bill A puts iq suit against John Rozario anil strikes out, w’lthoiit John Rozario’s 
consent, the ind<jrscnii'nts by Feter \\ illiams and Wright cV Co. A is not entitled to recover 
anytlpng Irom John Rozario* ^ 

41. Acceptor bound although indorsement forged. — An acceptor of a bill of e.xchangc 
already indorsed is not relieved fiom liability by reason that such indorsement is forged, if 
he knew or hail rei^'^on to lielieve tftc indor seme ill to be forged when he accepted the bill. 

42. Acceptance of bill drawn in fictitious name. — \n am'ptor of a bill of exchango 

drawn in a lirtilious name and ]iav.il)lc to tlic drawer's ordef is ii(»L. Ij\ ria'^jjn that siii'h 
name is^l’ctUious, rrlie\i‘d from liabilitv to aiiv holder in due course claiming under an 
indorsement. by the same haiaj .Ts the ilrawer’s signature, and iiiirporting to be made by 
the drawer, • * • 

43. Negotiable instAiment made, etc., without considerati^. — n§goliablc instru- 

ment made, drawn, acceptcdij indorisctl or^tranJIferred without consideration, or ^^o^ a con- 
sideration rvhich fails, creates no obligation of pa>inent between the parlies to the transac- 
tion. But if any such party has transferred tl^^i instrument with or without indorsement 
to a holder for consideration, sucli holder, and every subsequent holder deriving title from 
him, may recover the amount due on such Instrument from thh transferor for consideration 
qr any prior party thereto. ^ 

Exception I . — No party for whose accommodation a negotiable instrument has been 
made, eft-awn, accepted or indorsed can, if he has paid the amount thereof, recover thereon 
such amount from any person who became a party to such instrument lor his accommo- 
•dation. •> 

Exception II . — No party to the instrument who has induced any other party to m^ke, 
draw, accept, indorse or transfer the same to him for a considcratioil which he has failed to 
pay or perform in full shall recover thereon an ambunt exceeding the value of the conside- 
^ration (if any) whi^h he has actually paid#>r performed. 

44. Partial ^sence or failure of money-consideration. — When thq consideration for 
which a person signed a promissory note, bill «£ exchange or cheque consisted of money, 
and was originally absent in i>art or has subsequently failed in •p*art, the sum which a 
hMder standmg in immediate relation with such sigper is entitled to receive from him is 
proportionately reduced* 
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Explanation, — Tlip drawer of a bill of exchange stands in immediate relation with the 
acceptor. The maker of a promissory note, bill of exchange or cheque stands in immediate 
relation with the payee and the indorser with his indorsee. .Other signers may by agree- 
ment stand in immccMate relation witlf a holder. 

. ' Illustration. 

A dravfs a bill on IP fox Rs. 500 payable to the order of A. B aq^epts the bill, but 
subsequently dfshonours it by non-payment. * A sues B on the bill. B proves that it was 
accepted for val^c as to Rs. 400, and as an accommodation to the plaintiff as to the residue. 

A can only recover Rs. 400. * « 

• • • • 

45. Partial failure of consideration not consisting of money. — Where a part of the 
consideration for which a person signecl a promissory note, bill of exchange or cheque, 
ihoiigh n<fb consisting of money, is ascertainablp in money without collateral enquiry, and 
there has been a failure of that ])art, the sum wnich a holder standing iri immediate relation 
with such signer is cntitlec^ to receive from him is proportionally reduced. 

[45-A. Holder’s right to duplicate of lost bill. —Where a bill of exchange Jias been lost 
before it is over-due the jijfrson who was the holder of it may apply to the drawer to give 
him another bill of the same tenor, giving security to the drawer, if ret^uired, to indemnify 
him against all persons whatever in case the bill i^lleged to have been lost shall be found 
again. 

If tile drawer on request as aforesaid refuses to give such duplicjitc bill, he may be com- 
pelled to do so.] . . * 

TIfls section was insl^rted by s. 3 of the Negotiable InBtqiinoiits Act, 1885 (ll^of 1885). 


CHAPTER IV. 

• • 

Of Negotiation. 

• • 

46. Delivery. — The making, acceptance or indorsement of a projiiissory note, bill 

#)l exchange or cjiequc*5|^ completed by«dclivcry, actual or constructwe. ^ 

As between parties ^iancting in immediate relation delivery to be cffi^ctual must be 
made by ^ic\iariy making, accepting or indorsing the instrument, or by a person autUor- 
ised by him in tjiat behalf. ’ , • 

As between such parties and any holder of the iiislrwinent other than a hob i or in due 
course, it may be shown that flift instrument wms cfcliverod conditionally or for^a special 
purpose only,#ind not ftir tfic purpose of transferring absolnteV properly therein. 

A promissory note, bill of exchange or cheque payab^ to bearer is negotiable by the 
delivery thereof. 

A promissory note, bill of cxTchang® or cheque payajslc to order is negotiable by the 
holder by indorsement and delivery thereof.^ 

47. Negotiation by delivery. — Subject to the provisions of section 58, a promissory 
note, bill of exchange or cheque payable to bearer is negotiable by delivery theitof. • 

Exception. — A promissory note, bill of exchange or cheque delivered on condition that 
it is not to lake effect except in a certain event is not negotiable (except in the hands of a 
hokler for value f^itlmut notice of the condition) unless such event liapjiens. 

• J Illustrations. 

(a) A, the holder of a ncgotiabli^ instrument payable to bearer, delivers it to B’s agent 
to keep for B. The instrument has been negotiated. 

(h) A, the holder of a negotiable instrument payable to bearer, \^ich is in the hand»of 
A’s banker ,Vh8 is at the time the banker of B, directs the banker to transfer the mstrument 
to B’s credit in th 9 Junker’s account with B. The banker does so, and accordingly now 
possesses the instrument as B's agent. The instrument has been negotiated, and B has 
become the holder of it. * “ * 
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48. Negotiation by indorsement. — Subject to the provisions gf section 58, a promis- 

sory note, bill t»f exchange or chc«iuc [payable to order], is negotiable by the holder by 
indorsement and delivery th^TCof. • 

Tlic Molds in siiiime bnickets Moro for tlir woids “ raynblo to tVo ordrt of a spcclflod ^lersou or to 

a sppt'irtod i'« I'oii or order. ‘’l>y s. t of the ;Ne‘:otlable Iii>tnmieiitb> (Aiiiemlineiit) Act, lyiU (VllJ of li)f0). 

49. ConVersion of indorsement in blank into indorsement in full. — Vl'llc holder q/ a 

negotiable indorsed in blank niav, without signing IfSs own name^. by writing 

abm e tlie iiulorser's signature a ibreclion to fiay to any other person as indorsee, convert 
the uidorsenUTit in bl.uik into an fiulorsement in full ; and the holder docs fiot thereby incur 
the resp».)ii'^ibvhty id an indorser. ^ ^ ^ ^ 

50. Effect of indorsement. — J he indorsement of .i negotiable instrument follow etl 
l)y cU hver\ liaiisti i to the indorsee the pioporty* tluTi in witli the right of further nego 
tialii ii . but iLc irdci-^iincnt m.iy, by express wofils, resliii t or exclude such rig!i’t, or may 
mt'udv . nii-tuiuo till' iiulinM'e an agent to indorse tlie instrument, or to receive its contents 
for il i' Jiii’.o! 'ii oi loi some other spocilied person, 

•' IllKStnttiors. 

f 

1» Vigil'' il'e fullMv.ing indoisements on diltcitiit negotiable instruments payable to 
bearer : — , 

(a) “ r.‘\- the lonleiits to C only." 

p') “Pay (' U r mf use 

V I ‘T’av C Jor order l*ur tl - account <d !>.’* 

t j’) **'11 e wnhin mi*''l be i ledited to t " 

llu-«c inh Ji M TVi lit" excliiih- ti c right of IVirlher negotiation by C. 

(0 ‘TVex C." 

(/) "Pay C value in atcoun^ with the (’iriental J3ank." 

(;) tlu' ci'inent." to C. hi ing*)art nf tU*' consideration in a certain deed of a«»sigr-^ 

ment i >•' enti d b\ C ii» l#ic indiM"ei aiul oilier^," ’ ' 


Tlu "e mdor-enur.ts,do it<>t ••m hide the right of further negotiatinn by C. 

51. Who may negotiate. — h'\‘ \ "oU- inakf r, ilr.iwc r, payee or indor.'^oe, or all of se\e 

ral ]oiir. m.t'ii' lii.iwii", ji.iy. i*- < .,inil(‘i^t < i.f*. ncgotiabli in^'iniiiKiit ma\ , if the rc- 

gotiabilit\- t i ‘•nil iu''tnini(.nt h. - i • t been ri.^tncttil or (xchidiil as huiiIk lud in section 
5 b, indor-e . ndMu enliati tla- .".iiud 

J:.%^ i<n m i — '\otliing in ilii- * . i nii inabhs a iiiakii or d^iwv er to indone or ni'go- 
thite an in"nun'i lit iiiih hi isiulawlnl po""i "sion oi i.- Jni’di f tlureof; or t'liablcs ?i 
p.iMeoi u'l’.-i-L. 1 ' nr.doi -:e or m gt »! !.• t e .111 iri"ti iiim ut . nnles" ^ii i< holiU r 1 la reof . 

• 

f * 

\hiU'.' I'l.iwn i.'.x,.!)!! to '\ ( ’^ordi r. A incU^r^^f " li to l‘>, tin indnrsi me nt not con- 
• t. 11 ir.g V ! ■ " ' ‘ -a t;iili r '■ I r . I ii|iii\.diiu wt>rt!s. JJ iiyiv mgotiate tlu.‘*iiistrnnient. 

52. Tndo^^^cr who exclude - hi*: o .vn liability or imkcs it conditional. — 'I lii- indM.ser of a 

’ . 11 ■ M n . , h vcriPintiii indorM ir.i ui , i m lud* lii--.own liabilitv 

til me, I, ’ h. 1,1*. Il (j iln 1 lilt i,\ tl.i imloi-ii lo niiiM- tie ainoniit dm; 

t > i.ru •n di , ' . d 1! ■ ■ ii 1 i t ■ . o; < j. n ' id j i « il o 1 i \ i u't, .dtl.i ugh mu h f \ i nt may iicvi r 
h.'Pjau. 

Wii'-n; an iiah-i ir -or v hid« " 1j. iaiii\ and afleiward-. bicimis the lioldir of the 

il- 'iniTULj't , I'll a. 1 1 1 ic iiidi •! 'I . - .-Il Ihibli to Inr. 


w liLf Uniifj}:- , 

{a} '1 ia; indor-'.i oi.- nigoli.ihh m d njim nl sig’ii. hi" n.i uic .nhlmg tbj words — With- 

1 *1 .r-e.’' ' 

t • 

L’i '■>’ -hi'j iiidoiM-incnt he im ur-. no liability. • 

(L) A n the T ^hyee .nid holdi r of .i m goti.ible insij-unu nt. F.xi hiding ].ersonal liability 
bv an indor.ii men! " v.itluail ri I oin lie li.insUrs iJic irndnirnf iit lo H, ami indorses it 
iGfcC, will,! indorses it to \ .\ n not unly rcifi'-talcd in his hn rner rights, but has the rights 

of an indoi^ce agaui. i JJ .lu l C. , , 

53. Holder deriving title from holder in due course. — A holder o^fM, negotiable instru- 
mei^ who derive.? title from a holder in due course has the rights thereon of. that holder in 
due course. 
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54. InstrumenI indorsed in blank. — Subject tej the provisions hereinafter contained 

as to crossed cheques, 'a negotiable instrument indorsed in blank is payable to the bearer 
thereof even although ojigiiially payable to order. • 

55. Conversion of indorsement in blank into indorsement in full. — If a negotiable 
instn>me>nt after having V.cen indorsed in blank is indorsed in full, the amount of it cannot 

•k>o ciaimccPffcmi Ihc indorser in full, except by the person t(j \vl oni it has been indorsed iT\ 
full, or by on,e who derives title through su^h person. • 

56. Ind<Frsement for part to sum due. — No writing on a n(‘g( .liable instrument is 

vali^ for tl»e pnipose of m gotiation if ^iich writing purports to trails I er only a ])art of the 
amount appearing to be rlne on Ihc iiistrnment ; bid, where such amount lias been partly 
Ijaid, a note to tlial ellcet may be indorsed on the inslrnment, which may then be nego- 
tiated ifcr the b.ilance. * 

• 

57. Negofiation by legal personal representative of deceased person. — The legal 
ri prcsentatu e of a di ecfisid person cannot negotiate by delivery only a promissory nole, 
bill of exchange or chec]ye ])ayabki to order and indorsed by the deceased buj: not delivered. 

58. Instrument unlawfully obtained.— When a negotiable instrument has'bccn lost 

or has been oldained from any maker, acceptor yr holder thereof by means of an ollencc or 
traiid, or for an unlawlul con.sideration, no possessor or indorsee who claims through the 
person who found or so' obtained the instrument is entitled to rceeivc the amount due 
t heroes ffom such maker, acceptor or holder, or from any piirty, prior to such holder, unless 
siicli possessor or indorsee is, or some person through ^vhomJie claims was, a holder thereot 
m due course. • ^ ^ 

59. Instrument acquired afte# disbonour or when overdue. — The holder of a nego< 

ticible iivstniment, wdio has acquired it after dishonour, whether by non-acceptance or non- 
payment, with notice thereof, ^r after maturity, has only, as against the other parties, the 
rfghts thereon of his transferor ; ^ 

• Provided that any persoq who, in gfiod fs-ith^nd for cop.sideration, becomes the holder, 
after maturity, of a promissory note or bill of exchange made,tdrawn or accepted without 
( onsideration, lor the purpose ofVnabling some party ilicreto tp raise money thereon, ma^ 
recover the amount of the note or bill from any prior party? 

• Illustrationji \ 

The acceptor of a bill of exchange, when he arVepted it, dcposil^fl \\ith the drauer 
certain goods as a collateral security for the paymcfit of the bill, with power to the drawer 
to sell the goO(]s and igPpV the proceetls in discharge of the bill if it were not paid at mutn- 
rity 'Ihe bill not having Ijecn paid at matiirily, the drawer sold the gobcls and retained 
tlie prof^ceds but indorsed the bill to A. A's title is subject to the same objecticm'as Ihe 

draw’cr's title. * , • 

• • 

60. Negotiability until payment or satisfaction.— A negotiable instrument - may be 

iiegotiati^l (except by tluyuaUer, drawee or acceptor alter inatuyty) until payment or sates- 
lactioii tiiertof bv the maker, dra\\^;c or acceptor at c.r aftei* iiiatuiity, bpL not after such 
paymbiU or satislaction. * / 


CHAPTICR V. 

Of Presentmf.nt. 

61. Presentment for acceptance. — A bill of exchange payable after sight must, if no 
time or place is specilied therein for presentment, be presented to the drawee thereof for 
acceptance, if he can, after reasonable search, be found, by a petson entitled to demand 
acccptau%L‘, within a reasonable time after it is drawn, and in business hours on a business 
day. In ^cfaull^of such presentmenf, no party thereto is liable thereon to the person 
making such dcfaiflt. • • 

• • 

If thtkdrclwec caimot, •fter reasonable search, berfound, the bill is dishonoured. 
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If the bill is cliit'Clod to the clnu^ce at a particular place, it be presented at 

that place ; and, il at the due date lor presentment lie cannot, alter reasonable search, be 
found theie, the bill is dishonoured. ^ ^ 

'Where authorised by agreenienl or usage, i\ presentment through the post ofT\ce by 
nicans ol a registered letter is siiliicient.] 


■j h.' rJirn^rai'h pquart' bnulvots \x as added by 4 of the ^egutlnble Iiistninients Act, ISSJ (11 of 1886). 

62 Presentment of promissory note for 'sight. — A promissory note. ;payal)le at a 
ert'iin’oenod after sight. nuij.t be ifreseiited to the maker thereof for sight (f. he can, after 

ve >soir\ble search, beVmml) bv a person entitled to demand'payment, ^^ithln ;3 reasonable 
t' ic liter it IS made and in bu'-iness hours on a business day. In default ol such prcs'eiit- 
ent' no parly tliereto is liable ihi'iemi to the person making .such default. 

• I 

63 Drawee's time or deliberation. — Ihciholder must, if so required by the drawee 
nf I bill ol exchange presmUvl to him for aeceptance, allow the drawee , loi'iy-eight] hours 
(exclusive nf public holidays) to • oiisuhu' wlndher he will .u ci'pt 

Tlu* ill •"duarr buiclxv^tv \\.\s ^ul -titutrd u.i tl.o woid “ -luui ” b^ t. 12 i.f tb< No.^.rinMc lii>1ni- 

lUCTits (Aiiu-iidiiwiit) A«.t. (XU ot c 

64. Presentment for payment. — I’romissory notes, bills of ex'di.irei and ihcqiics 
must be prestnted U‘i paMiunt to tlu* maker, atcoplor or dra\\ee thereol uspeetively, by 
o on behalf of the hohh i as liereinalter proxuled. In dclaulf-ol sneh j lescntinent, the 
other parties theret*:> art ^lot liable tliereoii to suth holder • . 

rWhcTC anlhonsed bv agfccnieiu or usage, a presentment through tlie po^t office by 
means of a rcgistercil li tt.y is sull'icicnt J , ’ • 

jT xctptif'fii Where a promissory note is payable. on demand and is rot i>.iyable at a 

s ccihed* place, no presentment is necissary in ortler to charge the maker thereof. 

The i«arai:ravh m square braik(t‘' uas added by s. 4 oPdie Xogoliabby iMiuniciith Ad, (11 i»t Jbs5). 


63 Hour^ for presentment.— Presentment for pa^incnt, must be made during the 
usual hours of business, and, il,at a banktr’s„withi:i banking; hours. , 

66 Presentment for payment of instrument payable after date or sight.— A promb^ory 
note orl'ill of exchange matlc p.jyaDlc at a specified period after date or sight thereol, must 
be presenjed for payment at r^aturity. 

67 Presentment for payiAcnt of* promissory note payable by instalments. — A pro- 
rsorv note paydblc by instalnicnts«.nnst be presented for payment on the third day alter 

t? e date fixed for payiuent of each iiisi^dineiit ; and noiiquiyment on such presentment has 
th^same elticl a.s ncm-Va yin exit oi a note at maturity. ^ 

68 Presentment for payment of instiumcnt payable at .specified place and not 
elsewhere- pK'unsscM t nou*. bill i»f ex« h,ing( or cheque made, dr.'wii or ajcif.ed pay- 
nidf. 'd t ’srvLCilicd ol-i e and .loi ( biv\h« rc musi , in order to charge any parlv llicrelo. be 
ppcnUl’fb r->mcul at ih.a 

* 69 Instrument payabU at specified place. — A i^’ornissoryinot^^ or bill o I Exchange, 

made *dla^^n f;r*a<ceptcd ]>a\able at .i .-picilicd place ^.nust, in order to charge the piaker 
or druvvtr tlicrcoi, be prc->t nl. (.l it.i payment :t/. lhaf place. 


70. Presentment where no place specified. — i^roixissory note or bill of exchange 
not made payable as mentioned in sections 68 and 69, must be presented for payment at 
the place of business (if any), or at the usual residence, of ihc maker, drawee or acceptor 
thcre^jf , as tiie case rnav be. 


71. Presentment when maker, etc., has no known place of business or residence. — If 

the maker, ilrawce or accciitor of a negotiable mstrunient has no known place of business 
• or fixed residence, and no place i.s specified in the instrument for presentment for acceptance 
or ^yihent, such presentment may be made to him in person wlicrevci he can be found. ' 

72. Presentment of cheque to charge drawer. — [Subject to the provisions of section 

841 a cheque must, in order to charge the drawer, be presented at the llank upon which it 
is drawn before the /elation between the drawer and hw banker has been altered to the pre- 
judkie of the drawci;. • 

The wordB ani figures in square lii'ickcts were inserted by s. 2 of the Negotiabic Instruments (Amendment) 
Act, 1897 (VI ot 1897). . * ' 

73. Presentment of cheque to charge any other person.-^A chequd must, in order to 

chargS any person excej>t the drawer, be piesentcd withipja reasonable time after delivery 
thereof by such pers<Sn. • • « ' , 
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74. Presentment of instrument payable on demand. — Subject to the provisions of 
section 31, a negotiable instrument “payable on demand must be presented for payment 
within a reasoySibjc iim« after it is jrcceivcd by the holdeA 

75. Presentment by or to agent, representative of deceased or assignee of insolvent.^ 

— Presentment for acceptance or payment may be made to the duly authosized agent of the 
Sdrawee, nfakcr or acceptor, as the case may be, or, where the drawee, maker or acceptor 
has diea, tc^ his Icgaf representative, or, jvhere he has been declared an insolvent, to his 
* assignee. 

[75-A. Excuse for delay in presentment for acceptance or payment. — Delay m pre- 
scirtincnt [for acceptance or payment^ is excused if the delay is caused by circumstances 
beyond the control of the holdcjr, and not imputable to his default, misconduct or negligence. 
Whei^thc cause of delay ceases to operate, presentment must be made within a reasonable 

time]. • • 

■ 

This BCution was inserted by h. 2 of tho iable Jnstrujiicnis (Aincndiiicut) Act, 1 920 (XXV of 1920). The 
words In Bqnaio biuekcts weto substituted for the words “for pajinent” by a. 3 of the Xegotiablc Instruments 
(Amendment) Act, 1921 (Xl| of 1921). • , 

76. When preseiftment unnecessary. — No prcsentm<*nt for pavmcnt is ncc£s=;ary, and 

the instrument is dishonoured at the due dale for presentmcTit, in any of the following 
cases: — • 

(a) if the maker, firawee or acceptor intentionally prevents the presentment of the 
iiistrfiinbnt, or, • • 

if the instri^ment being payable at his place of iJusinesS, he closes such place on a busi- 
ngs day during the usual business hours, 4>r, • 

if the instrument being payrjblc at some other specified place, neither he nor any 
persomauthorized to pay it attends at such place during the usual business hours, or, 

^ if the instrument not befng payable at any specified place, he cannot after due search 
be found ; • 

• (b) as against any party souglit ttfbe charged therewith, if he has engaged to pay not- 
withstanding non-presentment ; • 

(c) as against any parly if, after maturity, witfi k^^owltfdgc that the instrj^ment has 

not been presented — ^ ^ 

he makes a part payment ofl account of the anicwnt due on the instrument, 

or promises to jiay the amount due thcrcon*in whole or in part, 

or otherwise, waives his rigid to take advJiitagc of any default in presentment for 
paymenii* § , * * 

(d) as against tlie drawer, if the drawer could not suffer damage froA the want of such 

prcserym6nt. * ^ ^ • 

77. Liability of banker for negligently dealiiig with bill presenteU for payment. — 

When a bill of exchange acce pted ijay.iblc at a spe*ified bank, has bden duly presented 
there fgr payment ami clislioiAured, if the b.inkef so negligently or lyiproperly keeps, deals 
with or delivers baAc siAh bill as cause loss to the holder,®he?must compensate the holder 
tor ?>uch loss. • / ^ * 


CHAPTER VI. 

Of Payment and Interest. 

• 

78. To whom payment should be made. — Subject to the* provisions of section 82, 
cl[^use ^c), payment of the amount due on a promissory note, bill of exchange or cheque 
must in,ordcr to discharge the make? or acceptor, be made to the holder of the instrument. 

79. InterStC when rate specified. — When interest at a specified rate is expressly 
made payable on a promissof'^ note or bill of exchange, interest shall be calculat!bd at the 
rate specified, on the amfiunt of the principal money due tbereooT frean the .date of. the 
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instrument, until tcmlor or rcalizntion^.ol such amount, or until sucli d;jic after the institu- 
tion of a suit to recover such amount as the C'oiii;t dirl’cts. 

80. Interest when no rate specified. — ^\Vhcn no late of interest ir. specified ip the 
tiistriinunt, intcu'.'.t on the amount due thereon shall, [notwithstanding any agreement 
rclalini; to intcicv^i between any parites to the instrument J, be calculated at the rate of six 
per cciUntu ]'er annum, from the date at winch the same ought to have been' jttiid by thQ-* 
part\ cl,ati:eil. until \cikUt or lealization of tlv‘ amount due thercfui, or until shch date 
altei the nisiuutu'n ot a suit to rt«.tAer siuh amount as the court directs, 

llxpLtrat . / - Wlicn tlic p.irt\ tl^ariiod the indorser (H an instrument dishonoureii 
by nou-p.i \ mt ill I'c 1 ’ ImMi tn |\,\ onciesl oiih Ironi the time that he rcccncs notit «' c-t 
the di'^hoiK'ur 

Tlic I'N ii' ’■Mi.irol I will “I'l -titutiil foi 11 p vo'HN :iiul llwnn's "rxe ( 1 1 in ( provided frt* by tin 
C’odt .'f 1 o il’i..i line -I I “i’ :i..2 '• li\ - J i.l the ^l•_'ol!.l^ll (li\t( n .'H .\i t. V l.T),(X XA cf 

81. Delivery rf mstvument on payment, or indemnity in caftic of loss. — Anv jui'dii 
Habit' K' \ .i\ , .• ivl I lied upon by the hoUlti ibt icof to \ .<v^ Du* amojmt due on a pronust* i v 
note, bill i l t.Nt I'Ciis^t. t>r t.lu(^,uc is bcltUL ]'.•^nuot entitled to have shown, and is on i:a\- 
nunl entiiuii U) In'M ii deli\cred up. to h.ni. tu if the inslnimcnt is lost or cannot be pio- 
duced, to be indLinintied against anv fnrtU'i tbiim theicon against him. 


' ClIAl>n''R vfi 

. • 

V t »i Disciiargl I i.OM'LiAPiLirv OX Notls, Dills and Cheques. 

82. Discharge by cancellation, release, or payment.- Die makt r, act cptor or indorser 
rtspcctivcb/ ot a ift^‘:otirible in^ti ni.util di^t liargtd Irt-m liabilitv thereon — 

(i/) to a liolder t^eieof wlio t ani*eK sin li act e]>lor's or indors^t'U's name with intent 

* to discharge liim, aiul to .*11 panus tl. iming nndei.si* h fiolder > 

. {b) to a b.nlder tin n ot who otherwise iii-cb.irges such makwr, acccjitor ur indorser, 
am! to all dcruing title under -tm Ii holder alter iiotKC of such di?.(.harge' 

(f) to all tb.rrcto, it ij^e^nsl rumen t ispayable to be.irer or lias been indorsed 

in blank, and su« Ii malor, a# ajAor or iiulorser^mtikcs paj'inent in due course 

* fil the aln^ul)l liiie, thtreon , • t , *• 

• * • 

83. Discharge by allowing dtawee more yian Vorty-elght hours to accept. — II llui 
boldii ^ f .1 bill c-l cx« 1 .'ngt (.lb w- llie di.iwie nnae iban i torty-i iglit] hours, exclusive of 
publK i.Ll'iday'^. to < (•U'-xIm v.laiLir 1 i will ampi \]-.i s'liT.e, all previous p.'irlics not con- 
senting to siuli allow.na e are ibM-e1)y di>-. l.argcd from liability to such b.ulder. 

Til'- ivonb in -qiiiirr birji !.( t- If ‘-i.li'ljlutril !,,i il,«* werd' " 1 \\ L'iii>.f(iiM*’' by t.. 2 of the Nct'otintdc 

In.-trumwit*- (.\nrf LUmtiit; Aft, fXTf r.«2]) 

84. When cheque not duly presented and drawer damaged thereby. - [(1) \Vben a 
ebeque 1*= Bot*pr( Sf ntt d ti>r p.ivmMit within a reasonable time of its issue, and the drawer 

^ person on wJio-e in.<ouni a js divwn had 11 e right, at the time when preji^'iitmcnt ought 
to ha^'C Hci n in.ub-, as between b u. • b ;ii '1 tl » banker, to have tin- rheefue jinid and siiJIers 
actual daimige tbriaigb the delay, In is dist barged to the ixtrni ol siuli damage, lbat|js to * 
say, to the extent to winch such drawt r or person is a » reditor of the liAiiker to a larger 
amount than he would have been if siuh clieeiuc had been paid. 

(8) In determining Vhat is a reasonable tiitie, rcganl shall be had to the nature of the 
instrument, the nsage of t^atb ;nid of bankers, and the facts of the particulai caje. 

• 

(3) The holder the cheque as to which such teaw^r or p'erson is sd discharged shall 
i.e a creditor, in lieu of such drawer or person, of such banker,to the extent of such discharge 
and entitled to rec®vcr*tl.c aijiount fjom him.] % • 
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• , Illustrations* 

(«) A dra's^s cheque for Rs. 1*000, and, when the cheque ought to be presented, has, 
fund 6 at the bank to meet it. The bank fails before the cheque is presented . The drawer 
is disChargjpc^, but the holder can prove against the bank for the amount oi the cheque. 

, {h) \ dyaws a ch'eque at IJmballa on^ bank in Calcutta. Thr«bank fails belorc the 

ch equ^ could J^e presented in ordinary course. A is not discliarged, for he has not suffered 
.actual damage through any ^elay in jircbcnting the cheque. 

fThlfl section was substituted l)y s. 3 of the Negotiable Ins^Pi uftieiits Act Anienfltoenl Ad, 1807 (VJ of 1S07). 

85. Cheque payable to order. — [(1) Where a cheque p.iyable t«> order puryiorts to be 
indorsed by or on behalf of the payc6, the drawee is discharged by payment in due course.] 

[(2) Where a cheque is originally exprc'sscd to be payable to bearer, the drawee is dis- 
charged by payment in flue course to the bearer thereof, notwithstanding any endorsement 
whether in lull or in bl^nk ayipcoiring tlierc'on, and notwithstanding that aqy such endorse- 
ment purports to restrict or exclude further negotiation.] 

This section wns ro-inimbercd ami Mib-'-cdioii (H) \va.‘> ad<lid by «. ‘J ot the >cyotiaMf Tieliumcnl-* (Aincnd- 
meut) Act, 1934 (XVJI of 1931). • 

r85-A. Drafts dra\^^tI by one branch of a bank on another payable to order. — Where 
any dtaff, that is, an order to pay money, drawn liy one oflicc^ of cL b.'ink upon anotlu'r office 
of the same bank lor a sum ol money p.iyjiblc to ordA* on diimand, piirjioiis to be endorsed 
by*or on bcliall df the jiayce, the bank is dKci^j'rged b 3 ’ paymc^it in due t our.se*.] 

This sect iou was in<5ci ted by s. 2 <il tbe^t "i»t i.i'-le Jn.'-tiumt ul' (Anicr.tlJiu iit) Act b :U) (^^V oi 10:".U). 

86.. Parties not con.senting discharged by qualified or limited acceptance. — If the 

holder of a bill^of cxcliungc acquiesces in « qualilic'cl acceptance, or one Innitid to part of 
the sum mentioned in the bilf or wliicli .snlistitiites a differtmt yikK C or iinie for payment, 
or which, where the drawees are not partners, is not si^^ned by all the dtawccs, all previous 
» peVties whose consent is not obtained f if siUcKaref^jda m. e ar^: discharged as against the hold- 
er and those claiming under hin^, unless on notice given by thl holder they assent to such 
accejDtanco. • " , 

Hxplnualioji, — An acceptance is qualilied — * 

(a) whore it is conditional, declaring the yjatment ko be dependent on tlic^iappcning 
of an e\ ent therein slated ; • , 

{h) where it iindcrtaki s tlie payment of par^ only of the suiu i^Aleri'd to be paid ; 

• {c) wlujrc, no of pavineitt being specified on the order, it undertakes thc^pay- 

nicnt at a sjiecined place, and not otherwise or elsewhere ; or V here, a place of 
• •payment boirig spec ificd in flu* order, it iiiulertakes the payment at ‘-nine. other 
pkj.ee and not otlicrwise or elsewiieic, • • 

(«/) whcT;e it undertakes J.hc payment at a yine other tli.in that at which under the 
order it would be leg^dly^luc. , • • * * * 

67, Effect of material alteratA)n^x\uv material alteration ot a negotiable instrument 
renders the same \ old ns against ain* one wAo is a part^' thereto at the lime of making such 
alteration and does not consent.tlierclo, unless it was made in order to carry out tl’.e com- 
mon intention ot the original parties ; * • 

• • 

and ally such ;dh i. *, 11011 , if m.i.le by .m indoi'-ec', discharges Ins iiiilorser Irom all liabi- 
lity to Iiiin in rcs[H‘i 1 of tic i on side i at ion IJiereof. • • 

The provisions oL iliis section are .subjii I to those of .sections 20, 19, SO and 125. 

88. Acceptor or indorser bound notwithstanding previous alteration. — An acccptoi; 
flr indorser of a iicffoti.ible instrumeiiL is bcaiiid by Ins acceptance or indorsement .notj\'ilh- 

• staining any prevmus alteration of the instrument. 

89. Payment of instrument on which alteration is not apparent. — Where a promis- 

sory note, bill of exchange or chefiue has been materially altered but docs not appear to 
have been so altered, • . ^ 

• or w#icrfl a cheque is presented foi^pa^'mcnt w'hich does not at the time of presentation 
appear to* be crimed or tfl have hai^a crossing which has been obliterated, 

payment .thereof by a^icrsScm or banker liable to pay, and pay^g t^ic same Recording 
to the apj^arent te^or thereof at the time of paymcift and (Otherwise in dup cdurse, shall 
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discharge such person or Ixinker lroni«all liability thereon ; and such payment shall not be 
questioned by reason of tlie instrument ha ving.bccif altered or the cheque crossed. 

a 90. Extinguishment of rights of action on bill in* acceptor’s hand^'.— -If a bill * of ex- 
change ^^lm'h has been negotiated is, at or after maturity, held by the acceptor in his own 
right, all rights of action thereon are extinguished. ' 


CHAPTER VIII. 


Of Xoncic of Dishonour. 

91. Dishonour by non-acceptance.- -Jv bill of exchange is said to be dishonoured by 

non-acceptance when the drawee, or one of sexer.d d^a^^ees rf>t being partners, makes 
default in acceptance’ being duly required to accept the bill, or where presoatjaent is 

excused and the bill is not acQq)ted.« * 

Where tlie dra^^cc is ivcoinpetcnt to cwmtract, or the acceptance is* qualified the* bill 
may be treated as dishonoured. ^ 

92. Dishonour by non-payment. — A promissory note, bill of exchange or cheque is 
.Slid to be dishonoured by non-payment when bhc maker of-tho note, acceptor of the bill or 
drawee of the cheque maki s default in payment uijon bcing'duly required to pay the same. 

93. By and to whom notice shouldtbe givcn 4 --Whcn a promis.sory note, bill of ex- 

change or cheque is dishofonred by non-acceptifiicc or non-payment, ihc holder thereof, 
or some panv thereto who remain^ liable thereon, mnsPgivc notice that the instrument 
ha«! bceij so di'«honoured to* all other parlifs whom the holder seeks to make severally 
liable thereon, and to come on'* of several parties whom he seeks to make jointly liable 
thereon. • • 

Nothing in ili^s '-cction ri. nders i% ncc ec^;jr\ to give notice to the maker of the dis- 
honoured proiri.'isnir^’ note or llie drawa^- or .icc‘ j.b.r of the dishonoured bill of exchange or 
cheijiie. • , c • . 

94. Mode fci which notice may be given. — Notice of dishonour may be given to a duly 
antl:pri*:ed agent of the person to wJioiii it is required to be given, fjr, wlierc he haj^died, to 
his legal vep^ -cntative, (ft, wheie ho has been di dared an insolvent, to his assignee ; may 
be (»ral or writtcp , niay, if written^ Ife sent by jiost and may be in any forifi ; but it must 
inform the party to whom it is give-n, o^her in express tenjiH»or by reasona.blc intendment, 
tlmt the m«,tmment S.as dislionoured, and in what way, andtMia^ he W'ill be li:'ld liable 
thereon ; and it jnu^t be giMin within a reasonable tiijie after dishonour, at 'the phicc of 
business cji- (in i.i-e udi jiarty li#.., no j^lace of bnsfcicbs) at the residence of the party for 
whom it 15 intc ndc<l. 

If the notice i^ duly directed ;fnd sent by jiust*and miscarries, such miscarriage does 
not render the notice invalid. 

95 . Pa»ty receiving must transmit notice of dishonour. — Any party receiving notice 
of dishonour must, m order to render any prior party liable to himst lf, give noli< e of dis- 
honour to si^ch party within a reasonable time, uiiliss such party otherwise receives due 
notice as provided by .section 93. 

. Agent for presentment. — When the instrument is de,positcd i.with an agent for 
presentment, the agent is entitled to the same time to give notice to his principal as* if he* 
wore the holder giving notice of dishonour, and the principal is entitlcjl to a further like 
jicriod to give notice of dishonour. 

97. VVhen party to whom notice given is (\ead. — When the party to whom notice of 

disbetnonr is de.‘-patche(T is dend, but the parly despatching the notice is ignorant of his 
death, the notice is sufficient. • o 

c 

98. When notjpe of dishonour is unnecessary.-«'Nonoticc<of dishoiyliir is n^cssary — 
(h) when it is di^sp^nsed with by the party entitle^ thereto ; 

• (6^ In <^rde^to charge \he dral'.er when he has countermanded payment 
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(c) when Ihcf party charged could not suffer damage for want of notice ; 

(d) when the party entitled <o notice cannot after due search be found ; or the 

party Ijound do 'give notk:c is, for any other resfson, unable without any fault of 
his own to give it; • 

(e) to^ cliargc the drawers when the acceptor is also a drawer ; ^ 

(/) in the casc‘«)f a promissory note which is not negotiable ; , 

te) ■\vJ^n the party entitled to notice, knowing the facts, promises unconditionally 
to pay the amounj: due on the instrument/ 


CHAFIER TX. 

Of Noting ANp Protest. 

99. Noting. — ^Wherf'^a promissory note or bill of exchange has been dishonoured by 
non-afccJ)tancc or non-payment, the holder may cause such d^honour to be noted by a 
notary public upon the instrument,' or upon a paperfitlachs^d thereto, or partly upon each. 

* Such note must be made within a reasonable time after dishonour, and must specify 
the date ol dishonour, th^ reason, Hany, assigned for such dishonour, or, if the instrument 
has not been expressly dishonoured, the*reason why the holder treats it as dishonoured, 
and the* notary's charges. , 

• 100. Protest. — When a promissory note or bill of exchange has been dishonoured 

by non-yr<'opty ncc or non-paynient, the holder may, \t’ithin a reasonable time, cause such 
c1i •honour to he noted and cwtificd by fijiokiry f)ublic. SiKh certificate is called a protest. 

When the accerptor of a bill* of exchange has become insolent, or his credit has been 
publicly impeached, before the maturity of the bill, flio liold#r may, within a reasonable 
time, cause a notar\ public to demand better security of the acceptor and on 4ts being 
u fii'^ed mti\ , within a reasonable tine, cause suchj'acts fp be noted and certified as afore- 
said. Such certificate is called a protest for better security. 

101. Contents of protest. — A protest under section 100 must c^ifttain — 

(a) wither t luf^iiistrunicnt ilswlf, or a literal transcript of •the instrument ami of 
cv<^rything wfit^en or printed thereupon ; • 

(^) Phe name of the person for whom and against whom the instrument has. been 
lirotestcd ; * , • 

(c) a statement that payment or acceptance, oi •better security, as^thc case may be, 
^ lias 'been demanefeif of such person the notary public; the terms of his 

? jns\\er, i^aii>* or' a stalicment that he gave no aiis\^r, or that he could not*be 
oiiiid ; • ^ • 

{d) when the note or bill has been dishononrcd, the place and time of dishonour, 
and, when better security has been refused, the place and time of refusal ; 

(c) Uic subscription of the notary public making the protest ; 

(/) in tlie event of an acceptance for honour or of a pa>'mcnt for hqnoijr, the^iiamc 
of the person by whom, of the person for whom, and the manner in which, such 
acceptance or payment was ottered and effected. 

[A notary jmblic may make the demand mentioned in clause (c) of this section either 
ift person or by his#clerk or, wdicre authorized by agreement or usage, by registered letter].* 
• Wic iKirairraiih in squart' lirackcts was added by b. 6 of the Ncfzotiable InstTumenta Act, 1885 (II of 18^5). 

102. Notice #1 protest. — When a promissory nolo or bill of exchange is required by 
law’ to be protested, notice of sucli protest must be given instead of notice of dishonour, 
ill the same manner and subject to the same conditions ; but the notice may be given by 
the notary public who makes the protest, * • • 

•103.* P/btest for non-payment pfter dishonour by non-acceptance. — All bills of 
exchange tlrawn f)g,yable at some oth^ place than the place mentioned as the residence of 
the drfiwee and which are dishonoured by non-acceptance may, without further jyesent- 
ment to the drawee, be lyolested for non-payment^ in the place «pec^fied for payment 
unless paiq before qr at maturity. •* , ‘ * 
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104. Protest of foreign bills. — Foreign bills of exchange must be protested for dis- 
honour when sucli protest is re<juircd by the law of the place where they gre drawn. 

. [104 -A. When noting equivalent to protest. — For the purposes of Vhii Act. where a 

bill or noie is ret]uired to be protested within a specified time or before some further pro- 
ceeding IS takenvit is Milhcieiit that the bill has been noted for protest before t,hj' i xpVration 
ol I ho >perified tiiiii^or the taking of the proceeding; and the fori^ial protest nyiy be ex- 
tended at any time tlu ioafier .is of the date of the noting], 

Tlii-: imij. in-oittnl 1)\ (» (>f tlu‘*Xe^oti:iMo TiKdrimieiits Act, 1S85 (II of 1885). • 


CHAPTia^ X. 


Of Kea^soxable Time. 

105. Reasonable tirfie. Tn determining what is a reason.able time for jirdserttmcnt 
lor accejitance «>r pavmeiii. loc ga-nfg notice of dishonour and for noting, regard shall be 
li id to iho nature of the iii^./r'ini' iU and thcjisiMl course of d''almg with 'lospecl to siiirilar 
in-lrunieiUs ; and. in caleulaling Mich time, public holidays sliall be excluded. 

106. Reasonable time of giving notice of dishonour. — If the holder and the party 
to whom nutice ot lii-honour given carrv (VA business or live (as the yasc may be) in 
diiuront pl;n. 0 '«, Mu h notice is given within a reasonable t-imc if it is dispatched by Ih.c 
n \t jinu <»r on the dav next alnd the day of dishonour. 

T I ilie ''.nd partif's carrv oi> busiiie'.s or liw ii\ fne same phire, such nonce is given w' th- 
in a reasnaablo lime if it i-fde‘'p:itchcd in lime to reac h n^ destination on the dav next after 
tlio day of liisliouoiir. • ^ « 

lot. Reasonable time for transmitting such notice. — A p.irtv nceivnig iioiicc oi 
.Ilf Nxl’.o '-ctki to cnior, c Ijis .igamst a jn-ru- j)irlv transmits the notice within 

.1 reasonable time if iie tran-MUt ^ it within tlie same tunc after its receipt as he would li.avc 
i:ad to give noticf he li.ui been ll.c holder. 


CHAPTER >X. 

t 

(Jr .\f M Axi) ^Pay.ment for 1(oxour and Reference 
is' Case oy Need. , 

108. Acceptance for h'jnour. — \\ lU'n a bdl of exchange lias been noted or protested 
for ii^>n-a(T»* dance o; [nr bett« r .-i-cni U \ , any person not lx.ng party alread\ liable there- 
on i.iay, wiiii the c oii'^^ iit of t];e hold* r, by writing on the bill, accept the .same for the 
honour c>{ .ftiv p.irty I hereto * * * 

» Tlif la-.t poitj.i.'i of ili^- ft tii>ii v..i> rept .-ilf (1 Iiy p. 7 of tlie Ne:'of ial)Ic In-slnimonb Act, s.j (II of 

*105. How acceptance for honour must be made. — A ]:)crson desiring to accept for 
honour must, Iw wining on the bill under his liand] declare lliat lie accepts under protest 
the protested bib .r the huiioiir of Hie dr.iwer or of a particular indorstr whom he names, 
or generally lor i. mir. * * * ^ 

•Jlic Words in sqiiaic bracket,., were siib-litiitcd for thft word.s “in tlie jiroHcncc of a notary public subscribe 
the bill with hb ocn hand ” l.y .. (.f the Negotiable ]n&trnmrniB Act, 1885 (TI of 1885) and the words “ and 

fcuch declaration must be recorded by tlie notary in his r*.gihtPr ”*«'erc rcjicnlcd^ibid. 

110. Acceptaifce not specifying for whose honour it is made. — ^WHere the acceptance 
does not express for wju^^e honour it is made, it shall be d Mtmcd to be made for the honour 
of the <!rawcr. * • 
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• • 

• 

111. LiabiUt>^ of acceptor for honoiir.-^An acceptor for honour binds himself to all 
parties subsequent to^the party for 'whbse honour he accepts to pay the amount of the bill 
if the drawee, do not : and such party and all prior parties are liable in their respective 
capacities to compensate the acceptor for honour for all loss or damage sustained by him 
in TK>nsequepce of such a^eptance. , 

» But a/i acceptor for honour is not liable to the holder of the bill unless it is presented 
(or in case the aWdress given by such acceptor on the bfll is a place other than the place 
where the bil^is made payable/* forwarded for presentment, not later than the day next 
after the day of its matunty. * 

1\2. When acceptor for honour may be charged. — An acceptor for honour cannot be 
charged ’Jhless the bill has at its matunty bee^ presented to the draw 9 e for payment, and 
has been dishonoured by him, and noted or protested for such dishonour. 

113. Payment for houour. — ^When a bill of exchange has been noted or protested for 
non-payment, any person may pay ^he same for the honour of any party liable to pay the 
same, provided that the person so paying [or his agent in that behalf] has previously dec- 
lared before a notary public the party for whose honour he pays, and that such declaration 
has been recorded by such notary public. ^ 

Tho words in square bracket^ were inserted by s. 9 of the Negotiable Instrument.s Act. 18ho (II of 1885). 

114., Vight of payer for honour. — Any person so paying is ent'‘tlcd tP all the rights, in 
respect of the bill, of the holder at the time of such paiymcni^ and may recover from the 
party Jfor whose hoppur he pays all sums so paid, with interest thereon and with all expenses 
properly incurred in making such payment. • • 

115. Drawee in case of need. — Whert a drawee in case of need is named in a bill of 
exchange, or in any indorsement thereon, the bill is not dishonoured until it has been dis- 
honoured by sucha drawee. | * 

* 116. Acceptance and payment without protest. — A drawee in case of need may 
accept and pay the bill of exchange witheyt tjrevifius protesj:. 


CIIAPTKK XIT.a 

• 

Of Compensation. 

f 

117. Rules^as to compensation. — The coniipcnsal|pn payauiu ui eaac ut’uxnuuuuui xjx 
T. promissory note, bill of exchange or cheque, by any ;iarty liable to the* holder .or any 
j ndorsee, shall * * • ♦ be detSntiincd by the folli^ing rules : — , , , 

(а) the folder isbntiflcd to the* amount due upon the inArument, logiethcr with the 
• expenses properly incurreU wi presenting, noting and protesting it ; 

(б) when the person charged resides at a place different from that at which the 
instrument was payablb, the holder is cntitlcc\ to receive such sum at the cur- 
rent rate of exchange between thc^two places ; 

(c) an*indorscr who, being liable, has paid the amount due on the same is entitled 

to the amount so paid with interest at six per centum per annum froifi the cCatc 
of payment until tender or realization thereof, together with all expenses caused 
by the dishonour and payment ; * . 

(d) when tie person charged and such indorser reside at different places, the indorser 

* is entitled*to receive such sum at the current rate of exchange between the 

I places ; 

(g) the party Intitlcd to compensation may draw a bill upon the party liable to com- 
pensate him. payable at sijht or on demand, for the amount due to him, together 
with all expenses properly incurred by him. Such bill must be accompani^ 
by the instrument dishonoured and the protest thereof (if any). If such bill 

• fc dishonoured, the party diehonouring the same is liable to make compen- 
sation thfreof in Hie same nmnner as in the case of the original bill. 

The words, flguics and brackets ‘'(excent In cases provided for by the Code of Civil Procedure, section %32)>* 
e omitted by^s. 3«of tlio Negotiabif InBirnments (Interest) Act, 1020 {XXX 1926).* s . • 



418 


BANKING LAW AND PRACTICE IN INDIA 


I CHAPTER XIII. 

Special Rules of Evidence. 

118. Presumptions as to negotiable instruments. — Until the Contrary is proved, tbe^ 

following presumptions shall be made : — ** ; s 

{a) that every negotiable instrument w'as made or^ drawn for consideration, and 
that every such instninitn/-, when it has been accepted, indorsed, negotiate 
or transferred, was accepted, indorsed, negotiated or transferred for conside- 
ration : 

{b) that every negotiable instnimentr bearing a date was made or drawn* on such 
date ; 

(r) that every accepted bill of exchange W'as accepted within a reasonable time after 
Its* date and before its maturity ; « , 

(fi) that every transfer of a negotiable instrument was ma‘dc before its maturity ; 

(e) that the indorsements appearing upon a negotiable instrument were made in the 

order in which they appear thereon ; 

(f) tliat a lost pi jtniissory note, bill of exchange or cheque W'as duly staijnpjpd ; 

id) that tlie holder of a ncgcfdabfc instrument* is a holder in due course : Provided 
that where the instrument has been obtained from its lawful owner, or /rom 
any person in fiiwful custody tficreof, by means of an offence or fraud, or has 
been obtained from the maker or acceptor thereof 'by means of an offence or 
fraud, or for unlawful consideration, the burthen of proving that the holder is 
a holder in due course lies upon hifn. c 

119. Presumption on proof tf protest. — In a suit upon an instrument which has bden 

dishonoured, the Court shall, on prooftof the pfolest, presume the fact of dishonour, 
unle.ss and until such fac^i IS aisprovc'd. • # - 

120. Estoppel againjd denyiig original validity of ^instrument. — No maker of a pro- 
missory note, and no drawer df a bill of exchange or cheque, and no acceptor of a bill of 
exchange* for the honour of ilie^drawer. shall, in a suit thereon by a holder in due course, 
be permitted to deny the validity ol tlie instrunicnt^as originally made or drawn. 

121. Estoppel against denying capacity of payee to indorse. — Ko maker of a pro- 

missory note and no acceptor of a bilk of exchange [payable to order] shall, in a suit thereon 
by«a holder in due cdurse, be permitted to deny the payee's capv.r*ity, at the date of the 
note or bill, to**ndorsc the same. • 

•Tfic wordH ill Rquarc hrftckets Mcrc su1«titiitrtl for tlif worcl.s “ paynMe tn, to the order of, a bvecifled per. 
son •’ hy B. 6 ff t^e h'egotiatjfe Instrument.s (Amendment) Act, 1919 (Vill of 1919). 

122. Estoppel against denyip^ signature of capacity of prior party. -^No indorser of 
a negotiable in.strument shall, in a sif'.t thereon by a .siib^*quent holder., be permitted to 
deny thc*signature or capaQity to contract of any prior party Po the instrument. 


CHAPTER XIV. 

Of Crossed Cheques. 

• • 

123. Cheque crossed generally. — Where a cheque bears across its face an additioi 

of the words '* and company " or any abbreviation thereof, between tw^ parallel transverse 
lines, or of two parallel transverse lines simply, eitl^er with or without the words “ not 
negotiable ", that addition shall be deemed a crossing, and the cheque shall be deemed to- 
be trossed generally. * • 

124. Cheque crossed specially. — ^^^'llere a cl^eque bears across its fav.e, r.n addition 
of the name of a linker, either with or without th^ words ** not negotioible that addition 
sbali^ deemed a crossing, and the cheque shall be deemed to be croised specially, and to- 

crossed to th^t banler. ^ ^ ^ , 

125. Crossing aftqf issue. — Where a cheque is uncrossed, thc^ holder giay cross it 
generally or specia%y. 
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• • 

Where a cheque is crossed generally; the holder may cross it ^ecially. 

Whe^e a cheque ^ crosJed generally or specially, the holfter may add the words " not 
negotiable/' 

Whdte a ^hpque is crossed specially, the banker to whom it is crossed mr^y again cross 
it' ^ecially to another bp/iker, his agent, for collection. ^ 

* 126. Paynlent of crossed cheque. — ^Wherl a cheque is crossed generally, the banker 
on whom it is drlwn shall not pay it otherwise than to a*banker. 

Where a c^iequc is crossed specially, the banker pn whom it is drawn shall not pay it 
otherwise than to the banker to whom it is crossed, or his agent for collection. 

127. Payment of cheque aossed . specially more than once. — ^Where a cheque is 
crossed sjftcially to more than one banker, except when crossed to an agent for the purpose 

^ of collection, the banker on whom it is drawn shall refuse payment thereof. 

128. Payment in du«^ course of crossed cheque. — Where the banker on whom a 
crossed cheque is drawn hy.s paid tke same in due course, the banker paying, the cheque, 
and (in case such cheque hms come to the hands of the payee) the drawer thereof, shall res- 
pectively be entitled to the same rights, and be placed in the same position in all respects, 
as they would respectively be entitled to and place'! in, if the amount of the cheque had 
been paid to and received by^lhe true owner thereof. 

129. • Payment of crossed cheque out of due course. — Any bryiker paying a cheque 
• crossed generally otherwise than to a banker, or a cheq’se crossed speciafly otherwise than 

to thejDanker to whein the same is crossed, or his agent for colfection, being a banker, shall 
be liable to the true owner of the cheque for any loss he may suatain owing to the cheque 
having been so paid. < • , 

130. Cheque bearing ** not negotiable.’* — A person taking a cheque crossed generally 

or specially, beariAg in either cayc the words*'* not negotiable," shall not have, and shall 
notbe capable ol giving a better title to the cheque than t^at which the person from whom 
he took it had, ^ ^ 

* l*bl. Non-liability of banker receiviif^ payment of che^ue.|~A banker who has in 
good faith and without negligence "received payment fora customer of a cheque crossed 
generally or specially to himself shall not, in case the title ip thtf cheque proves defective 
mciir any liability to the true owner of the cheque by reason only of having received such 
payment. • • • 

[Explanaiton — A banker receives payment of a crossed cheque for a customer within 
the meaning of this section notwithstanding that he^redits his customws account with 
l]ie amount oi the che^^ne before receiving payment thereof]. • ^ 

The Explanatk'n was* added ly 9 . 2 of the Negotiable iDstiumentB (Amendment) Act, 1922i(XVIIl ol 1022). 


, CHAPTER XV. ’ 

Of Bars in Sets. 

132. Set of bills. — Bills of exchange may be drawn in parts, each par*: being number^ 

and containing a provision that it shall continue payable only so long as the oth^s remain 
unpaid. All the yart j together make a set ; but the whole set constitutes only one bill, and 
is^xtiuguished when one of the parts, if a separate bill, would be extinguished. • 

Exieption. — Wh^ n a person accepts or indorses different parts of the bill in favour of 
different persons, he and the subsequent indorsers of each part are liable on such part as if 
it were a separate bill. 

133. Holder of first acquired part entiO^ to sill. — As between holders in due couve 
of different f)arto ol the same set he who first acquired title to his part is entitled to the 
other parts smd the^money represented ^ the bill. 
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•CHAPTER XVI. 

• Or International* Law. * •* i ^ , 

134. Law governing liability of maker, acceptor or indorser of foreign instrument.'— 

In the absencd of a contract to the contrary, the liability of the maker or draWdr of a forekn 
promissory note, bill of exchange or cheque regulated in all ess&itial matters'^by the law 
of the place where he made the instrument, and the respective liabilities of t<ie acceptor and 
indorser by the law of the place d here the instrument is made payable. * 

* ‘ Illustraiiofl, " 

A bill of exchange was drawn by A in California, where the rate of interest is ?.5 per 
cent., and accepted by B, payable in Washington, where the rate of interest is 6* per cent. 
The bill IS indorsed In British India, and is Tlishonoiired. An action on the bill is brought 
against B iii British India. He is liable to pay interest at the rate of 6 per cent, only ; but, 
II A IS charged as draw’er, A is liable to pay interest at the rale of 25 per cent. 

135. Law of place of payment governs dishonour*— Wher^.a promissory note, bill of 
exchan^ or cheque is made payable in a different place from that in w'hich it is made or 
indorsed, the law of the place where it is made payable determines what constitutes dis- 
honour and what notice of dishonour is sufficient. 

^ lllustrahon, * ^ ^ 

. . exchange drawn and iijdqrsod in British India, but accepted payable in France, 

is dishonoured. The indorsee causes it to be prote.sted for .such dislionour, afid gives notice 
tlicreof m accordance willi the law of Frande, though not in accordance w'itli the rules herein 
contained in respect of bills which arc not foreign. J hc notiee is sufficient. 

136. Instrument made, etc., out of British India but in accordance with' its law. — • 

If a negotiable instrument is made, drawn, accepted or in\lorsed out of British Indui, but 
in accordance with the law of British India, the circumstance that any agreement evidenced 
b), such instrument is invalid according, to the Igw of the country wherein it was entered 
into docs not invalidate any .sfib.«5cquent accdptafice or indoi^cment made llieieon in British’ 
India. » » 

137. Presumption al to foreign law,- -1 he law of any foreign country regarding pro* 
notes, bills of exch.-nge and cheques shall be pre.sumed to be the same as tliat of 

Bntish !india. unless and until the contrary is proved. 


‘ CHAPTER XVII. 

Notaries Public. 

Ihie lhat/tPr,wa> inseitrd by fs. 10 of tht* Xeiiotiabit* Instniinenth Aft. (11 of l8sr>)^ 

138. Powr to appoint notaries public. — ^Thc jXentraJ Government! may, from time 
to time, J3y notification in the ofliciar Gazette, appoint Any person, by name qy by virtue 
of his office, to be a notary public under this Act and Vo excrclse'his function.s«.s such within 
any lot'al area, 'and may, by like notification, remove ftom office any notary public Jfppoint- 
ed under this Act. • • ^ ^ i 1 1 


4 41 P®. in brackots werf f<»r “ r.ofal ’* by tbo (ioveruinonl of India (Adap- 

I Ordfr, - U* a| (lovfrninfnt ” wrts iiri;\iou^ly .sutjhtltutfd for thf wold', *• (jovernor 

(j ?npral in Counnl by h. 2 and si li. pi . I (,f tin.* Decent r|ili 7 .ation Act, 1U14 (IV I'JU). 


139. Power to make rules for notaries public. — The [Central Covenuaent] may, from 
time to time, ‘by notification in the official Gazette make rules consistent with this Act for 
the guidance and control of notaries public appointed under this Act, and may, by such 
rules (aniong other matters), fix the fees payable to such nouiries. 


in square black* tsweiP ..ulistifutcd for " Wal (iovernment ” by the Oovoit.incid of India (Adap- 

Geie?ann " vhh previously suibstlfutoH jor the words " l.•o^erIIo^ 

oeneraj in Council by s. 2 and bch. pt. 1 of the Deeentralization Act, 1914 (IV of 1014). c •- 

For a notification under tbia section, »ce General Rulea and Orders, Vol. II, v. 279. ^ ' 


SCHEDULE. 

[Enactments repealed.] 

, Repealed by the Repealing awJ Amendiiig Act, 1891 
(xii of \mi . • 
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GJLTEDGE SECURITIES— CENTRAL AND PROVINCIAL GOVERNMENT 
L«OANS;-LOANS OF INDIAN STATES AND LOCAL PUBLIC BODIES. 


* f \ 

Amount • 
Outstanding 

Fs. 

Interest 
per c^nt. 


• 

^gpayable in 

• 

Interest due 

fi 

GOVERNMENT OI^ INDIA LOANS : 

» 

Non-Tenni- 
nablc loans 

• 

B 

• 

RUPEE LO 

• 

ANS 

• 

• 

• 

8.86,06,000 


1896-97 


30-6/31-12 

71.79-14,000 

3i 

1842-43 

• 

, l-2/i-8 

39,54.37.000 

3\ 

1854-55 

At Vie option of 

30-6/31-12 

65,75,36.000 

. 3i 

1865 

^ the Govt, after 3 

1-5/1-11 

18,08.93.000 

3i 

Reduced • 
W9, 

^ months’ notice 

16-1/16-7 

77.73.05.000 
Terminable 
• loans 

3} 

1900-01 

• • 

% 


30-6/31-12* 

62,01.28.000 

n 

1936 

19l?8-52 

1-6/1-12 

9^.17.47.000 

3 

, 1938* . , 

• 1963-65 

1-6/1-12 

86,72,72.000 

3 

1935 

1951-54 1 

15-3/15-9 

65,14.32,000 

3 

• 1940 

1947-46 . 

1-8/ 1-2 

66 63.53.000 

3 

1941 

1949-52 

1-8/1-2 • 

114,54,88,000 

3 

1943 

1953^5 

15-1/15»7 

110,11.78.000 

3 

l«r43 

• 1966J68 

1-4/1-10 

62,74,54,000 

3 

1944 

1«57 

.1-3/1-9 

5.1.94,37,000 

3\ 

1933 

^1947-50 

• 15-'5/15-lt 

63,30,26,0(^0 


19J6 

1960-70 

• 15-3/15-9 

■ 9,05.64,000 • 

4*V • 

» 1928 

1955-60 

lfi-5/15-9 

96,74,94.000 

• 

5* • 

1919 

1945-55 

• 

• 

• 


PROVINCIAC GOVERNMENT* rupee L^ANS.: 


9,95.2L».400n 

3 

1937 

19^2 

1-3/ 1-9 

2.85, 22, 400 G 

3 , 

. 1936 

1961-66 

15-3/15-9 

3,98,25,600P 

4 

1933 

1048 

1 -3/1-9 

1.62.14,500P 

3 . ' 

1938 . 

1958 

15-2/15-8 

1 .72,92,0(j6c 

i 

1939 

1949 

21-6/21-12 

96.61, 500P 

3 

1937 

1952 

1-5/1--9 

57,34 .900N 

3 

1937 

1952 

1-3/1-9 

47.16,300C 

3 

1937 

1952 

1-3/1S9 • 

I8.95.000M 

3 

1937 

1952 

1-3/1-9 

1*.42.08.300M 

• 3 

1938 

1953 

15-3/15-9' 

• [.43.fl9.000M 

3 

1939 

1959 


2.39.48, 700P 

• 3 

1939 

1949 

15-2/15-8 

50.00,000A 

3 

Ji940 

1952 


3.54,23.300B 

3 

1942 

1955 


3.5O.OO,0OOU 

3 

1944 • 

1958 

* 15-2/15-8 • 


(A) — A^m. •,(B) — Issued in Lo^on in conversion of the 4J% JLoan. 

(C) — CentVal Provinces. — Madras. (N)^North-West Frontier ProvincA?. 

(P) — Pujjab. jU) — Uiited Provinces. (♦) — ^Picome-Tax Free. * 
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APPENDIX C-contd. 


Amount 
OutstancVng ' 

Rs. • 

Interest 
per cent. 

Vear of 

Issue 

1 

■ 

* 

Intcroct due 

‘ , f 

r » 


< 

MYSO^lE GOVERNMENT LOANS 


1.63,44,300 

5* 

1930 

1955 

1-11/1-5 

2.95.85.200 

4* 

1933 

1953-63 

1-6/1-12 

50,00,000 • 

3}* 

im 

1951-58 

15-6/15-12 

1,99,72,900 

3* 

1936 

1956-61 

« 

* 20-10/20-4 



COCHIN STATE 

• 

• 

!• 

: LOANS 


30,00,000. 1 

# m 1 

19% 1 

1956-61 

t •% 


trXvancore government loan 

• t 

• 

50,00,000 1 

n 1 

1936 r 1 

• 195C 1 


3,00,00,000 1 

5 1 

1944 1 

1952-54 1 

, . 


LOCAL PUBLIC BODIES— RUPEE DEBENTURES : 


. CALCUTTA BORT TRUST 


90,24,300 

( 

4 

1 

1914 

• 

1974 

76.90.100 

45.39.001 

4 

1915 

1975 

5 

1916 

1946 

68,02.300 

. 3 

1921 

1981 . , 

,50.00,000 


1921 

198k ' 

.24,06,300 

6 

1925 

1955-85 

9j,21,600 

« 5^ 

1926 

1956-88 

99,84,500 

5 

1926 

1956-86 

.49, 49,^500 

5 

p 1927 

1957-87 

,49.30.00a 

5 

1931 

‘ ft)58-88 

O.OO.OOOH 

Mp 

1931 

r 1991 

1,75,060H 

3 . 

1933 , 

• 1954 

60,00.000 

3i 

1933* 

1965 

50,00,000 


1937 

. 1956-66 

.25.00.000 

3 

^ 1937 

1951 

25.00.000 

• B 

3 

19:i8. 

1963-68 


1-4/1-10 


15-2/1S-8 
1-10/1-4 
1-1/1-7 
*9-3/29-9 
IStS/lS-ll 
4-4/4-10 
1-3/ 1-9 
15-3/15-9 
15-4/15-10 
1-7/i-l 
15-3/15-9 
* 0 - 2 / 20-8 
1 - 6 / 1-12 


CALCUTTA IMPROVEMENT TRUST 


50,00.000 

6 

1925 

1955 

6-4/6-10 

25,00,000 

5} 

1929 

1959 

l8-^/lB-9 

50,00.000 

4 

1934 

1964 * 

14-2/14-8 

35,00,000 

3i 

1935 

• 1965 

13-3/13-9 

30.00,000 

• 3 

1936* 

1966 

7-t/7-8 

50,00,000 

W,00,000 

3 

3 

1937 

1938 

1962 

1963-68 

, Jft-V30-7 
.t3-3/f3-9 


) — Income-Tax Free, (f) — Free of Cochiii I|pcome-Tax. 

[)— HcKl by the OommissionerB. * • 
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APPENDIX C-;Conti. 



• • J • 

• 



• Amount 
Outsta/iding 

• • • 

Interest 
per cent. 

Year of 

Issue 

• 

Repayable in 

• 

Interest due 

R8. 

. • 

• 


• 

• 



• 


• 

BOMBAY IMPROVEMEfTT TRUST 

• 

^0.00.000 

4 

1899 

1939 

1-5/1-11 

* TO.00,000 

4 

-1901 

1961 

1-1/1-7 

30,00,000 

4 

1902 « 

1962 


60.00,000 

4 

1903 

1963 


50,00,000 

4* 

1904 

1964 


30,00,000 


• 1905 

1965 

• t« 

20,00,000 


1906 

1966 


15,00,000 

4 

1907 

1967 


30,00,000 

4 

1908 

1968 


25,00.000 

4 

1912 

1972 

Jan. & July 

i8.p0.000 

4 

1913 

1973 


50.00,000 

4 

. 1914 

. 1974 

• 

25,00,000 , 

4 

1916 

1976 

1-5/1-11 

40,00,000 

5 

1919 # 

1959-79, 

70.00.000 

6 

. 1920 

1980 

1.1/1-7 

25.00.000 

5 

1926 

56-86 

25,00,000. 

4 

. 1927, 

1961-70 

25,00,000 


» 1929 

1944 


10,00,000 

5 

1932 

• 1943 

• 31-3/30-9 

.10,00.000 

ai . 

198^ . ^ 

19p6 

t 

*> 


• 

CALCUTTA MUNICIPALITY * 

• 

21,16,300 

4 

• 

1915 

. 

1945 

• 

Mar. -Sep. 

11.04,500 


1919 

1945 

^ • Aug -Feb, 

17,56,600 


1920 

• 1950 

July-Jan. 

54,5(1,000 

••6k . 

•1920 

1950 

June-Dee .• 

24,50,000 

6^ 

1921 

1951 

• 

• 9 

9,65,500 

1924 

1946 

May-Xov." 

34,45,500 

84,70,000 


1925 

1955 

• jAy-Jan. 

6 

1925 

• , 1955 

• Sept .-Mar. 

36.00,000 

5 • 

• 1928 

• 1955 

May-No V. 

25toi()00 

• 5 • 

, 1929 

1951 • 

• Felj.-Aug, • 

. 25,0(r000 

5 

• 1929 

1958 

• i» 

33,00,000 

6i 

1931 • 

1990-60 ■ 

> 1 

32,50,000 


1931 

1951-61 

1 9 

3,11,400 

6 

• 1931 

, 1948 

Jan. -July 

5,19,000 

Qi 

1932. 

1949 

Sept. -Mar. , 

7,'W,400 

6 

1932 

1949 

Aug.-Feb. 

10,00,000 

Si 

1932 

1962 

• Apr.-Ock 

8,06,300 

4i 

1933 

1950 

June-Dcc. 

16,13,900 

4 

1933 

1950 

A 4 >r.-Oct. 

15,70,4(10 


1934 

1951 

June-Dcc. 

33,91, 0(» 


1935 

1965 

Jan.-J.uly^ 

7,92,000 

3 

1936 

1953 


60,00,000 « 

3 

1935 

1966 

Apr.-Oct. 

47,50.000 

3 

1938 

1968 

June-Dee. 

10,67.700 

3 

. 1938» 

1955 

Junc-Deci 

1^56^00 

15^6.800, 

4 

4 

• 

1939 

1940 

% 

1956 

1957 

• 

• 
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APPENDIX C — contd. 


Amount 

Outstanding 

i 

Rs. 


. 

Yes^r oi 

IsBue 

wm 

1* 

1 , 

Interest ^lie 

1 < 



BOiMBAY MUNICIPALITY 

m 

f ' 

n 

43,00.000 

4 

« • 

1915 

• { 

1045 

1-5/1-11 

24.75,000 

4 

1905-07 

. mo 

Feb. -Aug: 

15,00,000 

. 4 

1909 4 

1049 

May-No V. 

30,00,000 

4 

1909-10 

1949 

* May-Nov. 

30,00,000 

4 

1920 

1951 • 

Jan.- July. 

49,40,000 

4 

1913-14 1 

« 1054 

Junc-Dec. 

20.60,000 

4 

191314 

1974 ; 

June- Dec. 

20.60.000 

4 

1913-15 

1055 

May-Nov, 

17,00^000 

5 

1986-91 

1949 


10,00,000 

5 

1986-91 

1948 


43,00,000 

5 

1986 91 

1958* 


10.00.000 


1920 

. 1080 

Jan.^jdly 

60,00,0(»0 

5 

•1924-25 

1954 

JViiie-Dec. 

25.00.000 

5 

1928 . 

1958 

• Jaii.-July- 

26.14,000 

5 • 

1929 

1949-59 

Fcb.-Aiig. 

S 45,(X)0 

5 

1929 

' I954-tt9 


26 21,500 

5 

1929 

1909 


4o!oo.ooo 

6 

1930 * 

1V30-89 

• Junc-Dec. 

9 00.000 



1968 

1-2/1.8 

24,r)0.00t) 

3 


„ 1967 

1-2/1.8 

:x) 00,000 

1 

( 

« 

1968 

14-3/14-9 • 





APPENDIX . D 


Thts i^an e^fct reproduction of tlie short method of the » Analysis of Depositors* Accounts ** ' 
published ly the Federal Reserve B^inh of New York. 

ANALYSTS OR DEPOSITORS' ACCOUNTS. 

^ » 

The analysis of a depositor’s account is the process of determining the profit or loss on 
the account and is governM by the u.sual principles of cost accounting. In the application 
of those principles it is f^und thalp four general factors are to be considered .• 

1 . The amount of Ac depositor's balance that can be loaned or invested. 

2. The amount of income that such a balance when loaned produces at the average 
net rate on loans and investments. 

• • • • 

3. The amounts of all disbiirstment and 6{:he:i reveiyie directly traceable to the 

account, andt , ^ 

4. The .'imount of the, bank’s g(yicral expense which should be equitably apportioned 

tn the account. 

• 

1)F.TI:RM1>MNc; (;R0SS ^profit oft loss: a certiin amount of preparatory 
wArk is necessary in order to apply 1, 2 and 3. This \»ork will include: finding the net 
yield on inoncv loaned, the time ncccss-^ry to ceWeet items average reserve maintained, 

•i*U.,*cte. • • • * \ 

• 

By the use of these liguri's in connection with thosc*of a givfin account, it will pos- 
sibhi tt) determine the gross profit or loss in a very few minutes, a result that in many cases 
will be considered a .sulficicutly rcliabV? gauge of th^ vahic*of the account. • 

OrCTliKMIXlNG NET PHOFTT OR T.OSS : K it is desired to ascertain the net 
profit or loss, a portion of the general expenses luust^bc incluiied. 'i’his| also, A\ill reiiuivc 
.‘^ome preparatory wer^ (the mctliO(\ is briefly described in posf piges, which, h®w- 
•ever, ordinaTily*iiecd b*c dftiK# only once during the year. • 

A gr<inteV part of the cffoit to offer a worfcible plan lias been dtvoted to thc#disposition 
of item 4. As j^ny apportionment as exact as theory ileniands might provp too expensive 
for a smaller bank to operate, tlic method is con.siderabl f abridged and averages have been 
adopted thrcMighbut. 

• • 

Tl^e ligufes employed arc iiypothc-lical, intended only to UUistvate tUe method and, 
tliCTCiore, should nut be used for com parisoi? with actual Results. 

, THE METHOD OF ANAT.VSIS y^DOPTED hereip is divided into two parts; first, 
example forms \ and B, analyzing and assembling the information concerning an account^ 
followed notes of ex^ilanatum to be found on post pages ; and second, ttibles 1 
^ and 2 witli accompanying rules indicating the disti ibiition of overhead or gencrall cxpeAscs. 
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ANALYSIS OF ACCOUNT. I'onii A. 

John Doe ' , ■ • * * SfptembeY, 1915. 


Name oMX^positor. » Period of Analysis. 



1 Daily Balances. 

1 Amounts IN TkANsi r. 


Dat e. 

Dr! 

Cr. 

1 day. 


. 4 days. 

. 8 days 


, Ucieived, 

1 . ' 



f 


■Ml 

IHHi 


[HM 






1 


t 

1 • 

1 


$ 1,900 

* 




J • 26 * 


2 


2,000 

« J,?00 






3 


3,010 

1,800 






4 


3,766 


$1,900 





5 


3,765 






#•* 

6 


1,800 

500 

< 


50 

, 


7 

¥ 300 




80 




8 


1,000 



270 




9 

€ 

4,900 

1,000 


• 




10 


2,200 




nisiil 



11 


3.000 


2.000 

400 




12 


3,000 

« 






13 


4,500 

1,500 


150 




14 

200 

• 




270 



15 


2,700, 

• 


•510 



•30 

16 


3.500 

2,000 




, 


17 


3.1A)0 

1,000 

1 

70 




18 


4,200 


3.00P 

• 

180 

2-50 


19 


1 4,200 



1 

I 



20 


2,100 


f 




' 

21 


5,700 

, l,50(t 


1 




22 


4,500 



300 




23 

500 

« 


• 





24 


4,t60 

1,000 


120; 




25 


2.300 ^ 

• 

1,000 

«nni 




26* 


2,300 







27 


2,80(1 f 







28 


1,500 ‘ 

« 






29 

0 

2,400 

« 






30 


2,200 

• 






• 31 


* 



• 


• • i' 



r 





» • 

■ 1 








r 

1 

t 



m 

* 

1 

1 





Totals 

% 1,000* 

S 83,500 

S *1 1 ,500 .S7,900 ; 

53,300 ; 

u,.ioo 

S 2'7.'» («•) 

$ 4 30 (c) 




« 1 



• 

i 



- 'i - - -- - ■ - 

(a) One day's interest ^j) Average S 2,750 ^ 11^500 fiir \ fUv ^ . 5i 11,500 

on o\crJraftbay . per <lay in a 30- ^ 7/JOO ,, 2 dax.s , 1,5, SOO 

17c. day inonth. • 3,300 ,, 4 days .. .. 13,200 


1,500 „ 8 days .. .. 12.000 

( Divide b>- 30 ) . . 752^00 

* Supposedly unavoidable debits used lor i»llustra- • — 

• tiop iq analysis (r) Average per day * • • 1,750 

SUMMARY OF ANALYSIS. 


• John Doe 

^ Name of Depositor. 

Income Kakmng JJalance. 


1. 

Average daily balance ( (b) — Form A ) 

. . 

$ 2,750 

2. 

Less — Average in transit ( (c)- 

— l"orm A ) 

1,750 

3. 

Net Cash dady balance 

. • 

, . 

1,000 

4- 

Less — Reserve, • 

• 

, 



In Vault 

• (4?/„) 

$40 



With Federal Reserve Bank . 

• (6%) 

.80 



With reserve agents' . . . 

. (0%) 


120 • 


fncome Earning Remainder 

(«»%) 


$^0 


From D. 
September 1915. 
lA-nod of Analysis, 
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Summary of AvALvsis-r-Conchid€d. 

* Form A — conehidtd. 


4. 

5. 

6 . 

7/ 


S. 


. Gross Profit or Loss. 

• • 

Inoome cari^ng remainder employed as follows : — 

With reserve agents .. .. * ..( 0% )at 0% 

With oilier banks . . . . . . . . ( 3%) at 2% 

Loanpd and invested .. . .(85%1 at 4.763% 

Exchange: : I • • 

Received on items .. .. ..( {e) — Formal) 

p Paid for collection . . • . . . . ( {d ) — Form A) 

Interest : 

Received on ovcrtlrafts ( (a) — Form A) $ 1,000 at % 
Paid on average -iialance ( (6) — Form A) $ 2,750 at 2% 

MiSCELLANEOUfk I '* 


Expense. Income. 


.05 

3.37 


Gross 


Profit 

Loss 


10 . 

• 11 . 


• • Net Profit or Loss 

V 

Gros*s prdfit or loss brought down 
Overhead Cost : * 

Charge for • • 

WVcTiviTY . . 163 items ;it .0233 each 

Charge fer Size — cash balance . . I ?,000 at 2.05 per annum 
Charge for Number * . . at 4 .08 per j^nnum 


Net 


Profit 

Lossv^ 


, 2.75 

4.52 

4.30 

.17 

7;'5-r 

7.89 

.62 

» 

7.89 

7.89 

3.80 

.17 

.34 

.62 

4.31 

.82 


3.69 

4.31 



Note ; Numerals in heavy faced type refer to explanations, infra. 

NOTES EXPl.AINING HOW FORMS A i^ND B ARE USED IN PRACTICE. 

• , • • • 

The first point to lie Ascertained is what portion of the account is available to the 

Bank ^or •loaning pur^foses. 'I'his entails the deduction of the items in transit and the 

Reserve percentage from the Balance carried on the account. • The ans^ly&ts provides for 

a period of ohc month and arrives at the balance available for loaning purposes as follows:— 

• • • # 

• ^ - Inco^me Earning Balance. ^ , • • • 

(1)* Average daily balance fer month: This , is taken from *t he figures which 
represent ledger balances shown on Form A. 

*(2) Amount in transit : All iterAs received for deposit are listed ’daily according to the 
nuniber of days required to collect them and at the end of the month the totals«are 
multiplied by the respective number of days, and the resulting total figure divided 
by the number of days in the month. This will give the average -/fmotint in*Transit 
daily. 

(3) Net Average Daily Balance : 

* will be Net •Average daily balance. 

(4) Reserve : The portions of the Net Balance carried as Reserve (on which no 
interest is deceived) arc next ascertained and set out as a deduction. 


The difference between the two above amounts 
This is the true or cash balance. 


Pross Profit or Loss. , ^ 

(5) Excise Reserve : The percentage of total deposits (sometimes known as Secondary 
Reserve), carried with corresp^pdents for various reasons, is then taken into conside- 
ration. The same percentage of the Net Balance of the Dcpdlsitor's accouyt is also 
taken, aand deduct^ fA«n the Net Daily Balance of the» account. Aqy interest 



428 


BANKING LAW AND PRACTICE IN INDIA 


received on such Excess Reserve is taken into account in the Iilcome coliAnn on the 
Summary. ' ^ 

The remainder of the Net Balance is the balance available tKe ZSank for 4oaning 
purposes, on which is figured (for one month) interest at the average net rate recei'^Sd on 
Icxiiib for the cyrrent period, and the result extended into the ‘‘income” column. * 

• (6) Interest on Valance available for loaning purposes : In t^ is example the totlil 
interest on $1,220,000, loaned or invested, by the bank is assumed to be. $73,206. 
Deducting the expenses against this, estimated at $15,086 (see Tabid 1, page 429) a 

net average earning rate of 4,763 per annum on loaas is reached. , 

' . • # • . • 

( 7 ) Exchange: i^xchange received from customers, and exchange paid on items received 
from them, are listed dail^’ in the columns provided for that purpose on Form A, and 
the totals of these columns carried into the Summary (Form B). ^ 

(8) Interest : The actual amount of interest paid to the customers or the actual amount 
collected from customers on overdnift balances is next brought into the Summary. 

The above items of Income and Expense together with any piisccllancous revenue or 
expense in connection with the particular account, such as specuibcheck book furnished or 
sold to tlfe customer, saleable exchange received from him or furnished to him at a profit 
or loa.«». will give the gross profit or loi>s/>[ the account. 

« * 

, , Net Profit or Loss. • i. 

, » ' 

To determine the net jprofit or loss the general expenses of the bank have still to be 
considered and the propor&on thereof appmablc to customer's accounts ascertained and 
spre.T.<l <*vr.*r the wirums accounts. • * ' 

T . To find this proportion, the expenses the bank are first divided among tfie differ- 
ent kinds of business done b\ tlie bank. (See example. Table I). * 

The principal divisions in a cotinliv bank are . 

Depositors' Checicityr A'oeounts : '1 llesc*arc charged with all expenses incidcdcal 

to obtainTig ami handling depositors’ accoiint>>, and looking after the banks’ reserves. The 
expenses incidental to the »n\ e'-,nn{J ot the deposit«)rs’ money come under the next head, 
that of 

Capital, Surplus, Undivi/fed P« o6ts and Loans: These arc charged with all 
expenses incidental to making loan^^ and invest menls and the carrying on of the general 
liusines^ of tlie bati^ not covcii-d by .-.pedal divisions. 

pavings and Certibcates : 'fhese are charged with all expenses ipcidental to , 
(•blaming ami lopking after these aeiounts. The expense of ir.viSting the lunds is borno 
by Capital and Surplus division. « 

Other E>iv;sions : * these include currency, foreign exchange, brokerage, credit 
deparlmejii, trust dcparinieiit, etc. Ill the example given, details have not' been earned 
out but the e.xpenses simply grouped t<^gether under ” Uttei Divisions.” . 

*’ In Tahne 1, page*^ 429, Kie,<lisiribiition of expenses among thebe dtvision.s is^ given with 
expLin.ti ions follavving. ^ ^ r 

II. The expenses .ippli. able to depositors' accounts having thus been obtained, they 
b.ive still to be app(jrtioiied anorng the individual depositors. 

^ They must be divided :iv.cording to: 

1. -Vctivity ot Accounts. * 

* 2. Viize of Accounts 

3. Nn*^bcr of At counts. 

, This further .sub-division i.s shown in Table II. „ 

The result of the method of asccrUiining the profit or loss t^n an mdividual account 
can now be arrived at. i 

Tables I and II have shown how to arrive at expenses applicable to depositors' ac- 
counts and also how’ to sub-divide this total according' to activity, size and number of 
accou|^ts. In the ex.imple given the figures arenas follows : 

1. Ai.tiviiy $8,891.00 

2. Size ^ .. ... ,1,053.00 

• 3. Number .. 4,752 .'00 

• T^tal*Expcnse <A Depositors’ Accounts .. |16,6^.((0 

• * 
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■ * • 

These expenses are* now apporlioued to individual depositors as follows : 

•.II* ..." . . .• 

^9) Aiclivity:* Tliis expense is distributed to the individual accounts according to the 
'number of items handled in each account whether debits or credits. In the example 
gfven thjs total number of items handled by the bank in the year wast380,388. The 
“'i *entii 5 p activity expense of the bank was $8,80rOO making the c^t $*0233, per item. 
, Th^e were 169 items in this particulai* depositors’ account, making the proportionate 
charge f^ activity expense against this account $3*80 for the month. 

IJjToTE : •A more accurate *method would sub-di\^de the items into classes, !iuch as ; 
Home, Town, Country Qcaring House, etc., and obtain the cost of each. For obvious 
reasons such detail is omitted in an abridged method. 

• 

(10) Size: Tl>is expense is apportioned td the accounts according to the amount of 
balance carried. Assuming in this example that the deposits of tlic bank are one 
million dollars and the “ Size " distribution $2' 053, it will be seen that the apportion- 
ment will be at thej*ate of $2*05 per $1,000 per year, on $*17 for one month. 

(11) Number: This expense is divided equally over the number of accounts irrespective 

of fictivity or size. Tn tlie example given there are 1165 depositors. The total 
expenses arc $4,752,^)0, making a charge of $4*08 per annum or 34 cents per montli 
against each depositof . ^ 

These figures complete the aailysis which shews ifliat tl'o bank is sustaining a loss at 
the wate of $3* 69 a month or $44* 28 a year on^lhis depositor’s account. 

The analysis brings out the following facts : 

\ . Thaf uncollected itfms are being credited as cash, making the apparent balance 
• of the account moMi than twice the real l>alance. 

2. That interest is being paid j)n such ipicollected items. 

‘ * 3. rhai the bank is/ incurring donsulerablc expense due to the activity of the 

account and lesser amount due to its size ajid its relation to the total number 
of accounts. • * , 

• TAni-H I. • * 


, Distribution of Expense According to Divisions of Busittess^ 


• • • » Capital, 

^ , Depo- Surplus 

ExpenJe i\ccounts. si tors and Savings 

, Checking Undivided avd Cer- 

Accoiints. Profits iifiuites. 


Officer.?’ Salaries 
Employees’ Salaries . . 
Kept 
Taxes 

Stationery i^id Printing 
etc. . . 

Other Supplies 
Telephone and Tele- 
graph 

Postage ,3 

Light and Heat • . . 
Insurajicc 

Surety Bonds . . • . . 
Depreciation (or main- 
tenance) 

Bad Debts and Special 
los» . . • . 

Miscellaneous . • • . . 


• • 

, Depo- 
sitors 
Checking 
Accounts. 

• • 

Capital, 

Surplus 

and 

Undivided 
I^rofils 
and Loans. 

• ■■ j 

53,300 * 

t $6,600 

5,200 

650 

4,250 

1,250 


* 5,000 

1,000 

333 

250 

83 

333 

8:1 

417 

104 

170 

50 

50 

300 

75 

50 

568 * 

;56 

. • . . 

500 



.... 


$15,086 
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RULES FOR DISTRIBUTION' ACCORDING TO 

# C 

» DlVlSIOjr OF BUSINESS. ** ^ * 

Officers* Celeries: The division of this expense depends on the organhutfion of 
each particular bank^ The general rule to be followed is that the offi«^rs’ salaries should b^ 
applied to each branch of the business according to their value to tliat branch. TJiis is to 
some extent arbitrary, but if equitably estimated will be sufficiently accunW e. 

Employees* Salaries : These t>l>ould be apportioned according to thd branch or 
branches in which employed. The division should be made on a time basis and presents no 
difficulty. ^ 

Rent, Light end Heat: This is divided# among the divisions according to the space 
occupied. Space not chargeable direct to any division, such as lobby, shbuld be appor- 
tioned rateably among divisions according to the space they occupy. 

Texes: These are charged to the division to whiclf they apply — e.g.. General Taxes 
and Incoipc Tax to Capital and Suiqilus and Loans. Taxes on liank building according 
to the rules for the division of rent. In the example given the Ixink docs not own the bank 
building and therefore pays no taxes on rcfd estate. 

Stationery and Printing, etc.. Telephone and Teickragh, Postage, Other 
Supplies : These oxpenres sliould be divided according to the actual amount concun.cd by 
each division. It is not nece'^sary t« make any elaborate analysis before dividing them 
over the different divisions of the bank’s business, a careful survey of the Work done in 
each wall enable a fair approximation to be made with very little loss of lime. 

Insurance, Surety Bonds: As there are different classes of insurance they are 
treated accordingly. Premiums for llurglary insurance and surety bonds should be' divided 
according to the divisions of the bank’s business, j.e., theprdjiortion due to Vhe insurance of 
the reserves in .vaults will be applicable to Depositors, checking accounts and to Savings 
accounts, and the in.surancc of securities t ) Capital and Surplus. Fire insurance would be 
divided in the same propojtioifs as Rent. * * • • 

Depreciation (or Mjiintenai.ee) : This is divided according to its nature. If the 
t^nk owvis its building, the maiiftcnanceand deprccvition would be apportioned to the divi- 
Mons according to the rules laid (Jown for Rent, as w’ould depreciation of general fixtures. 
Depreciation of furniture or fixtures of A particular division would be charged accordingly. 

Bad Debts aeid Special Lossel: These are charged to Capital, Surplus and Loans 
as a general rule. « 


TABLE II. 


Expense of Deposiiors’, Checking Accounts (from Table I)„ 
Distributed Acebrdif^ to Activity, Size a^d Number. , 


iLxponse Accounts.* 

f Activity. 

, Sfjc.* 

Number. 

# 

Total. 

• 

C^fficers’ Salaries 

f 1,100 

mm 

11.100 

$3,300 ’ 

Employees’ Salaries 

2.600 

886 

’ 1,734 

1 5,200 

Rent • . . • • . . 

2.188 


1,062 

4.250 

Taxes 

.... 




Stationery a,nd Printing, etc. . . 

6^ 


334 

1,000 

Other Supplies . . 

222 


111 

333 

Telephone and Telegraph 

222 


111 J 

333 

Postage . . 

313 


1(J4 

417 

Light and Heat 

128 


42 

>70 

Insurance 

26 

12 

11 

50 

Surety Bonds . . 

• • • B 

•75 


75 

Depreciation (or maintenance) 

426 

*- , . . . 

'i42 

568 

Bad Debts and Special T.osscs . 

• • . ■ 



.... 

Miscellaneous 

1 

— 


• f 

c« 

* t 

• 

• . Toials • . . , . . 

• • 

. $8,891 

$2,0^3 

c $4,752 

• 

' .115.896 

f 
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RULES FOJ^ DIVISION* OF’ DEPOSITORS’ CHECKING 
A^COX^ITS EXPENs’eS. ACCORDING TO ACTIVITY, 

^ . • • , . SIZE AND NUMBER OF ACCOUNTS. 

Off Scars* Salaries: This expense is divisible among all of the above headings. No 
exact basis for nivision is possible which will apply to all banks. The proportion should 
be judged by4:he character of the bi siness and the nui^ber of officers. In this case, equal 
parts have been assumed/ to avoid long explanation* 

Employees* Salaries: These should be divided on a time basis — i. e., the time 
spent on handing; item should go into the .activity column, the tipie spent on book- 
keeping should go into the number column, the time of watchmen should go into the size 
column. These figures wcfuld vary according to the bank. In an active country bank, 
the activity i^ortion might run aboat one-half to three-fourths. In a small country bank 
with few transactions, th^ greater portion of Kmployees' salaries would be Applicable to 
number. 


Rent, Light and Heat: Fire Insurance: * As a minimum force is necessary to 
oandlc inactive accounts, a* ■Certain portion of Rent, say one-foiirth, should go to number. 
The baftin^e goes to activitv, as the^ additional space is necessitated , by the increasing 
volume of business. * • • , 


Stationery and Printing, etc.: Other Supplies, Telephone and Telegraph: 

These arc divided accorclir g to coiisumx>t^on. — e.g., ledgers go for number, supplies used 
in handing items to activity. 

f ■ ** 

• Postage: Should go to nfotivity and number, sav three-fourths and one fourth, 
respectively. . • 


burglary Insurance: 

Surety bonds. 


Should go Into size column* at^ also the premiums on 


H P 

Depreciation (or Maintenance) : Depreciation of Furniture and Fixtuis^s and 
hquipmeiit is divided as follows: — to agctivity, that i^ortioJl which applies on the Kixtures, 
etc., of the branches handling items only; to size of accoui^ts, depreciation of vaults ; to 
number, the remainder. The major portion of Maintcifhnce of Building geps into activity. 
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•part I. 

A NOTE ON ST^MP-DUTIES. * 

ISce ss, 3-6. 17-24 and of the Indian Stamp Act, 1899 {II of 1'899).) 

• f 

• * 9 «■ / * 

Savo as regards any iiistiirament ex'cuted by or on behalf of or in favour ol the 
C^ovetment and saving any instrument for the sale,, transfer or other dispositioji either 
alisolutelv or by way, of mortgage or otherwise of any ship or vessel oranv |)art, interest, 
share or property of or in anv ship or vessel registered under the Merchant Shipping Act, 
1S94, or under the Act XIX of 1^8. or under the Indian Kegistvatoii ot Ships Act, 1841, 
everv instrument mentioned in Schedule I to the Indi»m Stamp A«.l. 1899 (H of 1899) 
IS assessable tb stamp-duty, subject of course to the provisio^is of the Act and th«; 
exeiiiptiaiis containeil in the said Schedule. 

All iiistrumeni chargeable with staftip-ilutv have to lx- .s lamped either before or at 
tlie lime of execution. And in e\erv such instnirment shall lii?^ ftiUv and truly set forth 
the con.sideratioiis C^f ) tluTetore and all other f.icts altecting its cliargeabilify wit h 
.stamp-duty or tiie amount ot^iitv A«ith ti'hich it is chargeable. 

Evci\ bill of exchange#. pa vable otherwise then on demand or proraisso-v note made 
out of Uritish India is chargeable with duty iipoij its •acceptance or i^iyment or jiresent- 
ment lor acceptance or payment or upon its being endorsed, transferred or in .anywise 
negotiated in llritisli India. The hist hoWer in British Imli.i ol sugh a bill or nolo 
'hall aftix Uiereto the proper >tainp and cancel the same. ‘ ' 

ICvcrv other lastnwnent vientioiieif in •thi^^'Chediile > hen cxctub d outside British 
India but relating to any /property or thing done or ,+^o be done in British India is 
required to bo properlv sicvmpcd \fhen it is first received in British India and it shall 
be stamped within, at the latest, three months from tlic date wlien it is .so received. 

• • • • 

The duty upon uii iiislnimeTit in winch interest is expressed to be made payable istlm 

same a.s if no mention of interest had been made. In other words, the ilutv chargeable i-s 
in respect of llie principal monev onW. 

• • •.* * 

Wliero murt instruments than one ar«*cmployed lor the puipoacof completing a irans- 
actiQii of s,'de, rnortg.igc or settlement, the principal lastniiuciit* only is Lli.ii'gei^blc with 
duty. The parpe.** in.iy declare the principril iiistrumcru, luovided the dutj/ payable upon 
It IS the highest, payable in respcc^ cfi any instrument employed in the tran.saction, the 
remainirrg instruments being eacli * liar#^eable with a duty#f^f one rupee otfly in lieu of tin; 
duty with'.vhich tlu-V shoi^ld otherwise be chargeable ij they hadiljeei^exci utejl si^paralcly. 

In the tail:, however, ol .in <usirumeni d» iwn fo comiu'ise moie than one separate 
m.itter it shall be chargeable witli the aggregate amoiint of the duties with which each such 
separate instrument is chargeable .But, wln-re anin.slrument is so drawn as to come with- 
in more than one de'jcript’.on in Scheilulo 1, it sl,»all be cliargi-d w.dh the highest of such 
(futies leviable under the descriptions under wliich it comes. It is provided th.it liocoimtcr- 
[c'lrt V dupUcato^s ot an in*,trum»‘nt '.hall be cliarged with .i duty of more than one rupee. 

An in->Wumeiif not lnung .i promi^^orv note or bill of e.xcliange, dr.iwn to evidence a 
^deposit of marketable sei unty for ;i loin ra.idc or to bi- mirle is charge.ibl^- oiilv with the 
dut]^ payable on an agreement or ra« rnorandum of an agreement under# Article .5 (c) of the 
Schedule. The same is the duty pay.iblc iifion an instrument wliicli makes redccijiable 
or quahfie.s a duly stamped transfer H'. intended as security for a loan, «{ auv marketable 
security. .\ release or discharged of any .such instrunieqt is chargeable with the like duty. 

JVhen an in.strumeflt is dr.iwn to transfer * to anf person, property, in consideration 
wliolly or iri jjart of any debt due to him, .such an insturment is chfcrgw.ble ^/ith 
ad valorem duty, provided that any duty paid in rMpect of tlip mortgage of the property 
to the vendee is deAuctiblc. In calculating the aa valorem duty orThe consideration 
for th^ instrument, thf unpaid principal and interest shaU^^e taken into acqoiint, as also 
certainlj' any am8unt*paid or payj/ble in rc.spect of the instrument hy the ‘vendee in 
exces.s of the Uebt c^ie to* him. ' 
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In the base of an^natrument chargeable with ad Bdloretn duty in reSf>cct of any stock 
fyt of any marketable or other security, *the duty shall be calculated on the value of such 
security Recording the i rerage pric-a thereof on the day the instrument is made.* 

1 Wl^re an instrument chargeable with ad valorem duty is expressed in terms of ‘money 
other than \:bat of Britisli India, such money shall be converted into BritijAi Indian cur- 
rency acconling to, tjic i«.tc of exchange which for this purpose the G ever nor- General in 
Ccnincil may flip from time to time and thc^duty calculated on the value thus obtained 
of such money iti terms of British fiidian currency. Tlfte rate of exchange prescribed by 
the Goycrnor^^Gcneral in Coiincii for conversion for th^ i)urpf)ses of the Indian Stajnp Act 
of British currency is Rs.ll3-5-4 to £\ sterling (notftication of the Government of India, 
Finance Department (Central Revenues) No. C 125— Stamps /25 — Dated Simla the 18th 
Septerhb^, 1925 ; as amended by subsequent notification No. 8 Stamps, New Delhi, the 
7th Nov* 1931).^ • 

Dli^BlLITY OF PARTIES FOR StAMP DuTY. 

{See ss. 29 ayd 30 of ihe Indian Stamp Act, 1899 {I I of 1899) ).■• 

A receipt given for receiving any money exceeding twenty rupees in amount must be 
duly stamped. Similarly, a person who receives a Jiill of exchange, or cheque or promissory 
note for an amount exceetling twmity rupees or receives in full or part satisfaction of a debt 
any moveable property e.xcc^ding twenty rupees in value is bound to give a receipt when 
a.sked fc#t ahd he shall give it duly stamped. * • 

\n the abstniccfof a-n agreement to the oonB'ary, the person executing the instrument 
shall pay the sitamp-duty in tlie case of tlie following instruments : — 

1. Ailministration Bftnd, artiefe 2,*p. 438, post. 

2. Xgreemf^nt relating to Deposit of Tiitlc-deeds, Pawn or Pledge, article 6, p. 439, 

B post. 4 

3. Bill of Fxcharfge, article 13, p.^441, posf^ 

*4. Bond, article 15, * p. 442, *poit. 

5. Bottomry Bond, article ^6, p. 443, post. 

6. Customs Bond, article 26, p. 446, post. 

7. Debenture, article 27, p. 446t post. « 

8. Further Charge, article 32, p. 447, post. 

9. indemnity Bond, article 34, p. 448, post. 

• 10. Mortgage Dec^f, r«:tij:le 40, p.*450, post. 

11. Prcviiissory NoUn article 49, p. 455, post. 

12. 5^eleasc, article 55, p. 457, post. 

13. Respondentia Bond, article 56, p. 457, post. « 

14. Sflcciirity BonjJ or^Mort^xge Deed, article ^7, p. 458, 

15.. SettTcmcfit, article 58, p. 4.^8, ^post. ^ • 

16. Transfer of Shares in an Incorporated Company efr other Body Corporate, article 

^ 62 (a), p. 459, post. . ^ 

17. Transfer of Debentures being marketable securities whether the debenture is 

l-#xblc to duty <5r not, except debdlitures provided for bv Section 8 (i.e., bonds.^^ 
debentures or other securities issued by a Bocal Authority un^er.the Lpcal 
Authorities Boans Act, 1879, which arc liable to one per centum duty on the 
total amount of the issue), article 62 (b), p. 460, post. 

18. Transfer of any interest secured by a bond, mortgage-deed or policy of insurance, 

• article 6?»(c), p. 460, post. ^ 

• Injthc following cases, in the absence of an agreement to the contrary, the person 
indicated against tile instrument shall pay the duty chargeable;— 

1 . Policy of insurance other Rian fire insurance — by the person effecting the insur- 
ance. , • • ^ 

Jl. I^lic^ of fire insurance — by the person issuing the policy. 

3. CAnveyaiKC (including a re-cqj^veyance of mortgaged property) — by the grantee. 

4. Bease or agreement to lease — ^by the lessee. 

5. Cownt'erpart of a Itase — by the lessor. 


28 
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6. Instrument of exchange — 6y the parties in. equal shares. ' * 

7. Certificate of sale-^by the purchaser of the property to wt»ich the certificate 

relates. * • ^ i < , 

8. Instrument of p;irtition — by* the parties to the partition in proportion id their 

shares or in such proportions as the Court or Arbitrator directs ivVien tnq parti* 
tion IS in pursuance of an order of a Court or an ArbRra^or. ♦ 

Upon the Kinds of Stamps for indicating the Payment of Uuty.' 

The stamp-duty payable in respect of any instrument chargeable with duty shall be 
indicatoil bv me.ins of stamps issued.bv the Government* for the purposes of the Indian 
Stamp Act.' 1899. ^ ^ 

There are mainly two kinds of stamps for indicating the payment of duty with 'Which 
an instrument is changeable, namely, impresj^ed and adhesive. The use of adhesi^fo stamps 
i s optional. 

Where special shimps are issued for particular kinds of insirtiments, the special stamps 
shall be usedpnly for the kind of instruments specified ¥?pon the ^tamp itself and in respect 
of none otlu'r. r 

Imprijssed Stamps. 

All instruments except those which come within the scope of Section 11 and which 
may be stamped with ailhesive stamps shall have to be written upon impressed stamps. 

Under Section 10(2) (c),'ihe Governor-General in Council has power to. direct the size 
of the paper upon which ^ills of exchange |jr promissory notes in an oriental languagd shall 
be written. And by rule 4 (1) («) and (6) of the Indian Stam^ Rules 1925 (notification of 
the Government of India, Finance DcpartmeHit (tcntral Revenues) Simla, No. C. 63, 
Stamps, 25, dated the 5th May, 1925), it is laid down that a hundi payable otherwise than 
on demand but not more than one year after (fate or sight Jjnd for an amdlint not exceeding 
Rs. 30,000, shall be witten on paper on which a st;\mp of the proper value bearing the wbrd 
hundi has Ix'cn engraved or embossed. #. Where 9 .%hnndi exceeds Rs. 30,000 in amount or is 
payable one year after date or* sight, it shall liaWi to be written upon paper supplied fol* sale* 
by the Government to which a la^el has been affixed by the Collector of Stamp Revenue, 
Calcutta or a Superintendent of Stamps, and impressed or perforated by such officer by 
means t)f a sbimping machi le or a perforating machine and who, after making such perfo- 
ration ot impression, shall writej'on thf face of the label or labels, the date of .so impressing 
or perforating the same and attacl| his usual signature immediately under such label or 
labels. • , 

By rules 4 (2) and (3) of the said' Rules, it is fyrther provide^! /:hat the fhect of paper 
upbn which a pimdi is written shall not be less than 84 inQhcL lohg and 51- inches widcl 
Although no plain ]>apcr can be joined thereto, two or morctshecls of paper on which 
stamps have been engrared or embossed may be used to write up the instrumenti,- in which 
case they snail' togethcr*^make up tlyj amount of duty chargeable in respcc,t of the same. 

Instruments, siivc as to thost coming under Sectioq^ 1*1 of the Act ,or rule 13 of the 
Indian Steimp Rules wh^h may be stamped with adhesive stj.mp^s, which rcfl^uire to be 
stamped after their receipt fn British India, having iTyen executed out of it,* shall, ^by rule 
12 of the said Rules, be btampy,d with impressed stamps. Such irisf ruments, upon their 
arrival in British India, have to be presented before the Collector of Stamp Revenue, Cal- 
cutta or a Superintendent of Stamps or other officjpr appointed in this behalf by the gov- 
ernment of India or by tlie Locaf (iovemment of a (Tovernor’s Province, who shall, upon 
Jjayment, impress them by affixing thereto II16 neceshary label of labels and tljen stamping 
or pjrfora^ing^the same. 

Adhesive StvVmps. 

By’Section 1 1 of the Indian Stamp Act, 1899, as supplemented by rule 13 of the Indian 
Stamp Rules, 1925, the following instruments may be stamped with adhc*;ivc .stamps : — 

(a) instruments chargeable with the duty of one anna or half an anna, except, parts 
of bills of exchange payable otherwise than on demand anc}, drawn in sefs. 

(h) bills of exchange payable otlierwisc than on, demand and drawn in sets when the 
amount of duty doc;s not exceed one anna for each part of the set. 

* (c) bills of exchang e and promis.sory notes drawn or made out of British India. 

(d) entry as an advocate, vakil or attorney on the roll of a High CoSirt.^ • 

(e) notarial^cts. «** ' i** 

•(/) transfers by endorsement of shares in an inc^uporated company or ether body 
. • • corixyrate. 
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ii) transfers &f debentures of yublic companies or associations. 

(h) copies of mapg and plans and prmted copies wh'in chargeable with duty under 

^ * articld 24, p» 445, postm ^ 

(d) .instruments chargeable with duty under articles 5 (a) and (b) and 43, pp. 438,. 

V ^462, pos/. • 

• OX ins^m^ts chargeable with stamp-duty under article 47, p. 453, posf, 

(A) instalments chargeable with stamp-duty under articles 19, 36, 37, 49fl (it) and 
(iii) and 52, jip. 443 ei seq.^ post. ^ ^ 

The instruments chargeable with the duty of one anna are the following, namely : — 

(ij acknowledgment of debt es^ceeding twenty rupees, article 1, p. 438. 

(ii) delivery order in respect of goods, lirticle 28, p. 446. post. * 

(iii) mortgage of a ?irop when loan repayable not more than three months from date 
of instrument, for evei\ sum secured not exceeding Rs. 200 ; %nd for every 
Rs. 200, or pasrt thereof in excess of Rs. 200, article 41(a), p. 451, post. 

(iv) policy of sea-insurance, for or upon an voyage, in certain cases, articles 47-A(l). 
(2), p. 453, post^ 

(ti) 4)olicy of insurance against railway accident, valid fo^ a single journey only, 
article 47-C (a), p. 453, post. • , ^ 

• (vi) policy bf insurance not specifically yrovided for, article 47-D (i), p. 454, post. 

(vii) promissory notcj payable pn demand, article 49, p. 455, post. 

(viii) , receipt for money or property exceeding Rs. 20 in amount or value, article 
53, p *456, post. , • 

(ix) Shipping or^er, article 60, p, 459, post. * 

» (x) Agreement executed for servi2^or ior performance of work in certain estates in 
British India or M^jsore, where the advance ghlen under the agreement 
does not exceed fifty rupees (notification* of thp Government of India, 
Finance Department (Central Revenues) No.* 6 (Slamps) Dated Sir&la the 
12th Sept., 1931— item 89)^ ^ , 

It is provided that, whenever stamp-duty payaldc under the Act in respect of any 
instrument cannot be paid exactly by reason of the fact that the necessjiry stamps are not 
in circulation, the am^jpnt of deficiency arising on Aat account shgill be made up by the 
^affixing of one nnna jthd 4iaVf anrui adhesive stamps which when availabje inscribed Tor 
revenue shjijl be revenue .stamps. It is however open to a Local Government to direct 
that instfad of such stamps adhesive court-fee stamps shall be us^d for the purpose. ’ 

In the case however of an instrument of transfer of sjiarcs in a company or association, 
if the stany) upoA which it is wf-ildcn is subsequentb# found under article 62 (a) p. 459, post^ 
to be deficieiy in cons#qu«ice-of a yse in the value of such^hevres, tfte deficieficy wheA 
sought4:o be made*up by means of adlicsive stamps, has to be made up by the use of one or 
more such stamps bearing the word Shhre Tmnsfer. • * 

• By rule 17 of the Indian Stamp Rqfcs, 1925, the following instruments when stamped 
with adhesive stamps, shall be stamped with the following descriptions of such stamps, 
namely : — # ' * 

(a) bills of exchange, and promissory notes drawn or made out of British* India*and 
chargeable witli a duty of more than one anna, with stamps bearing the word 
Foreign Bill. • 

(6) sepaifite instruments of transfer of shares and transfers of debentures of Public 

* Companies and Associations, with stamps bearing the word Share Transfer*. 

*(c) entry af an advocate, vakil or attorney ont he roll of any High Court with 
stamps, bearing the wor^ Advocate ^ Vakil or Attorney ^\s the case may be. 

(d) notarial acts, with foreign bill stamps bearing the word ^otarial, 

(e) cojjjics of maps or plans and printed copies certified to be true copies, with 

* ^fourtfee stamps. 

(/) instruments chargeable witli*stamp-duty under Articles 5 (a)»and (h) or 43, pp. 
43*8,^ seq., post, witt^ stamps bearing the words Agreement or Brokers* Note 
i^spectively. * . . • - . 
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{g) instruments chargeable with stamp-duty under article, 47, p. 453/ pott, vdth 
stamps bearing the word Insurancs, * 

Upon the Writing of Instruments^ 

Adhesive stamps aflixed to an instrument shall be cancelled upon its QX 9 CijtioEfin such 
manner that they ijannot be used again. Signing across them for/his purpose js suthcierjit 
cancelkition. Where an adhesive stamp so afTixed is not Ctancelled, fnc infftrument sha]l» 
60 far as that stamp is concerned/ be deemed to be unstamped. •* 

Wlren an nistnmient is ^^Tittenupon an impft'isscd stamp, it^ias to be so*writteu as to 
let the st.imp a]i]iear t.>n the face of the instrument, all the same, in such manner that it 
cannot be used for or applied to any other instrument. No second instrument chargeable 
witli duty can be wTilten upon an impressed stamp upon which one has already’beeif written. 
This docs iu.)l, Imwt'ver, prevent an endorsement, duly stamped or not, as the case may be, 
being made on an insirumeiit upon .in impressed stamp Uir t lui purposes of transferring any 
light created or evidenced by it or for the purpose of acknowledging receipt of any money 
or gootls, thc*p‘i-vmeiit or delivery of which is secured thereby. i 

Whtre two or more sheets of impressed stamps are used to make up the duty upon an 
nstriiment, a portion of such instriiinei^ shall be written upon each sheet so used. 

Should a single sheet of paper, not being paper bciiring aw impressed hundi stamp, be 
found insutheient wi lling tlie complete instrument on the side bearing the* stkmp, so 
much pLiiii paper may be siijijoincd to*it as is iicceskiry for the complete writing of such 
in>trument, provided, however, that a substanluil part (meitiiing the matcrifil part) o/ the 
instrument be written on t'ne sheet bearing ihc stamp. 

* • 

Although it is desirable to write the instniment on the side which bears t^JO stamp, 
writing on tlie other side in order to complete the instruuicnt does not ^cem to be prohi- 
bited ( (lSvS4), 7 Mad. 17d). 

Upon Adjudication as to P^ioper Stm.ip. , 

When there is any di^ibt as to^thc amount of duty payable under tin Act in respect of 
any instrument, it m<iy bt^broiight before the Collector of the ]>lace for his opinion as to the 
proper stamp with which it is chargeable, and the Collector is bound by sei.tion 31 of the 
Indian 3iamp Act, 1899, to do/erminr the dulv with wliicli the instrument is cliargcable, 
upon payment of such fee, not being less than eight annas and not exceeding live rupees in 
any Case, as he fn^-y direct and upon his being furnished such additional information, be- 
sides the instrument, as he may requite. 

. 

* Petmlties 


Sc?ctio^ 62 of the Indian Stamp Act, 1899 (II of 1899) lays down : — 

(1) Any pers<ja— , 

(a) drawinjf, inakiii". issuine, rnclor*uiir, o^traasffrrinK, or ‘'IpniniAitfifnvI^e th.'iii as a witness, ,*>r presenting 
■rt>r acceptanro (ir pa\ inPnt or iwTojtin-,/. pa> ini' nr rrrfi\ mu pa>iiiyit of, or in .Tiy ii»uiiii‘r iii'iioliatin;;, any bill of 
exchange (p.-ixaMepthi w tliaii on thmaiul), or proinK-'ory note^without tlie same hein;? (hil/stainped; or 

(b) exn 111 ins or siu'riinp otflcrwl'^^than aa a witne^ any rRher instrnmint charprable with duty without the 
same being duly vtaniped ; or 


(c) voting or attempting to vote under any proxy not startiped ; , 

^ shall for evi*r> buj h offrufi' be punishable with Hue ^biiii may extend to flve hundred rupees ; 

Provided that, when any penalty has been paid In n sport f>f any tnstruinrnb under See. :i5, Sed: 40, or Sec. 01, 
the amount of sucji penalty shall be alhoved in miuei joii ot tlie line (if any) vuliseqiu ntly iniiH>!i>ed under this section 
In respect of the same instrument ujigu the perhon who paid bueh p'-nalty. 


(2) If a siiarc-warrant is i.->MiPd, without being dulv st .imped, the Omipany issuing the s.amc, and alao every 
person who, at the time whi n it is l‘'SiiPd. is the managing direetor or the seeretary or other pilueipal officer of the 
company shall be puni.qiable wiHi fine uhieh may ext« iid to flve hundred rupees. 


• Cancellation of Stamps. Not only, is it necessary to affix the slamps, but al^o they 
must be so cancelled, that they cannot be used again. This can be done by the drawer 
writing his name, or the iiiiti.'ils of his firm, and the true date of such signatures across the 
stamps or by any other •effectual means, e.g., pcrfonition. Merely drawing two parallel 
lines across the stamp*> docs not suffice, as thc^tamps can be u.sed again. Failure to cancel 
the stamp effectually by person, wrho is by Sec. l5 of the said Act required to do so, is 
penalised by Sec. 63 of the Indian Stamp Act, 1890, which directs the impdsitibn of 'a fine 
up to one hundred rupees. As the Co-operative Societies arc «xemptc(j from the provisions 
of th$ Stamp Act,*the Registration Act, and the Income Tax A< ' - 


pay th^ stamp duty / on bills, drawn by them. 
28). • 


Act, they are not required to 
(Co-optfrhti’ije Credit Soevsti^ Act, 1912, 
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80. The etamp duty with Which InatrumentB executed on behalf of any registered Co-operative Society or 
any officer or member of such society relating to ^ho buslnesa of th£ society are chargeable, is remitted under Goy. 
emment of India Noti^catlon No. 683-F., of December 28, 1012 (published lyider Government Resolutions 1662 and 
6086 of February 20, and fune 2^, *1013. Revenue Department). This exemption applies to all stamps on receipts* 
cheques, 'bonds, etc., but not to Court-fee stamps. — Ewbank’s Manual for Co-operative Societies in the Bombay * 
Brosidoncy. •[Fart IV [General] Chapter RXI, page 810J. 

S • • ' . 

Statnt> dutyor» b'flls drawn on partjaa out of British Indvlt. Bills drawn in^* 
British India, ©n parties out of British India, are liable to duty under Sec. 17 of the Indian 
Stamp Act, 18S^, and this duty should be paid at the timfe of their execution, but bills issued 
in other countries, on parties iif British yidia, must Jje, stamped by the first holder. in India 
(The Indian Stamp Act, *899, s. 19). There is an exception to this rule, in the case of bills 
drawfi in Mysore, on which full stamp duty lias been paid. Such bills arc exempt in respect 
of thcirjiegotiation in British India, bdt not in respect of their presentment for acceptance 
or payment. \Vhcn a bill, issued out of BritiA India, is not stamped,* according to the law 
of the place where it is made, and is therefore bad under that law, and for that reason, it is 
perhaps void, elsewhere.'* Courts, in BritiOi India, however, will take no notice of any 
penalties imposed by suc^ law. When a bill or note is materially altered by the consent of 
parties, it becomes a nufw contract requiring a fresh stamp. In International Banking 
Corporation v. A. Pestonji Co., 49 Bom. 351 the plaintiff bank were holders for value of 
bills of exchange accepted by the defendants. T4ie plaintiff bank noted in red ink at the 
top right hand corner of cac^h bill the date of maturity. Subsequently, the plaintiffs grant- 
ed exte^sipn of time for payment and the defendants altered the jed ink memoradum of 
the due date so as to conform with the agreed e^.tension for payment' It was held that 
tliese becamc«ncw, bills requiring fresh stamps and in the absdhcc of them were inadmissible 
in evidence. The Privy Council liowcver, in subsequent casc^, II. Pestonji <S- Co. v. Cox 
and Co., 52 Bom. 589, on identical (acts held that there was no new contract at all and 
therefore^ no fresh stamps were necessary. The position would have been different if the 
due date'on the face of the bill^had been altered. 

'* Stamping after c^ecutio'n. Bills of exchange, promissory notes, and cheques could, 
previous to the coining into operation of t^ic Indiaii Stamp Act, 1899, be stamped even after 
* thefr execution. But, after the Act camli jrfto effect, all ihstr«m’ents are required to be 
stamped and cancelled at the time the executant puts his signatiSrc to it, i.e., at the time of 
execution. Thus in Dayaram Surajmal v. C handula (1 9*25) VI Botn. L. R. 1118, the Bombay 
High Court held that, where a hundi was originally affixed with one anna adhesiv^ stamp, 
but the stamp, not having been cancelLad at tlietime,*)f its dj^ecution, was cancellcd^t a later 
date, the hundi was not legally stamped, and was, jhcrefore, inadmissible, in evidence. 
Instruments, which are not properly stamped, arc not admissible, in cvi<^cficc, except those, 
which are made admissible by Sec. 35 on payment of the prescribed penalty, or in a criminal 

•court. * . ^«‘* « * * • 

• • » 

Sec. 35 {d) of the Indian Stamp Act, 1899, given below prescribes the penalties for ins- 
truments, which are not duly stamped : — J , ^ 

Any such instilimcut not being an Instrument chargcablo with ft duty of one anna (or haV an anna) only or a 
bill of exchanf;e oi Ttomlsaory note, shal^ subject to all just cx<yptlons, bo admitted in evidcnco on payment of 
the duty wltK which the saigc is ihargeuble, <^r, in the case of an Instrument ^su^icicntl/ stamped, cil the amovAt 
required^to mak'ff up sift*h duty, tofiethor with^ penalty of five rupees, or. when ten times the apiount of the proper 
duty or deficient portion thereof exceeds five rupees, of a^um equal to tenftimes ^ch duty or portion. 


PART II. 

STAMP DUTY ON INSTRUMENTS. 

Ifp view of the vd^iot^^ Amendments made by Local Governments from time to time as regards * 
the* rates of duties leviable on various instruments, a Banker would he well advised » 
to have the €tamp Duties set out hereunder, brought up-to-date. Imperial 
duties are presumed to apply where Provinces have made •no amendments. 

• • • , 

Stamp-Duty has been remitted where instrument executed in the areas set forth hereafter^ 
in respect of whieV the stamp-duty wiyi which it is chargeable under the stamp law for the 
time being in force*ln the said areas ha^been paid in accordance with tlfe said law (notifica- 
tidn of the 6o.vcrninent of Indio • Finance Department (Central Revenues) No. 6; Sfhmps, 
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12th September, 1931) ; Agency tcn;itories in Baluchistan ; the District of Abw ; the can- 
tonments of Mhow, Neemuch, and Nowgong (mcluding the Civil Xdnes) in the Cratol India 
Agency and Baroda ; the Indtro Residency razars ; railway lap^s within the limits of the 
Central India and Kajputana Agencies over which fhc Governor- General in Council exCT- 
cises jurisdiction ; the areas in the Hyderabad State in wliich the Governor-Gendral in 
Council excrckses jurisdiction through the Resident at Hyderabad ; Berar } th*e (^yil apd 
•> LliUtat y Station ofi Bangalore ; railway lands in the Mysore State over which the GoveriAw- 
GeneraV in Council exorcises jurisdiction ; railif ay lands in the Baroda State f.nd ip Statesdn 
the Political Control of the Government of Bombay, over which jurisdiction has been 
ceded to^the British Government and to which the provisions of the Indiap. Stamp Act, 
1899 (lI*of 1899) have been applied ;*raMway land^in Jammu andfKashmir and in Sta'ces in 
the Punjab over which the Governor-General in Council exercises jurisdiction. The Gov- 
ernor-General 111 Council remitted the stamp-duty with which, under any law for Jh^ time 
being in force, iiistrurients executed by or o» behalf of any society for the time being regis- 
tered or deemed to be registered under the Co-operative ^cietics Act, 1912 (11 of 1912) or 
instruments executed by any officer or member of any such society and relating to the busi- 
ness of the sopiety (other than cheques of individual mornbers drawn against their current 
accounts with co-operative banks) were chargeable (notilication ijo. 2781 -F, 23rd October, 
1919). » 

The articles set out hereunder are numbered so as to correspond with similar articles 
in Schedule J of the Indian Stamp Act {II oY 1899). , ^ 

1. Acknowledgment of a debt Exceeding tw'cnty rupees in amount or value, written or 

signed by, or on bchijlf of, a debtor ip order to supply evidence of suen debt in* any 
book (other tlian a banker’s pass-book) or on a separate i^iece of paper wnen such 
book or paper is left in the creditor's possession ‘ provided *that such acknowledgment 
docs not contain any promise to pay the debt or any stipulation to pay intetest or to 
deliver any goods or other property. * * •’ 

Proper Stamp-Duty,^ -Imperil, Bombay, Bengal, Madias, one anna. 

2. Administration-Boifd including a bond given undqr section 256 of the Indian Succes- 

sion Act, 1865 (see now XXXi^X of 1925). section 6 of the Government Savings Bank 
AQt, 1873, scedion 78 of tlfe Probate and Administration Act, 1881 (see now XXXIX 
of 1^25) or Sec. 9 or SeC. 1|) of the Succession Ccrtiricatc Ai t, 1889 (repealed) — • 

(«) where the amount does not exceed Rs. 1,000; 

• f 

Proper Stamp-Duty. — Im])criiil, Bombay, the same duty as article 15. ** Bond **, 

• post for Such amount ; Bengal, the same duty as c^rti^*fe 15. , “'Bond “, post* 
fex- such amount in its application to an Adm*iislration-Bond given under 
section 6 of the Government Savings Bank Act, 187ft or section 291 qr section 

« 375 or spet^n 376 of the Indian Succession Act, 1925 ; Madras, the same duty 
as.article 15, “ Bond post for such amount. ' 

(6) in any other case : •• • * * ^ 

* j’'*' r 

Proper^ Stamp- Dut^, — ^Imperial, five rupees; Bombay, Bengal, ^'ZadrA'l&, ten rupees. 

Adoption-Deed, that is to say any instrument (other than a will) recording an adoption 
or conferring pr purporting to confer an authyrity to adopt. 

Proper Stamp Duty. — Impcriid, ten ifupccs ; Bombay, .Bengal, twenty rupees 
Madras, fifteen rupees. ^ 

4. Affidavit, including an affirmation or declaration in the case of persons by law allowed 
to affirm or declare instead of swearing. 

' Proper Stamp-Duty. — ^Imperial, one rupee ; Bombay, Bengal. Mad^'as, two rupees. 

• • 

Exemptions . — Affidavit or declaration in writing when made (a) as a condition of '/enrol- 
ment under the Indian Army Act, 191 1, or the Indian Air Force Act, 19C2 ; (6) for the im- 
mediate purpose of being iiled or used in any Court or, before the officer of any court ; or 
(c) ior the sole purpose of enabling any person to receive any pension or charitable allowance 
• • « 

5« Agreement or Memorandum of an Agreement. 

(a) if relating to the sale of a bill of exchange ; • 

• Proper Stamp-Duty . — ^Imperial two annas ; Bombay, Bengal, four annas ; Madras 
. . thrte aanas ; . . • t ‘ , 
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•(b) if relating tothe sale of a Government security, or share in an incorporated com* 
pany or other body corporate ; 

Proper Staihp-Dhty . — ^Imperial, subject to a maximum of ten rupees, one anna for 
• every Rs. 10,000 or part thereof, of tlfe value of the security or share ; Bom* 
, bay, Bengal, subject to a maximum of twenty rupees, two ar<ias for every 
lO.OOC^or part thereof, of the value of the security in its application to 
^vernment securities but twe^ annas for every Rs. 5,(}00 or part thereof, of 
tliB value of the share if the security is of an incorporated Company or other 
^body corporate ; Madras, subject to a maximum of fifteen rupees, one and-a- 
lialf annas <or every Rs. 1®,000 or part thereof, of the value of thc’security 
or share. 

• 

(c) if not otherwise provided for : , 

Proper Stamp-r\f^ty. — Imperial, eight annas ; Bombay, Bengal, one rupee 
Madras, twelve anna^. 

• • 

Exemptions. — Agreeihent or memorandum of agreement (a) for or relating to, the sale 
•of goods or mercliandise exclusively, not being a Note or Memorandum chargeable under 
article 43, post ; {b) made in the form of tender ttf the Government of India for or relating 
to any loan; (c) made uiidor the Kuropean Vagrancy Act, 1874, section 17. 

• • . 

Stamp-Duty has been remitted in the following ,cases by notification bf the Government 
of Irylia, Finance pepartment (Central Revenues) No.*6, Stcfmps, dated 12th September, 
1931 ; Agreement of the kind described in thtf Dekkhan Agriculturist’s Relief Act, 1879 
(XVII of 1879), section 43 ^agreemenjt made with a railway company or administration or 
an inland^ steamer company for the convhyfince of goods ; agreement or indemnity bond 
given to a railway authority or an inland steamer company by a passenger permitted to 
tnfcvel without payment of fare, 'indemnifying such authority or company from any claim 
for damages in case of ascident or injury ; agreement or Aidemiiity bond given to a railway 
.autliprity or an inland steamer company !#y a consignee (when the nplway receipt or bill of 
lading is not produced) in respect of the delivery of articles carried at half parcels rates or 
at goods rates namely ; fresh fish,*fruits, vegetables, ba^ar baskets, bread, meat, ice, and 
other perishable articles ; agreement made with the railway ceftnpany or admini^Jxation 
which purports to limit the responsibility of the company or administration as declared by 
the Indian Railways Act, 1890 (IX of^l890), section 72, Ipb-section (1) and is irf a form 
approved by the GrOver nor- General in Council under s^b-section (2) of that section ; agree- 
ment between creditor and debtor to refer their claims to arbitration mjide in the Central 
Provinces in t^hc course, ^f conciliation proceedings approved by the Local Government, and 
the award madenn virtfic cuf speh agreefnent ; attested instrument evidencing an agreement 
relfiting to the hypothecation of moveable property where such hypothecation has been 
made by way of security for the repayment of money advanced or. to be advanced by way 
of a loan, or of ;^n existing or future debt — duty reduced to the amount chargeable on a bill 
of exchange under article No. 13 (fe) of Schedule I of tfie,Stamp Act, 1899, "for the amount 
secured, if,such loan or debt i^rdiiayable on demand or more than three months from the 
date of the irjplrument*; aild to' half Vic amount, if such loan oj d«bt is fepayable*not morfe 
than three months from the 'date ofdli^ instrument ; unattestec^ instrument evidencing an 
agreement relating to the hypothecation of moveable proi^rty, where such hypothecation 
has been made by way of security for the repayment of money advanced or to be advanced 
by “way of loan or of an existing or futme debt. , 

• * • • 

Agreement to Lease. Sec article 35, ** Lease **, post. 

'6. Agreement relating to deposit of Title Deeds, Pawn or Pledge, that is to say 

any instrument evidencing an agreement relating to — , 

(1) the deposit of title-deeds or instruments constituting or being evidence of the 

. title to a^y jiroperty whatever (other than a marketable security) or • • 

• 

(2) the pawn or pledge of moveable property, where such deposit, pawn or pledge 

lias been made by way of security for the repayment of money advanced or to 
be advanced by way of a loan or an existing or future debt. 

• • • 
*(a) ^f such loan or debt is repayable on demand or more than three months from 
• the date of the instrument evidencing the agreement ; 

• • •• ^ 

Proper S/awp-DM/y.— Imperial, Bombay, — The same duty as article (5), 

, •** Bill of Ex()^iang|b,” post for the amgunt secured. • Beggal, Madras : 
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y/ ) if such loan or debt is repayable not more than three months from the date of surh 
instn-iment. • » 

Proper InilKTia/, E<'mb.iy, h.alf Ihc duty payable on a Bifi ol * 

Exchange, Article 13 (/;), post, for the amount secured; Bengal, half the duty 
pa)*able on a loan orMebt under Clause {a) (i) or clause (a) (ii) for the amount 
•' secured ; ^Madras, half the duty payable on a loan or debt under clause (a) (i) 

• nr clause {a) (ii) fdi the jimount secure d. Stamp-duty of quarter anna shall 
be reckoned as luilt-aniia and three quarter-anna as one anna. 

f 

9 

instrument of pa^vl or pledge if goods unaltcstcd. 

? • *V* " * 

Appoint^ient in execution of a power whcthei. of trustees ' or of property 

moveable or immoveable, when; made by any writing notibeing a will., 

Piiiper Stamp-J^uty. — Imperud, fifteen rupees ; Bombay, (a) in itj? application tc- 
trustees ; fifteen rupt'cs ; (6) in its application to property — moveablo or im- 
movable ; thirty rupees p Bengal, Madras, ♦.Venty-fivc rup<?es. , 

Appraisement or Valuation made otherwise Vhan under an ordfcr o^the Court in 
the course of a suit — ■* # , • 


(a) where the amount docs not exceed Rs. 1,000; , 

f • ' 

Proper Stamp-Duty. — Infpcral, Bombay, the same duty as a Bond, article 15, 
• post, for such amount ; Jicngal, Madras, the same duty as a Bottf>mry Bond, 

• ^ , article 16, post for such amount. 

[b) in any other case. 

.Pftoper Stamp-Duty. — Imperial, five rupees; Bombay, Bengal, ten rupees; 
Madras, seven rupees eight annas. r 

g . » 

Exemptions. -^{a) Appraisement ff)r valuation made for the information of onaparty 
only, and not being in any manner obligatory between parties either by^agreement or ope- 
ration of law ; (b) Appraisement of crops for the purpose of ascertaining the amount to be 
given to a landlord as rent. 

* . . * • 

10. Articles of Association of a Company. ^ 

Proper Stamp-Duty. — Imperial, twenty-five rupees ; Bombay, (fl) Tvherc* the 
Compfiny has no share capital or * the nomiilal share capital does not 
exceed Rs. 2.500 — twenty-five rupees ; . {b\ where the nominal share 
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cai^ital exceeds Rs. 2,500 but does not exceed Rs. 1,00,000 — ^fifty rupees ; 

(c) -wlrere the nonrdnal share capital exceeds Rs. 1,00.000 — one hundred 
.jrupees ; Bengal, (a) where the nominal sihare capital docs not exceed 

# oife laiA of rupee's — fifty rupees ; (6) where nominal share capital • 

' • exceeds one lakh of rupees — one hundred rupees ; Madras, fifty rupees. 

^xemplicoM . — Articles of any Association not formed for profit *and registered 

dhder se'ition 26 ^of ithc Companies Act. 1882 (now of 1913 as anJended by Act XXII 
of 1936)^ Sefi a/50 article 39, ** Memorandum of Association of a Company’*, post. 

11. Assignment. Sec article 23, "Conveyance**; article 62, '‘Transfer’*; article 63 
• "Transfer of Leased?’, pos/, as the 'case may I5e.* 

^ Attorney. See article 48, ‘‘Power of Attorney,” post. 

/Aithority to adopt. See article 3, "^doption-Deed”, ante.,^ 

12. Award, that is to say, any decision in writing by an arbitrator or umpire, not 

being an award directing a partition, on a reference made otherwise than by an 

order of the Court in tlic course of a suit. 

• 

(a) where the-fimount or value of the i)roperty to which the award relates as 
set forth in such award does not exceed Rs. 1000, ; 

Proper Stam^-Puty. — Imperial, the same duly as a Bond, article 15, post, for 
such ariiAunt ; Bombay. — Cliiuscs (a) and (6) were repealed by Bombay 
II of 1932, Part. IV. s. 15 j[5) (a). The iStainp-duty payable in 
Bombay in respect of an award is a!< follcxvs : the same duty as for a 
•Bond, article 15, post, for tli^ amount or val^e of the property to which 
the awanl relates as set forth in such award subject to a maximum 
of twenty rupees ; •Bengal, the same duty as on a Bond, article 15, post, 
for such amount ; Madras, the same duty as for a Bottomry Bondi 
• article 16, post, for such a*mount. 

(&) in any other case. * 

Proper Stamp JJuty. — In? 3 >crijil, itve rupcoA ; Bombay, Clauses (a) and (6) 
were repealed Bombay II of 1932, Part Jv, s. 15 (a). The Stamp- 
duty payable in Bombay in respect of an • award is as follows : — the 
same duty as for a Bond, article 15, post, for the amount or valite of the 
property to which tjbe award rebates as^»?et forth in such awa'Al subject 
to a maximum of tw’cnty rupees ; Behgal. if it exceeds Rs. 1,000 but 
does not exceed Rs. 5,000 — ten rtipees (the amendment to remain in 
force for three years only (Bej%. Act XII of 1935) and for every 
addjUonal Rs. 1.000 or part thereof in excess of Rs. 5,000 — eight aiSnas 
subjection maximum of fifty rupees; Madras, if it exftecds Rs. 1,000, 
but dies not exceed Rs. 5,000 — ten rupees and for every additional 
Rs, 1,000 or part thereof in excess of Rs. 5,00»J — ^ight d^nnls subject to 

• a maximum of fifty rupees. ♦ ^ , 

lixcmvtion^. — ^Award uuBet# the Bombay Di«trict Municipal Act, 1873, section §1 
(now Bombay Bistriit Municipal .^ct, 1901) or the Bombay Hereditary Offices Act, 
1874, -.cction 18. • 

Stamp-Duty has been remitted by notification of the Government of India, Finance 
Department (Central Revenues)^ No. 6^ Stamps, 12th September, 1931* — In respect of 
decision or award of the Registrar of Co-operati\e Sobictics for the Central Provinces 
and the awjird of arbitrators in any dispute ip which a Co-oj:>erative Society in British 
India is a party. * 

13. Bill of Exchange as defined by section 2 (2)**** {•’and (3)'* expunged by the 
Indian Finance Act, 1927 (V of 1927) s. 5) not being a Bond, bank-note or 
currency-notc. 

(a) {expunged 4)y the Indian Finance Act, 1927 (F <?/ 1927), s. 5). •• 

^6) where pa\"ablc otherwise than on demand but not more than one year after 

date or sight. 

. • 

Proper Stamp-Duty Stamp duty chargeable on usance bills of exchange made 

or drawn and payable™ in Brilish India and having a usance not exceeding 
,pne year has been reduced to two annas for every one thousand rupees 
* or part thereof, by a notification dated 13th January, 1940, by the Govern- 
ment of India'. *• • 

(c) wherf; payable at mord than one year after date or sight, • 
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Proper Stamp-Duty. — Imperial, Bombay, tl^e same duty a»a Bond, <article 15, 
post, lor the same amount. * 

Exemption. — Cheques ancf Bills of Exclian^ payable* On d^i&and havp been 
* exempted from stamp-duty by the finance Act, 1927 (V of 1927). This exemption 
extends also to flundis j^ayablc at sight and Demand Drafts. • • 

. Stamp Duty ha^been remitted by notification of the Govemnaent of Indi£^ Finan^ 
Department (Central .Revenues) >«o. 6, Sbidips, 12th September, *i931 > — On Bill of 
Exchange drawn in Mysore on which the full rate of stamp-duty has been paid there, 
where th 9 same is negotiated in British India. « 

14. Bill of Lading (including a through bill of Liding) * 

Proper Stamp-Duty. — Imperial, four aij.nas ; Bombay, Bengal, eight annas ; 
Madras, six annas. N.B.—11 a bill of lading is drawn in the 

proper stamp therefor must be borne by each one of the set. The 
amendment made in respect of Bengal by tli^ Indian Stamp (Bengal 
Amendment) Act, 1935, to remain in-force for three years only. 

Exemjptions. — {a) Bill of lading when the goods therein described are received at 
a place within the limits of any port as dehued under the Indian Ports Act, 1889 (now 
XV of 1908) and are to be delivered att another place within the limits of the same 
port; (6) Bill of lading wlicii executed out of British India qiid relating to iwopcrty 
to be delivered in British India. Bills of lading of Inland steamer companies ha^c been 
exempted from the *dutv' payable under, this articlei sqc Gazette of 19^1, Part I, 

p. 908. ' • ‘ 

15 . Bond as defined by 2 (5) not beiifg a Debenture, article 21, post, and not being 

otherwise provided for by this Act, or by thp Cotrt-fecs Aot, 1870. 


where the amount or 
value does not ex- 
ceed Rs. 10 


Exceeding and not 


Rs. 

10 

exceeding 

Rs. 

50 

50 

100 

100 

200 

200 

3(J0 

300 

400 

400 

500 


500 

600 

• 

• 

600 

700 

700 

800 

860 

900 

900 

1,000 


and for every Rs. 500 
or part thereof in ex- 
cess of Rs. 1,000 . . 


Proper Stamp-Duty, 


Imperial, Bombay, Bengal, Madras, two annas. 


Imperial, Bombay, Bengal, Madias, four annas. 
Impen.iV Bombay, Bengal, Madras, eight annas. 


Imperi.il, iioiiiliay, Bengal, one rupee ; Madras, one rupee four 
•iiinas • , , • 

Imperial, one rupee eight annas ; *Bombay, two rupees four 
ann.is ; Bengal, Madras, one rupee fourteen annas. * , 

Imjieiial, t\jo rupees; Bombay, three rupees; .Bengal, three 
rupees (the amendment made by the Indiar^Stamp (Bengal 
Amend mentj Act, 1935, to rdmain in force for thfee years 
• ortly ; Madras, two rupees eight annai. * ^ % 

Imfieiia^ two rupecj; ei^it annas; Bombay, 13engal, 'three 
rupees twelve annas (the amendment made by the Indian 
Stamp j^Bcngal Amcndyient) 'Act, 1935, to remain in forqe 
for three years only) ; Madras, three rujiecs two annas. 

Imperial, three rupees ; Bombay, Bengal, Madras, f^’ur rupees 
eight annas. 

Imperial, three rupees eight aimas ; Bombay, Bengal, Madras, 
five rupees four annas. 

Imperial, four rupees ; Bombay, Bengal, Madrp.s, six rupees. 

Imperial, four rupees eight annas; Bomba5, Bengal, Madras', 
six rupees twxlve annas. ^ 

Imperial, five rupees ; Bombay, Bengal, Madnjs, seven rupees 
eight annas. 


ICmpcrial, two rupees eight ahnas ; Bombay, Bengal, Madras, 
three rupees twelve annas. 


See " Administration Bond ’ article 2, center*** Bottomly Bond/*, article 16, post, 
‘ Customs Bond”, article 26, post “ Indemnity Bond”, art^^lc 34, post, “ Respondentia 
Bond ”, article S60pos$, Security Bpnd”, article 57, post* i * , 
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Exem/j^tion. — ^Bqpd, when executed by (a) headinan nominated under rules framed 
^n accordance with the Bengal In^gation Act, 187o. section 99, for the due performance 
of their duties uiyler the Act ; (h) any person for the purpose of guaranteeing that the 
local income dei^veh from private subscriptions to a charitable dispensary or hospital or 
any other subject of public utility shall not be less* than a specified sum per mensem. 

jM 6. 'Bottifinry Bonc^ that is to say, any instrument whereby the m^ter of 
, ship borrows inoncy on the security oS the ship to enable him _ to preser 
or proseCIgtc her voyage. • 

, Proper Stamp-Dy,ty. — Imperial,. Bombay, J.l:c same duty as a Bond, article 15, 
ante, for the same amount ; Bengal, Madras : — 


a seagoing . 
preserve the ship 


where 

amount or value 

secured* docs not 

exceed 


Rs. 

10 

• • • 


. . . # 

. . 

three annas. 

where 

it exceeds Rs. 

10 and docs not exced 

Rs. 50 

six annas. 




50 ,. 

j •» tt 

ft 100 

twelve annas. 


»• 

ft ft 

180 ,. 

It It 

ft 200 

one rupee eight annas. 


t( 

f 1 ft 

2d0 ,. 

It It 

., 300 

two rupees four annas^ 


f » 

tf ft 

300 „ 

It It 

ft 400 

three rupees. 


It 

tt tt 

400 ,t 

It It 

•„ 500 

three rupees twelve annas 


It 

It It 

500* .. 

It It 

600 

four rupees eight annas. 


It • 

tt It 

600 ., 

V ** 

ft 700 

five rupees /our annas. 


tf 

It tt 

700 .. 

II It 

Pf)0 

si^ rupees. 

■ 



800 „ 

It II f 

ft 900 

six rupees twelve annas. 


• 


900 „ 

at 

It tf 

„ 1,000 

sevefi rupees eight annas. 

and foi every ,, 

509 or 

part •tlicieof in 




• 



excess 

.. 1.000 

three rupees eight annas. 


IfiT, Cancellation. — Instrument of (including any instrument by which any instrument 
previously executed is cancelled), if attested and^ot otherwise provided for. 

• Proper Stamp-Duty. — Impciial,* Bombay, five vupwis I Bengal, Madras, seven 

rupees eight annas. » 

• , 

See alsq “Release”, article 55, post, “Revocation of settlement”, article 58-©, post, 
“Surrender of Lease”, article 61, “Revocation of Trust”, article 64-B, posts 

Stamp-Duty has been remitted by notification T)f the •Government of India, Finance 
Department (Central Revenues) No. 6, Stamps, 12tliP September, 1931 On Instrument 
cancelling a will. ^ • 

* 18. Certilicafte of Sal%, (in respect of each property put up as a separ|ite lot and ^Id, 
granted to the purchaser of any property sold by public auction by a Civil or 
Rspvenue Court, or Collector or other Revenue Officer — • ^ 

(a) wherp the purchase money does not exced }Js. 10; * * 

Proper Stamp-3vvfy. — Imperial, two# annas; Bombay, four annas; Bengal, 
* fou9 aAnas* (the. amendment made by .the Indfan Stam*}) (Ben^l 

"Amendment) Ac4:, ^935, to remain in foigse for thsee years only); 
Madras, three annas. • • 


• (b) When the purchase mdney eijcceds Rs. 10 but does not exce^ Rs. 25 ; 

Proper Stamp-Duty. — Imperiiil, four annas; Bombay, eight annas; Bengal, 
• eight annas (the amendment made by the Indian Stamp (Bei^al 
Amendment) Act, 1935, to remain in force for thre^ ytars duly); 
Madras, six annas. 

(c) in any other case. 

* Propd¥ Stamp-Duty. — Imperial, Bombay, Bengal, Madras, the same dut^ as 

a Conveyance, article 23, post, for a consideration equal to the amount 
t)f the purchase-money only. 

19. Certificate or other Document evidencing the right or title of the holder 
thereof, or any other persort, eithdt to any shares, scrip er stock in or of. any 
, incqrpoiated company or other body corporate, or to become proprietor of shares, 
scrip or sto^k in or of^any such j:ompany or body. 

• Proper Stamp-Duty. — Imperial, Bombay, two annas. 

See atso*” Letter of Allotment of Shares*', article 36, post. 
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20. Charter-Party, that is to sjj)', any instrument (except an «||grcement for thfe hire 
of a tug-steamer) wliereby a vessel or .'cv.ne*spccilied jtrincipal part thereof is 
let for the specified pur^ioses of the chartcrerwhelher.it mcludef a penalty clause 

or not. " * p r f 

• • . 
Proper Stamp-Duty. — Imperial, one rupee ; Bombay, Bengal, hfadjas’, two 
• rupees. • , ' . 

21. Cheque, {^hc article has been cxpufigc^l by the Finance Ait^ 1^27 (F cj? 1927); 

22. Composition- deed, that is to say, any instrument executed by a debtor whereby 
he conveys his property ffir the benefit of his creditors or wherelfy payment of a 
composition or dividend on,tJ^eir debts ^s securell to the creditors, or whereby 
provision is made for the continuance of the debtor’s busin'ess under the supervision 
of inspectors or under letters of license for the benefit of his creditors. 

Proper Stamp-Duty. — Imperial, ten rtipces; Bombay, Bengal, Iwcntj’. rupees; 

M«.dras, fifteen rupees. •’ , 

23. Conveyance (as defined by section 2 (10)) not being a Transfer charged ^r 

exempted under Urticle 62, po«/, wheie the amount or valfie of the consideration for 
such conveyance as set forth tluTein — • , 

• Proper Stamp-Duty* * 


Does not exceed Ks. 50 Imperial,. Bombay, eight annas; Bengal, Madras, twelve 


Exceeding and not^ 
exceeding. 
Rs. Ks. 

50 100 . . 

100 200 . . 

2C0 3C0 . . 


300 400 . . 


4C0 ‘ SCO* , .* 


500 600 .. 


600 


700 .. 


annas. 


• • 

, Imperial, Bombay, one rupee; Bengal, Madras, one rupee 'eight 
annas. 

Imperial, Bombay, {wo rupees; Bengal. Madras, three rupees. 

Imperial, three tupees; Bombay, four rupees eight annas save 
as to the City of Bombay, and the Cities of Ahmedabqd, 
Pooha and Karachi where the following rates are applicable ; 
,T/ie City df Bgmhdy — eight ruj^ees eight annas; The Hilies^ 
of Ahmeilabad, Poona and Karachi — six rupees eight annas 
{vkhs. 18 of B)Om. II of l{l32 as amended by s. 2 of Bom. 

\* I of 1932); Bengal, Madras, four rupees eight annas. 

Imyctial, fpur rupees ; !][Jombav, six rupees, save as to the City ■ 
of Bombay and the Cities of Ahmedabad^ Poona and 
Xorociii, where the following rates are applicable : The City 
of Bomkay— twelve rupees; The Cities of Ahmedabad, Poona 
and Karachi — nine rupees {vide s. 18^V>f Bom til of 1932 
amended by s. 2 of Bom. YI *of 32); Bengal, Madras, 
SIX rupees. • . ^ 

Imperial, five rupees; Bombay, seven rupee.s eight annas, save 
as to the City of Bombay and th£ Cities * of Ahmedabad, 
Poona as d Karachi, where following ratLs are applicable: 
The City of Bombay, Jiftf^en rupees eight annas 'The Cities 
of Ahfmdalad, Poona and Karachi — eleven rupee,H eight 
atnas {vide s. *18 of* Bom. II of 1932 as amended by s. 2 
of Boin. VI. of 1932); Bengal, Madras, seven rupees eight 
annas. • ' •• 

Imperial, six rupees; Bombay, nine rqpces, save as to the City 
of Bombay and the Cities of AhmeMad, Poona and Karachi, 
where the following rates are applicable : The City of 
Bombay, nineteen rupees ; The Cities of Ahmedabad, Poona ■ 
and Karachi fourteen rupees {vide s. 18 of Bom. II of 1932 
as amended by s. 2. of Bom. VI of 1932) ; Bengal, Madras, 
nine rupees. , 

Imperial, seven rupees ; Bombay, ten rupees eight annas, savo> 
as to the City of Bombay and the Cities of jf^fmedabad, Poona 
and Karachi, where the following rates are applicable : The 
City of Bombay, twenty-two rupees eight aimas ; The Cities 
of Ahmedabad, ^Poona*. and Karachi— sixteen rupees eight 
onna^ (vide s. 18 of Bom. II of 1932 as amepded by s. 2 
of Bom. VI of 1932) ; Bengal, Madras, ten rqpees eight 
annas. •* * •' 


* Aitosiirtfiarge^utyhi^espectof,M»irBs,ieep.445,po»t. 


f. 
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-700 V 800 .Imperial,- eight rupees; Bofiibay, twelve rupees, &ave as to the 
City o f Bombay ayid the Cities of Ahmedabad, Poona and Karachi 
i%where the following rates are applicable'. The City of Bombay — 
twenty six rupees; Th^ Cities of Ahmedabad, Poona and 
Karachi, nineeten rupees {vide s. 18 of Bom. II of 1932 as 
amended by s. 2. of Bom. VI of 1932); Jiengal, Madras, twelve 
rupees. ^ ■» 

•800 ' 300 .. Imperial, nine rupees; Boml^y, thirteen* rupees eight annas 

{vief/i s. 18 of Bom. II of 1932 as amended by s. 2 of Bom. 
VI of 1932),» save as to the City of Bombay and the Cities 
of Ahmedabad, Poona and Karachi, where the following rates 
are applicpble : The City of Bombay — twenty nine rupees 
eight annas ; The Cities of Ahmedabad, Poona and Karachi, 
twenty -one rupeea\ighL annas; Bengal, thirteen rupees eight 
, annas; Madras, thirteen rupees eight annas. 

900 1,000 .. Imperial, rf;cn rupees ; Bombay, fifteen rupees, soue /o /he 

\ of Bombay and the Cities of Ahmedabad, Poona And Karachi, 
where the following rates are applicable: The City of Bombay, 

, thirty-three rupees; O^he Cities of Ahmedabad, Poona and 

^Karachi, twenty-four rupees {vide s. 18 of IJom. II of 1932 as 
^ ^ anuinded by s. 2 of Jiom. VI of 1932) ; Bengal, Madras, 

fifteen rupees. , • • 

and /or cvcry'Rs. « 500 Imperial, live rupees; Bombay, sevAi ru])e^'s eight annas {yide 
or parX thereof in s. 18 of Bom. IT of *932 as amend*id by s. 2. of Bom. VI 

excess of Rs. 1,000 fiif 1932), ,save as to the City of Bombay and the Cities of 

Ahmedabad, Poona and Karachi, where the follounng rates are 
applicable: The ^City of Bombay, seventeen rupees eight annas; 
The . Cities of Ahmedabad, Poona, and Karachi, twelve rupees 
eight annas ; Bengal, seven i^pccs eight annas ; Madras, seven 
- - ru])pes eight afyias, • , 

Exemption, — Assigment of co’#yright by entry made under tVe Indian Copyright Act, 
1847, (see now Act III of 1914), s. 5. Note, the cxem pttoii ^of “Assignment of Copyright’* 
is reported to be obsolete, vide p. 261 of Donogli’s Stainp Law; The Madras •Stamp 
Manual, 1933, p. 95. » ^ • • 

Stamp-Duty has been remitted by notification of fjhc Cjovcrnment of India, Finance 
Department (Central Revenues) No. 6, Stamps, 12th September, 193T»:-*-Saiiad of Jagir 
or other instalment cgijveyiiig land granted to an intlividiial by the Government other- 
••wise than for a pecuniary -consideration; in the Central Provinces, conveyance by indorse- 
ment of rights secured hy^ an instrument known as “Satta”. * 

Surcharge Duly. — Under s. 135 of tlie Madras City Municipal Act, 1919, ^ surcharge 
duty of 1^ per cent, on the amount of consideration set forth in •^le inslrufticnt has to be 
paid in additiun^lo the proper,stj,mp-duly in the case •©[ instruments of sale, gift and 
mortgage with possession nf iipiiioveablo property Ifttuated within thc/imits of, the City 
of Madras. O. O. 4081 L. and AI.*, 21.st September, 1926, «. ^. (Mad.) 347 Mis. I3th 

November, 1926. * • • 

• '• 

Co-Partnership Deed. See "Partnership”, article 46, post. 

-24. Copy of Extract certified to be a true copy or Extract by or *by order of iiny 
publif officer and not chargeable under the law for the time being in force relating 

to Court- fees. • 

• • 

{i) if the original was not chargeable with duty or if the duty with which it was 
cliargeablc does not exceed one rupee ; , 

Proper Siaitnp- Duty. — Imperial, eight annas; Bombay, Bengal, one rupee, 
(the amendtnents made by the Indian Stamp (Bengal Amendm<yit) 
I Act, 1935, to remain in force for three j^ears only) ; Madras, twelve 

aiJkias. 

(it) in any other case. • » 

Proper Stamp-Duty. — Iyiperia>, one rupee; Bombiiy, Bengal, two rupees (the 

^ ^ ^ amendments made by the Indian Stamp (Bengal Amendment) Act, 

, 1935, to remain in force for three years only); Madras, one rupee 

e/^it annad. *• ^ • 

Exemption^, — (a) Co^ of -giny paper which a public officer U expressly re^uiTcd 
‘by law to'xflake or furnish ror record in any public office for any •public purpose 4 
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(6) Copy of, or extract from» register relating to birtljs, 'baptisms; namings*, 
dedications, marriages, divorces, deaths or burials/ 

Stamp- Ditty has been remitted by notification Of the Govefdment oi India, Finance 
Department (Central Revenues) No. 6, Stamps, 12th September 1931: — ^for.copy‘of an 
instrument wliich a village Registrar has to deliver to a party under the * D^kkhan 
Agriculturists' Relief Act, 1879 (XVII of 1879) , s. 58. ^ ‘ ^ 

25. Counterpart on Duplicate of any instrument chargeable with*duty And in rcspecic 

of which the proper duty has been paid. • 

(а) if the duty with which th^ priginal instrument is chargeable doesfnot exceed 
one rupee; 

Proper Stamp-Duty. — Imperial, the same duty as is payable on the on^nal; 
Bombay, the same duty as is/>ayable on the original, if the duty wuh which 
the original instrument is chargedle does not exce^ two rupts; Bengal, two 
rupees (the amendment made by the Indian Stamp (Bengal Amendment, 
Act, 193^, to remain in force for three, years only) ; Madras, one rupee 
* eight annas. J 

(б) in any other case. 

Proper Stamp-Duty. — Imperial, one rupee; Bombay, two rupees; Bengal, two 
rupees (tlic amendment made by the Tndi.an Stamp (Bengal Amendment) 
Act, 1935 , to remain in force for three years only; Madras, one rvp<\“ eight 
anni.s. * ^ . 

A duplicate receipt would be liable to^?tamp-diity. Government of India Notifica^tion 
No. 2153 Finance and Co^amercc (S. R. ) *201h July, 1883. 

26. Cuitoms Bond. * 

(o) When the amount docs not exceed Rs. 1,000 

Proper Stamp-Duty, imperial, Bombay, the same duty as for a Borfd 
article 15. post^ for siu'h amoi^nt; Bengal, the same duty as for a 
Bottomry Bond article Id, pest^ ifbr such amount. * 

(t) in any other case. ^ * 

, Proper Stamp-t)uty. ^ImpcvizA, five rupees; Bombay, Bengal, Madras, ten 
rupees. , 

27. Debenture (whether a* mortgage debenture or not), being a marketable 

sccuritr transferable, * 

(а) by endorsement or by a separate instrument of transfe/-; , 

Proper Stamp-Duty. — Imperial, Bombay, the samediUy as for 'a Bond, article 
lb, post, for the same amount; Bengal, Madras, Ifie same duty as for a 
Vottomry^Bcjid, article 18, post, lor the same amount. * 

(б) by delivery; * 

Proper Stamp-Duty. — Imi^ial, Bomb.iy, Bengal, Madras, th^ same duty as 
• for'a Conr/eyance, article 2,3, for^a considcl.itian cgual ,to 'the face 
r'lmount of the debenture. , t- 

< r 

Explanation — The term '‘Elbbcnlurc” inchides any interest coupons attached thereto, 
but the amount of sm h coupons shall not be included in. estimating the duty. ^ 

Exemption. — A debenture is-sfied by an incorporated company or other body corpo- 
mte in terms of a rcgi.stercd mortgage -deed, <l\ily .stamped in respect of the f*ll amount 
of debentures issued the leunder, wheitby the company or body borrowing makes over, 
in wliole or in part, their properly to trustees for the benefit of the debenture-holders; 
provided that the debentures so issued arc expressed to be issued in terms of the said 
mortgage-d^ed. 

^See also “Bond" , article 15, ante, and sections 8 and .'>.5. • 

Stamp-Duty has been remitted by notification of the Government of India, Finance ' 
Department (Central Revenues) No. 6, Stamps, 12th September, 1931: — for Renewal 
of any of the Foreshore sfcurities issued by the 'frust^os of the Port of Bombay under 
the provisions of s. 30 of the Bomlwy Port T^ust Act, 1879 (Bombay Act VI of 1879). 

t^’oTE : Certificate of registered debenture stock should be stampc|l under this 
article, 99 I.C. 315 

Declaration of any Trust. See “Trust", arficlc 64, post. * 

28. Delivery-Order in respect of Goods, that is tp'say, any instrument entitling 
apy ptftson thefein named, or ijfs assigns or the holdel thereof, to thb delivery 
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of any goods l^ing in any dock or port, or in any Mrare-house in which goods aro 
stored or deposited on rent 'or ,hire, or upoif any wharf, such instrument being 
signed by pr on behalf of the owner of such gc^ds upon the sale or transfer 
oftthe property thefdin, when shell goods exceed in value twenty rupees. ^ 

« . Proper Stamp-Dutu — Imperial, Bombay, one anna. 

^ deposit of Title»Deeds. See ''Agreement relating to Deposit of Title-Deeds, Pawn . 
or Pledge**, article d, ante. » , 

Dissolution of Partnership. Sec "Partnerships*', article 46, post, 

29. tDowef Instrument of, ^e "Settlement**, articte 58, pos/. • 

Duplicate. See "Counteipait**, article 25, ante. 

31. Exchange of Property — Instnlment of. 

Proper Stamp-Duty. — Imperial, the same duty as for a Conveyance, article 23, 
ante, fpr a consideration equal to the value of the property, of the 
greatest value 08 ^aet forth in such instrument; Bombay, the same duty 
as for A Conveyance, article 23, ante, for a consideration 'equal to the 
value of the j^operty of the greatest value aa set forth in such inatru^ 
ment ; hut, in its application to the Cities of Bombay, Ahmedabad, Poona 
and Karachi in respect of *any instrument relating to immoveable 
property/ ^situate within the said cities and of the nature described in 
this article, the sfime duty as is leviable on o Conveyance, article 23, 
ante, under the Bombay JPinanse (Amendment) Act, 1932 for a 
^consideration equal to the vahte of the property of the greatest vodue aa 
set forth in such instrument the same duty as for a 

Conveyrftice, article 23, ante, for a consideration equal to the value of 
the property of the greatest value as set forth in such instrument. 

<• • • 

• Extract. Sec "Copy**, article 24, ante. ^ 

32. Further Charge — Instrument of >fchat is tp say, any instrument imposing a further 

* charge on mortgaged property — • • ^ ^ ' 

(a) when the original mortgage is one of the description referred to in clause (o) • 
of article 40, post (that is with possession) ; • * , 

Proper Stamp-Duty. — Tmjicrial, the sarge dutt;as for a Conveyance, Article 23, 
ante, for a consideration equal to ^ the amount of the further charge 
secured by such instrument; IBombay , the same duty for a Conveyance, 
artij:lc 23, ante, for a consideration equal to the amount of the further 
change ?iccured by ^uch instrument ; but in its Application to the dtiea 
of Bombay* Ahmedabad, Poona and Karachi in respect of any inatru^ 
ment relating to immoveable property situate within the said cities and 
of the nature described in the Article, the same deity aa i^ leviable on 
a Conveyance, article 23, ante unddlr jhe Bombay Finance (Amendment) 
Act, f dr consideration equid to the amount of the further charge 

secured ley such ir^trument ; Bengal, Madry.s, •the ^me dut5^ tor*a 
"Conveyance, article 23, ante for a consideration c ijual tw the amount of 
the further charge securcci by such instrument. 

(&) when such mortgage# is one of the desciiptioii referred to in clause (b) 
of article 40, post (that is, 'v^itliout possession). * 

(i)*if at the time of execution of the instrument of further- charge possession of 
the property is given or agreed to be given under such instrument. • , • 

Proper Stamp-Duty . — Imperial, the same duty as for a Conveyance, article 23, 
ante for a consideration equal to the total amount « 'f the charge (includ- 
ing the original mortgage and any further charge already made) less , 
tbe^ duty already paid on such original mortgage and further chajge ; 
Bombay, the same duty as for a Conveyance, article 23,/xnfe, for a con- 
lidcration equal to the total amount of the charge (including the original 
mortgage and any further charge already mt^e) less the duty already 
paid on such original mortgage and further charge ; but in its application 
to the Cities of Br}mbay* Ahmedabad, Poona and Karachi in r^pect 
of any instrument relating to immoveable property situate within the 
said cities and of th^ nature described in the Article, the same duty aa 
ifc leviable on a Convd^emce, article 23, ante, under Bonbay JBHnance 
[Amendment) •jfet, 1932, for a consideration equal to the total Amount 
of the change (tncluding the original mortg:ige ahd any further charge 
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already made less ^the duty already^ paid on ^oh original trwrtgage 
and further charge; Bengal, Madras, the satnc duty as for a Conveyance, 
article 23, awJe, for a consid‘eratioi\ equal to to^al amount of the 

charge, (including o^ginal mortgage and any further* charge 'g.lready 
made) less the duty alre;\dy paid on such original mortgage apdj^urther 
charge. ' • . ^ 

11*0 if possession is not so given. t * * t 

Proper l^tamp-Duty.-^-lmpcruil, Bombay, Bengal, the same fiuty as for a 
Bond, article 15, ante, for the amount of fihc further charge^ secured by 
' such instrument / Madras, the**s.xme duty as "for a Bottomry Bond, 

.irtK'le lt», a7ite for the amount of the further charge secured by such 
instillment. ► ^ ^ 

33. Gift — Instriimmit of, not being a Settfoincnt, article 58, post, or Will or Transfer 
article 62, post. 

Proper Stbmp-Duty . — Tm]H'rial, the same |luty as for a C'onveyance, article 

• 23, ante, fora consideration equal to the vali.e of the property as set 

, forth in such instrument ; Bombay, the same ^nity as for a Conveyance, 

article 23, ante, for a consideration equal to the value of tlie property 
a.s set forth in such iiii^tniment; but in its application to the Cities of 
Bombay, . Uimcdabad, Poona and KarachPht respect of any instrif 
iiioit relating to immoz'cable property situate ivithin the ;>atW cities 
and of ihr,naturr described in the article, the same duty as is leviable 
on a Conveyance, article 23, ante, under the Bombay Fint*nce 
CeltncndmcnO Act, 1932, for a consideration cgiial to the i/aluc of 
the property set forth in suclbinsfrumcnt; ’Bengal, Madras, the same 
duty for a Conveyance, article 23. ante, for a consideration* equal to 
the value of tlic property a^set forth in sucJi iastrument. 

Hiring Agreement or Agreement for Service. Sec '*Agrcv'mont”, article 5, ante. 

34. Indemnity Bond. * ^ 0 ^ r ' « 

Proper SiaPip-Duty. — Imperial, Bombay,* Bengal, ^ladras, the same duty 
as “Security Bofid”, article 57, po^t for the same amount. 

Inspectorship-Deed. See “t"omj>osition-Dced’', article 22, ante. 

Insurance. Sie ‘ i’olicy Of Insuiance”, article 47, post. 

.<5. Lease, including an iimh r-l(‘ase and any agreement to let or sub-let — (a) whereby 
under such lea'jc tlic rent is fixed and no preniniin is paid or delivered — 

' (i) Where tlu' lease juirports to be for a term of lesr than'oiie ye'ar ; 

Proper Stamp-Duty. — Imperial, Boniliay, the saft’ic duty as for Bond, 
t artjcU’* 15, , for the whole amount payable or dcliverab'ic under 

' ^ siieh hUsc ; J3cnga), Madras, the .same duty as for Bottomry Bond, article 
16, ante, for th6 uh^le amount payabl^or deliverable i/.ider such lease. 

(•.’i) Wlienthe U»ls(; ])urpo^t^ to be for a term, of not lest than one >y‘ar but not 

more than three years ; < ‘ •• 

Proper Stamp-Dilty . — Imperial^ Bombay, the same duty as for a bond, 
article 15, ante, for the amount or v.Mue of the average annual rent 
1*1 sei ved ; J3eng<»l, Madras, the sAme duty as for a Bottomry Bond, 
article 16, for the amount or value of the average genual rent 

re.servcd ; but tft its application to a lease zvherc %t purports to he for 
• • a term of nut less than one year and not more than five years. 

lit) whf re the lease purjiorts to be for a term in cxce.ss of three years ; 

Proper Stamp-Duty. — Imperial, Bombiiy, the same duty as for a Con- 
veyance, article 23, ante, fora consideration equal to«thc amount or valbe 
, of tlic avertige annual rent reserved; Bengal, Madras (1), the same (foty as’ 
for a Conveyance, article 23, ante, for a consideration equal to the amount 
of valuy of the average annual rent reserved; hut in its application 
to a lease where it purports to be Jor a term exceeding five years 
and not exceeding ten yeafs; Bengal, Madras (2), the same duty as for 
a Conveyance, article 23, ante, for a consideration equal to .twice the 
amount or value of the average annual rent reserved, iw, its application to 
(klease where it purports tobe*for a term exceeding ten years hut 
not exceeding twenty years; Bengal, l^adras (3), the same duty as for a 
• Coflveyatt:e, artiele 23, ante, for a cousidtration cquaL to ‘three times 
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the*anaoimt or value of the average annual rent reserved, in its appli- 
cation to a lease where‘*it purports to he for a term exceeding twenty years 
JhiM not exceeding thirty years; Bengal, Madras, (4), tlie same duty as for 
a conveyance article 23, ante, fon a consideration equal to four times 
the amount or value of the average annual rent reserved, in its appli^ 
cation to a lease where it purports to he for a term exceeding thirty years 
htU not exceeding one hundi'ed years . » 

'{iv) wl.^re the lease does not purport to be for any definite term ; 

, ^Proper -Imperial, Bombay^ the same duty as fora Conveyance, 

article 23, ante, for a consideralfion equal to the amount or value of 

* the average annual rent which would be paid or delivered for the first 

ten 3 ^cars if the leasti continued so long ; Bengal, Madras, the same 
duty ns for a Conveyance, ^irticlc 23, ante, for a ccyisideration equal to 
throe times the amount or value of the average annual rent which 
would be ])aid or delivered for the first ten yearii if the lease continued 
so long, • 

(?') where the lease purports to be in perpetuity ; , 

Proper Stamp-Duty. — ^Imperial, Biynbay, the same duty as for a con- 
veyance,. ^jrtirlc 23, fora consideration equal to one-fifth of the 
whole amount of rents which would be ]jaid or delivered in respect of 
the first fifty years ot the lease,; Bengal, the sa^ne duty as for a Con- 
yc 3 ance, article 23, ante, tor a eonsiiferaticu ctiual in the cahe of a lease 
granted solclv for agricultu’jhl jnirposes to i^nc-tenth and in any other 
case to qjie-sixth oj the whole amount of rents which would be paid or 
deliverctl in respect of the lirst fift y years of the lea^^^e in its application 
^to a lease ivhere it purport^ to be for a term exceeding one hundred years 
nr in perpetuity', Madras, the same duty as for a Conveyance, article 
23, ai^e, for a consideration equal to <i)ne-sixth of the whole amount of 
rents which would be -^id orclilivcred in rcsoect of the first fifty years 
of the lease in its ap 2 '>li?atiov to a lease tvl'ievc .V purports to be for a term 
exceeding one hiindred years or in perp^Huity. * 

(b) where the lease is granted for a line or premiiiih or for money advanced and 

where no rent is reserved ,* • , 

Proper Stamp-Dutv. — ^Imperial Bombay, Bengal, Madras, the same duty 
as for a Conveyance, article 23, ante,, for a consider|^tioii equal to the 
amqunt or value of such fine or pi^miuni or advance as set forth in 
• the >?as?. ^ • • . 

(c) wJicrc the leas* is granted for a fine or premium or for money advanced in 

'* addition to rent reserved. , ^ 

Profit Stamp-Duty. — Imperial, Bombay, the same du*ty as for, a Conveyance, 
article 23, jeni%, for a considcrayon ^qual to the amount or value of 
* such,fin'»or premium or advance as set foril^ in tlie lease, i *4 ad ditio;^ 

•to the duty whijh would have been payable on sucii lease, if no fine 
or premium or advaftcc hqd been paid,or delivered: Provided that, in 
any case when an agreement to lease is stamped with the ad valorem 
stamp required for a,lease, and a lease, in pursuance^f such agreement 
is subsequently executed, the duty on such lease shall not exceed eight 
annas. Bengal, Madras, the same duty as for a Conveyance, article 23* 
ante, for a considertion equal to the amount or valuc/)f s;.icli fi|^e»or 
premium or advance as set forth in the lease, in addition to the duty 
which would have been payable on such lease, if no line or premium or 
advance had been paid or delivered: Provided that, in any *caSe when 
aii agreement to lease is stamped with the ad valorem stamp required * 
for a lease, and a lease in pursuance of such agreement is subsequently 
^ecuted. the duty on such lease shall not exececd twelve annas. 

Exemptions. — (a) Lease, executed in the case of a cultivg-tor and for the purposes 
of cultivation (including a lease of trees for the production of food or drink ) without the 
payment or delivery of any fine or premiufn, when a definite teriA is expressed and such 
term»doc<» ncit exeed one year, or when the average annual rent reserved does not ex- 
ceed one hundred jrupees; ^ ^ 

Bengal\o. this exemption a lease for the purposes of cultivation shall include 
jL lease of lands f jr cultivation together with a homestead or ymk. 


29 
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(fe) Lease of fisheries grant^ under the Burma Fisheries Act, 1875 f,(now Bur, 
Act, III of 1905), or the Upper Burma Land and ReveAue Regulation, 1889. 

Bengal, Madras, Explanatidn. — ^VVhen a lessee undertakes’to-fDay any Recurring charge#- 
, such as Government revenue, the landlord's share of ccsscs or the owner's share of 
municipal rates or taxes, which is by law recoverable from the lessor, the nmount 
so agreed to bf paid by the lessee shall be deemed to be part of the rent. ' • ^ / 

36. Letter of Altolment of Shares in anj-vompany or proposed c<*npan^, or in respect 

of any loan to be raised by*any company or proposed company, #* 

Sct^also “Certificate or other pocument'', article lQ,%inte. , 

Proper Stamp-Dufy. — Imperial, Bomlxiy, two annas. 

37. Letter of Credit, that is to say, any instrument by which one person autlforises 

another to give credit to the person ip whose favour it is drawn. 

Proper Stamp-Duty. — Imperial, Bombay, two annas. 

Letter of Guarahtce. See “Agreement'', article 5, ante. 

38. Letter 6f License, that is to say, any agreement between a debtor and his 
creditors, that the latter shall for a specified time, suspend their claims and allow 
the debtor to carry on his busincssjit his own discretion. 

Proper Stamp-Duty. — Tmpcn.xl, Bombay, ten rupees; Bengal, fifteen rupees 
(the amendments made by the Indian Stamp (Bengal Apieidment) 
Acf, 19^5, to remain in force for three years only), Madras, fifteen rupees, 

39. Memorandum of Association of a Company<— ' • 

(n) if accompanied articles of association under s. 37 of the Indian Companies 
Act, 1882 (now the Indian ComfjanieJ. Act, 1913, us amended by Act XXII 
of 1936) ; 

Proper Stamp-Duty* — Imperial, fifteen rupees, Bombay, Bengal, thirfy 
• nipces (the amendments made by the Indian S'amp (Bengal Amend- 
ment) Act, 19,35, to refnaiij in' force for, three years only); Madras, i 
thirty rupees. ** 

f^;) if not so accompanied. , 

• Proper Stamp-Duty- — Imperial, forty rupees; Bombay, eighty rupees; 

« Bengal, 0) iff zehere t,he nominal share capital does not 
c.reeed one lakh of ruper.t, {ii) one hundred and thirty rupees where 
tjje nominal share Capital exceeds one lakh of rupees (the amendments 
matic^by the IndiaiuStamp (Bengal Amcndim;nt) Act, 1935, to remain 
, in force for three years only) ; Madros, eighty iup(!>''s. . ' « 

Exemptinit — Memorandum of any association not formed Jor profit and registered 
under section 20 of iJie Indian C(mij>anie» Act, 1882 (now, the Imlian Coini^viies Act, 
1913, ns amfndj d by,Ac}- XXII of 1936). 

40. Mortgage-Deed, not being an “Agreement relatin/]; to Deposit of Title-deeds, 

^ Pawn or Pledge ", article 6, an A’, “Bottomry Bo^d", article 16, an fe, '"Mortgage 
* of a Crop’’, Article fl, f oj/, “Respondentia Bo/.d”, article 5fe, pnst ^-r “Security 

Bond”, article 57, po^t. * * 

(fl) when possession of the property or any part of the property comprised in such 
deed is giYcii by the mortgagor or agreed ,to be given ; 

Proper Stamp-Duty. — Imperial, tlie same duty as fer a Conveyance, article 
23, ante, for a consideration equal to the amount secured by**such deed ; 
•Bombay, the .same duty as fijr a Conveyance, article 23, ante, for a 
( onsideration equal to the amount secured by such deed; hut in its 
application to the Cities of Bombay, Ahmcdahad, Poona and Karachi 
in respect of any instrument relating to immoveable pe'operty situate 
withi7i the said cities and of the naiurc described *in the Article, the 
tsamc duty as is leviable 07i a Conveyance, article 23, ante^ und^r the' 
Bombay Finance (Amendment) Act, 1932, for a consideration equal to 
the amoupt .secured by such deed ; Bengal, Madras, the same duty as 
for a Conveyance, article 23, ante, ^or a consideration equal to the- 
amount %ecuri d by such deed. * c 
(h) when possession is not given or agreed to be given as aforesaid. « 

Explanation — A mortgagor who gives to tlja mortgagee a pow3r-of- attorney to 
collect * rents or a •lease of the property mortgaged or part there oi is deemed to give- 
possesion within the ipeaning of this article. 
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Proper Stiamp-Duty, — ^Imperial* Bombay^ Bengal, the same duty as for a 
Bond, article 15, ante, f6r the amount secured by such deed ; Madras, the 
^ samei duty* as for a Bottomry Bond, article 16, ante, for the amount 
seared by such deed. % 

{€)• when a collateral or auxiliary or additional or substituted security, or by way 
’ o^ •further assurance for the above-mentioned purpose whgre the principal 
or pi;imary security is duly stamped : — 

■for e^pry sum secured not exceeding Rs. 1,0Q0 ; 

Proper Stamp ~Duij. — Imperial, eight annas; Bombay, one rupee, Bengal, 
Madras, twelve annas. • • • 

and for every Rs. 1,000 or part thereof secured in excess of Rs. 1,000 ; 

Proper Stamp-Duty. — Imperial, ^ight annas ; Bombay, one rupee; Bengal, 
one rupee (the amendment made'by the Indian Staihp (Bengal Amend- 
ment) Act , 1935, to remain in force for three ^ears only) ; Madras, 
twelve annas. ^ 

Exemption — (1) Injtrument executed by persons taking advances under the Land 
Improvement Loans Act, 1883, or the Agriculturists' Loans Act, 1884, or by theilf securi- 
ties as security for the repayment of such advances ; ( 2 ) T.ettcr of hypothecation 
accompanying a bill of cx^;liangc. 

Notie.ir~^ second mortgage in which the first mortgage merg'^s slijcjiild be stamped 
for the whole amount. 25B 370. * • i# , 

Stamp-Duty has been remitted, by notification of the C.ovcrnnu’.nt of India, Finance 
Department (Central Revenues) No. 6, Stamx)s,*12th Sopteiubojf 1931, in the Punjab and 
the North West Frontier Plovincc ; ih th'* United Provinces of Agra and Oudh : — ^Mort- 
gage-dcedi executed afresh in lieu of a previous mortgage-deed for the purpose of giving 
effect to the provisions of s. 9 (2)., of the Puifjab Alienation of Land Act, 1900 (XIII of 
19J0) and of s. 9 (2), or s. 17 of the Bundelkhand Aliena j;ion of Land Act, .1903 (United 
Provinces Act II of 1903^ — so much of tb^ duty jemitted as is not in excess of the duty 
ulreatly paid in respect of the previous moiigage-deed. ' ^ 

•• * 

Stamp-Duty has been reduced, by notification of the Government of India, Finance 
Department (.Central Revenues) No. 6, Stamps, 12th September, 1931 : — A mertgage- 
deed being a collateral or auxiliary or additional securilj^ or being by way of» further 
assurance : — in the United Provinces .and the Provirfccs of As -am and Burma, where the 
principal or primary security is duly stamped, in any <5ase in which the su/n secured is in 
excess of Rs. 20,000 — du^y reduced to the amount duty which woflld be chargeable 
ynder article JO ( c ) the First SchecVnle to the Indian Stamp Aot* 1899, if the sym 
secured were Rs.* 20,00(1. Duty reduced to Rs. 20 in the Presidency of Bomtey, to Rs. 15 
in the Presidency of Madrjis or in the Province of the Punjab and Rs. 10 in the Presidency 
of Bengal* the Central Provinces, and Province of Bihar and Orissa provide^ that the 
duty paid on th't principal or primary security exceods the ambuift spijdified for that 
presidency or preVince. , ^ ^ • 

41. Mort'gage of a* C:#op, incli^ding any instrument eyidencin^^ an agrtjbment td 
s^ure CTie rd^ayment of a loiyi made upon any mortgage of a crop, whether the 
crop is or is not in existence at tfte time of the mortgage — 

(o) when the loan is repayable not more than three months from the date of the 
instruments — , • 

for every sum secured not exceeding Rs. 200; ^ 

Proper Stamp-Duty. — Imperial, one anna; Bombay, two annas; Bengal, one 
and a half anna; Madras, two annas. * * * 

and for every Rs. 200 or part thereof secured in excess of Rs. 200; 

Proper Stamp-Duty. — Imperial, one anna; Bombay, two annas; Bengal, one 

and a half anna; Madras two annas. 

'• • « 

\b) when the loan is repayable more than three months, but not mOrei than eighteen 

• months fjom the date of the instrument — 

for every sum secured not exceeding Rs. 100; 

Proper Stamp-Duty. — ynperiail, two annas; Bombay^ Bengal, four annas 
(the amendments made by the Indiah Stamp (Bengal Amendment) Act, 
* 1935, to remain in force for three years only) ; Madras, three annas* 
for every^s. 100 or part theftof secured in excess of Rs. 100; , 

Proper Stamp-Duty^ — Imperial, two annas; Bombay Bengal, four flnnas- 
• ithe amcndiHents made by the Indian Sta^p (Beng^ri Amendment > 
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Act, 1935, to rcrfiain in forces for three years *only); ivfadias, three 
annas. 

42. Notarial Act, that is to say^ any instrument, endorsement, *note, atVpstation, 

certilicatc or entry not being a Protest, article 60, post, made or sigpe*d by a 
Xotary«Public in the execution of the duties of his office, or by any otheepe^n 
lawfully acVng as a Notar>' Public. f , • 

C • • t 

Proper* Stamp-Duly. — I*''P®rial, one rupee; Bombay, Beiy^al, t'^o rupees; 
Madras, one rupee eight annas. 

*Scc also "Protest of Bill of Note”, article 50, posi^ • * 

43. Note or Memorandum sent by a broker or agent to his principal intiynating 

the purchase or sale on account of such prirtcipal « 

(d) of any gotfds exceeding in value twenty rupees; 

Proper S^amp-Duty. — Imperial, two annas; Bombay, Bengal, four annas 
(tlie amendments made by the IndiauStamp (Bengal Amendment) Act, 

* 1935, to remain in force for three years only)J; Madras, three annas. 

(f)) of any stock or marketable security exceeding in value twenty rupees. 

Proper Stiimp~niity. — Iini^erial, subject to a maximum of ten rupees, one 
anna for ev(My Ks. 10.000 or part tlicreot oF‘the \alue of the stock or 
Stfcuiity; Bombay, Bengal, (i) two annas for every lis. 5, (700** or part 
t hereof of the vaVic ot the stock or security, not being a Government 
security ; (ii) in respett of a Government sccnAty — subject 'to a 
maximinit of twenty rupees, two annas for everv Rs. lO.OOfl or part 
theicof of the value ot the ifccufity (the '.iiuendments made by the 
Imlian Stamp (Bengal Amendment) Act, 1935, to remain in ■ force for 
three ye«irs only); Madras, ‘ subject to -a maximum ^.f fifteen rupees, 
two annas for evyry Ks. 10,000 or part thereof of the value of the stf)ck 
or security. ^ , 

44. Note of Protest by tlie Master of a Stiip. 

Proper Stanip-Duty^lmpentd, eight annas; Bombay, Bengal, Madras, one 
rupee. * • 

^ec also ‘‘Protest by the Master of a Ship’,', article 51, post. 

Order for the Payment o{ Money. Sec "Bill of ICxchange”, article 13, ante, 

45. Partition*.-«-lnstniment of (as defined by s. *2 (15) ). 

Pro peV ,Stiini p -Duly -^ImpcniiX, Bombay, Bengal) .Madras, tjic same duty 
* , gs for a Bond, article 15, ante, for tbc ramouiit of fhe value of the 

separated share or shares of the property. «• , 

N.B. The largest j sliarc remaining after the property is partitionccl (or if 
tlicrc^re two* or more stiares of equal value and not smaller <han any of the 
other shares, then one M syieli equal shares) ^hall be deemed^to be that from 
,which thf oth^r shares are separated: Provided that (a) 'when any 

instrum*ent of paAition containing an agreement to divide property in severalty 
is executed and L paijition is effected in ‘pursuance of such agreement, the duty 
chargeable upon the instrument effecting such partition shall bo reduced by 
the amojjut of the duty paid in respect ,of thd first instrument, but shall not 
be less than — lmx>e rial, ‘eight annas; 13ombay, Bengal, one rupee (the amend- 
ment made by the Indian Stamp (Bengal Amendment) Act, 1935^ to remain 
yi force for three years only) ; Madras, twelve annas: {b) when land is held 
on l^evenue Settlement, for a jieriod not exceeding thirty ye.irs and paying 
the full assessment, the value for the purpose of the duty shall be calculated 
at — Impenal, Bombay, Bengal, Madras, not more then five times the animal 
revenue: (c) where a final order for effecting a partition 'passed by aiiy 
Revenue-authority or any Civil Court, or an award by an arbitrator directing, 
a paftition, is stamped with the stamp rcquiitid for an instri^mcnt of paftition, 
and c'ln instrument of partition in pursuance of such order or award is subse- 
quently executed the duty on such instrumeht shall not exceed — Imperial, eight 
annas; Bombay, Bengal, one rupee (the amendment made by the Indian 
Stamp (Bengal Amendment) Act, 1935, to remain in force for three years 
only), Mcidras, twelve annas. 

46. 'Partnerthii^ 

«A — Instrument of 

. (&)' where ftie capital «f the partnership does not exceed Rs. 500 ; 
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^ Pf operas t amp -Duty. — Imperial, two rupees eight annas ; Bombay, Bengal, 
Madras, five rupees. , * 

{b) in any oilier case. . ^ * « 

, , * Prdper S tamp-Duty, — Imperial, ten nipees; Bombay, Bengal, Madras, twenty 

, , • rupees. 

B — Disjolbtion of — • 

P^ropev Stamp-duty. — Imperial, five rupees; Bombay, Bengal, Madras, ten 
rupees. c * 

Pawn or Pledge. Sco "Agreement relating to Deposit of Title-deeds, Pawnor 
• Pledge”, articloG, ante. * . • • 

47, J’olicy of Insurance — 

A-«-Sea-Insurance (see s. 7) — 

(1) for or vipon a voyage — 

(t) where the prembim or consideration docs exceed the rat§ of two annas or one- 
eighth per centum of the .amount insured by the policy ; 

Proper Stc^np-Duty. — Imperial, Bombay, if drawn singly, one anna; if 
drawn in duplicate for each part, half an anna. ' 

(ti) in any other case, in respect of every fuM sum of one thousand five hundred 
rupees and also •<iny fractional j)art of one thousand five hundred rupees 
insured by the policy ; , 

Proper .S'/a m/)- D m fy .-^Imperial, BomlKiy, if. drawn singly, one anna ; if 
* * drawn in tliiphciite for each yart, half an anna. 

(2) fdr time — ^ * * 

(itt) in respect of every full sum of* one thousand rupees and also any fractional 
part of one thousand rupees insurcj^ by the policy — 

where tftc insurance sljall be made for any time, not exceeding six months; 

Proper yptamp-Duty. — Imperial, Bomba^^, if drawn singly, two annas; if 
drawn in duplicate for egchtparf, half an itnna. * 
when the insurance shail be made for any time exceeding six months and 
not exceeding twelve months. * , • 

^Proper Stamp-Duty. — Imperial, Bombay, ^if drawn singly, four annas ; if 
drawn in duplicate, dor each park, two y.nnas. • 

B — ^Fire Insurance and other clasfses of Insuraifcc, not elsewhere ^included in this 
article, covering goods, merchandise, personal effects, croi)s afld* other property 
agauist^loss o^«Jamage — . , * 

(1) in respect of an ori^nal policy — 

(1) %vhen the sum iiisurcd does not exceed Rs. 5,000 ; • 

Proper Stamp-Duty. — Imperial, Bomtayi^ eight annas! 

(u) in any^ther case. # ^ ^ • 

^Proper •SiiPmp-lDuty^ — Imperial, Bombay, on<8 rupee. • • 

(2) i in respect of each receipt V)r any payment of a premium or any renewal of an 

original policy. 

Proper Stamp-'.Duty. — Imperial, Bombay, one-half of the duty payable in 
respect of the originaA policy in additx>n to the amdtmt, if any, charge- 
^ able under article 53, poAt. • 

C — Accident and Sickness Insurance — 

(a) against railway accident, valid for a single journey only ; 

Proper Stamp-Duty. — Imperial, Bombay, one anna. , 

F^x'cmptioii. — ^Wlien insured, to a passenger travelling by the inteiinediate, ^ 
or. the third class in any railway. 


any other case — for the maximum amount which may become payable in 
the case i§f any single accident or sickness where such amount does not exceed 
Rs. 1,000 and also where, such amount exceeds Rs. 1^000 for every Rs. 1,000 
or part thereof. , 

Proper 5 '/a 7 «/>-D«/y.— Imperial, Bombay, two annas. Provided that incase 
• • of a policy of insurance against death bv accident when the annual 

^emium payable dags exceed Rs. 2-8-0 per Rs. 1,000, the duty qn 
such instrument shall be one anna for every Rs. I,b00 or f^t ‘^ereof 
• of the ma^imfim amount which may become payable imder it. . 
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CC — Insurance by way of indemnity against liability to pa^ damages on account 
of accidents to workmen employed by or under the insurer or against liability 
to pay compensatiqn under the Workmen's Compejisatioi} Act, 1923, for every 
Rs. 100 or part thereof payable as premium. * • * , ^ 

Proper Siam p-I^uty. — Imperial, Bombay, one anna. . • 

D — Liffe insurance or other Insurance not specifically provided for, 6 : 5 cept'sucR a 
Re>Insifrance as is described in Dirision £ of this Article-!- • • 

• •• 

<i) for every sum insured »ot exceeding Rs. 250 ; • 

j^roper Stamp-Duty. — Imperial, Bombay^ if drawn singly, .two annas i if 
' drawn in duplic^itc*, for each J^art, one anna* 

{it) for every snin insured exceeding Rs. 250 but not exceeding Rs. 500 ; r 

Proper Stamp-Duty. — Imperial, Bombay, if drawn singly, fourcjinas; if 
dr^iwn ill duplicate, for cv.ch part, two annas. , 

(in) for every sum insured exceeding Rs. 600 but not exceeding Rs. 1,000 and also 
for Rs. i,000 or part thereof in excess of Rs^ 1,000. 

• Proper Stamp-Duty — Imperial, Bombay, if cj'awn singly, six annas ; if 
• drawn in duplitate, for each part, three annas. 

Exemption- — Policies of life inajrance granted by tlie Director General of Post 
Offices in accoi dance with lules for Postal Life Insurance .'Lsued under the authority of 
the Governor Genertal in Council. r v 

E — Re-Ins'urancc by ,an lu'.ura^ice Company which hfis granted a policy of the 
nature specified in DivisKin A or Division B of this AVticle with another 
company by wa!/ of indemnity dr guamntee against the payment on Bio original 
insurance of a certain part ol the sum instared thcr(?by. 

Proper Stamp-Duty. — Imperial, Bombay, one-quarter of the duty payable 
in respect of the original insurance bilt not less than*' one anna or n^ore 
than one riip«^e. ‘ , 

General L.reni/’fiofi.— ^Letter of Covesr orVngageraeqt to issue a policy of insurance « 
Provided that, unless siieh letter or engagement bears the stamp prescribed by this Act 
for such policy, nothing'shaU bq claimable thereunder, nor shall it be available for any 
purpo; 5 es, except to comliel the delivery of the policy Iherein mentioned. , 

48. Rower~of— Attorney (rs defined by s. 2 (2,1), not being a Proxy, article 52, poSt)* 
(o) wh<ii executed lor the lyjle purpose of procuring the registration of one or 
more <^qt^umeiils m relation to a single tiansaction or for admitting execution 
of one on more such doef^ments ; ‘ » 

Proper Stamp-Duty. — Imperial, eight annas«; liombay, Bengal, one rupee 
(the amendment made by the Indian Stamp •^Bengal Amendment) Act, 
^ 193^. to remain m force for three years onJy) ; Madras, twelve annas. 

^) wheh, required in suits ^.ir proceedings under the Presidercy Small Cause 
Courts Act, 1882 : ^ , 

• Pe'bpcr S toinp-Duty- — Imperial, eight annas; ‘Boifibay^ Bengal, one rupee; 

• ^ladra^ twelve annas. , • * 

ff) when anlhorizing oife person or more to act in a single transaction other than 
the case mentioned in clause (a) ; • 

• • • 

Proper Stamp-Duty. — Imperil, one rupee ; Bopibay, Bengal, two rupees, 
(the amendment made by the Indian Stump (Bengal Amendment) Act) 

, ,1935, to remain in force for three years only) ; Madras, one rupee eight 

annas. 

</) hen authorizing not more than five persons to act jointly and severally in 
more than one transaction or generally; • , 

Proper Stamp-Duty. — Imperial, five rupees ; Bombay, Bengal, terw rupees 

• (the amendment made by the Indian Stamp (Bengal jAmendmenQ Act, 

1935, to remain in force for three years only) ; Madras, seven rupees 
eight Annas. • 

{£) when authorizing more than five but not .more than ten persons to act jointly 
and severally in more tharf one transaction or generally ; < t i 

Proper Stamp-Duty. — Imperial, ten rupees; Bombay, Besgal,twfcnty rupees, 
(the amendment made by the Indian Stamp (Bengal Amendment) Act, ftss, 

I to remain in force for three years only) ; Madras, fifteen rupees. * * 
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{f) when given fior consideration and authorizing the attorney to sell any immove- 
able property ; * ’ * 

, Prop^ Sfam^Duty, — ^I'nperial, Bombay. Bei%al. Madras, the same duty as 
^ * lor a Conveyance, article 23, ante, for the amount of the consideration. 

(p)t in any other case. 

, • , 

^Proper Stqjn^~Duty. — Imperial, one rupee for each jperson authorized 
» Bombay, ISengal, two rupee* for each person authorized (the amendment 
*^ade by the Indian Stamp (Bengal An^endment) Act, 1936, to remain in 
force for three p years only); Madras, one rupee eight annas for each 
• * person a'flthorized. • • • * 

The term "registration'* includes every operation incidental to registration 
under the Indian Kegistration Act, 1877 (now XVI of 1908). 

Explanation. — For the purposes of this Article more persons llKin one when belong- 
ing to the same firm shall ^be deemed to be one person. 

Note. The stamp-duty is determined not by the number of ‘^persons executing the 
power-of- attorney, but bjr the number of agents appointed, 1926, Oudh, 132. 

Stajnp-Duty has been remitted. — ^fhe (iovernment of India have remitted the 
.^tamp duty chargeable on a written authority executed under Rule 1, Order XXVIII of 
tile Civil Procedure Code an o/licer actually serving the Government in a military 
capacity authorizing any person to sue or defend in his stead in a Civil Court. B. P. 
(Mad.) 21/76-R, Mis., 17tli January, 1*915. Stamp, Duty was also femifted by notification 
of the Government of India, Finance Department (Central* Revenues) No. 6, Stamps, 
12tli September, 1931 in respect of letter of ajhority or po\ver-of-attomey executed for 
the sole purpose of authorising one oj more of the joint liolders of a Government security 
to give on behalf of the other or others ol'them, or any one or more of them, a discharge 
for interest payable on such security or on jyiy renewed security issued in lieu thereof: 
P'#wer-of-attorriey furnished to relative, servant, or dependent under the Dekkhan Agri- 
culturists' Relief Act, 1879 (XVII of 1879) s. 68. • 

49. Promissory Note (as ci'efincd by s.»2(*i2) ). 

(а) when payable on demand' — 

(i) w\icn the amount or value does not exceed J<s. ; 

Proper Stamp-Duty. — Imperial, Bomb^iy, orfljanna, 

(ti) when the amount or value exceeds Ks. 250 but does not exceed Ks. 1,000 : 

Proper Stamp-Duty. — Imperial, Bombrsy, two annas, * 

(Hi) in a*ny otlfer jasy. 

Proper Stamp-Duty. — Imperial, Bombay, four annas, 

(б) when jpayablc otherwise tlian on demand, • 

^ro^cr Stamp-Duty. — Stamp duty cliargeuj^lc on promissory notes fiayable 
otherwise than oft demand and ha\lng usance not exceeding one year has 
» bQcn rftdu<?ed as in the case of “Bill of T^xclvmge", ^frlicle ante, 
two annas for every •th 9 usand rupees or part Jbhereof, by a notification 
dated 22nd November, 1940^ by tlie Govefnment of India. 

• Stamp-Duty reduced. — By*notifitw,Uon of the Cajvgrnmcnt of India, Finance Depart- 
ment (Central Revenues.) No. 6, Stamps,^ 12th September, 1931 on the following 
Promissory fiote payable on demand to a ciirhtiii person, and not to order or bearer, when 
* such note is executed by an agriculturist, and is attested at the time of (ixcc^ition •by a 
Village Registrar, under s. 57 of the Dekkhan Agriculturists' Relief Act, 1879 (XVII of 
1879) — Duty reduced to one anna : Promissory note paj^ablc othervi^isc than on demand 
and not payablc,at more than one year after date or sight, to a certain person, and not to 
order or bearer, whan such note is executed by an agriculturist, and is attested at the ' 
•time Af execution by a Village Registrar, under s. 57 of the Dekkhan ^ Agricultu Asts' 
Relict* Act^ 1879 (.KVIl of 1879) — Duty reduced to the amount chargeable under article 
13 (6) of Schedule I of the Indian Stamp Act, 1899, on a bill of^ exchange for the same 
amount. 

50. Protest of Bill or Note, thttt is to say, arvy declaration "in writing made .hy a 

•Notary Public, or other person lawfully acting as such, attesting the dishonour of a 

bill^5f excl^ge or pvjmissory upte. 

Proper Stamp-Duty. — Imperial, one rupee; Bombay, Bengal, Madr^, two 

. • rupees. - • 
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51. Protest by the Master of a Ship, that is to say, any declaration of the parti- 

culars of her voyage drawn up* by him Avith a view to the adjustment 61 losses or 
the calculation of averages, and every declaration in writing made by him against 
the charterers or the consignees for not loading or unlbsr^Vng thS^ship, wljen such 
declaration IS attested or cert ifiotl by a Kotary Public or other person lawfully 
acting as such. . • 

• • , . 
Propem Stamp-Duty. — Imperial, one rupee; Boinp^^y, Bengal, Afadras, t<\ro* 
rupee;*. • 

Sec also “Note of lYoteSt by the Master of a Ship*’, article 44, Ptute. 

52. Pi^oxy empowering any pcrsoii to vote at atiy one election of the rrfembers, of a 
district or local board or of a body of municipal commissioners, or at any one 
meeting of (a) members of an incoq>orated cpmpany or other body corporate whose 
stock cr funds is or arc tlivided into shares and transferable, (/i) a local althority, 
or (c) propnefors, members or contriDutors to the funds t)f any institution. 

Proper Stump-duty. — Imperial, Bombay, two ann»s. 

-V proxy is a power-of-<ittorney, of a special character and for a particular 
^ purpose liereiii staled, and would be chargeable under«articlc 48 with a higher 
duty if It did not conform to this description (j:)onogh’s Indian Stamp 
Act; p. fiflO). • 

Stamp-Piity red need . — By notilication of tlie r.ovcminMt of India, Finance Depart- 
ment (C'eiiiVal No. 0, Stainj^s^ 12tJi Sejjtember. 1931 : — Proxy ctn|^owering 

a i>ersou to \otc at a meeting of cr» dttors — duty reduced to the rate ctiargcable on a 
proxy empowering a pel. son to vote at aiij«oiie meeting of members an incorpo«atccl 
Company. ‘ • 

53. Receipt (as iletined by s 2 (23) ) for an< money or other properly the amount or 
yaliie of wliich exceeds twt iiLy rupees. , 

Proper Stamp-Duty.— ImperiM, Bombay, one anna. 

Exemptions. — Kiueipt — ; 

(a) endor^eil on or iTontained in any instrument dply stamped, or any instrument 
exempted undcr,the proviso to s. 3 (inslrunients executed on bcluilf of the 
• Cloyt rnnieiit) or any rhe<|ue or bill of exchange payable on dcm;vnd acknow- 
rledgingthe nseijit of ♦iJie coiisideration-moncy tlicrein expressed, or llic receipt 
of any priiici pal-inondy. inte?<‘st or annuity, or otlu r periodical payment thereby 
secureij • 

(/)) for any payment of money •-v itliout considt'ration ; * ^ ^ 

Qc) for agy.payment of rent by a cultivator on account oMadd assessed to Govern- 
ment revenue or (in the I*residcncies of Fort btt George find Bom Ixiy) of 
lyam lands ; ^ • 

for pay or allowances by non-commissioned or pidty officers, sol'licrs, sailors or 
airmen of His Majesty's* military, naval or ajr aforccs when ^serving in such 
capacity, or by.mounted police-constables ; , * 

(c) given .^jy holders p£ family-certificates in cases where the persons' froim whose 
pay or allowances lh(# sum roinpristd in the receipt has been assigned is a 
. iion-conimissioned or petty t^lficer, soldier, sailc^r or airmen of any of the said 

forces aifi serving in siuli i.ipaeity ; • “ 

(/) for ]jension.>. or allowani.( s by jXTSons receiving suck pensions allowances 
in respect of their service a-i such non-commissioncd or petty ofliccrs, soldiers, 
sailoLs or airmen and iifit serving the (iovernment in any other capacity ; 

(g) g^ven by a headman or lamb.ird.ir for land-revenue or taxes collected by him ; 
(/i) given for money or .seimritif', for money dci^ositcd in the hands pf any banker to 
. be accounted tor : t ' 

Provided that the same is not expressed to be received of, or by the hands if, any 
other than the person to whom the same is to be accounted for ; * 

Provided also that tills exemption shall not extentl to a receipt or acknowledgment 
for any sum paid or dcfiosited for or uiKin a letter o4 allotment of a share, or in respect 
ot a*call u|)on any scrip or sluire of, oV in, any incorporated company or o^her^ body cor- 
porate or such proposed or intended company or body or in respect of a debcqture being 
a-malicclablesecuijty. • ' P 

See als^o "Policy of Insurance", article 47-B (2), caret e. ^ 
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Stamp-Duty remitted . — By notificatioxi of the Government of India, Finance 
Departmelit (Centntl Revenues) Np. 6, Stamps, 12tl;i September, 1931 on the following: — 
Receipt given by, or on behalf of, ^ depositor in a Post Office Savings Bank for a sum 
of moupy withd^&wn fropt a*ny such J3ank. Receipt endorsed by the payee on a Postal- 
Money Order or given by the Payee to the Post-Office fora sum paid to him in adjust- , 
ment ®f a short or wrong payment of such an Order. Receipt endorsed by the holder of 
Post Office* Cash Certificate at the time of its discharge. Receipt or bill of lading, 
issued by a IJailw^y Cohipany or Administration or an Inland Steamer Company for* 
the far6 for»^he conveyance of passengers or goods, or both, or animals, or for any 
Ijharges incidental to the conveyance thereof or given ?o such Company or Administration 
or Inland Steamer Con|j)any *for the refund of an overcharge made in respeej. of such 
fare or charges.. Receipt given by a Railway Company or Administration or an Inland 
Steamer Company for money received by it from another Railwiiy Company or Adminis- 
tratioifor Inland Steamer Company’ or from a Tramway Company or other Carrying 
Company on -account of its share of fai^s or freight for the cpnveyance in tlirough 
traffic of passengers or goods, or both, or of animals. Receipt or bill of lading issued 
by the Commercial Carrying Company, Rtd., lor the fare for the oonveyance of passengers 
or goods or both or rec»^ipt given* by the said Company for the refund of, an overcharge 
made in respect of such'*fare. Receipt given lor interest paid in British India on securi- 
ties of the Mysore Darbar. Receipt given for payment of interest on Govefiiment of 
India Promissory Notes. Receipt given by person, for advances exceeding Rs. 20 
received by him from theiGovernment under the Agriculturists' Loans Act. 1884 (XII 
of 188H).. 

* • 

54. Recor/veyiince of Mortgaged Property — 

(a*) if the consideration for which tho jiroperty was ^nortgaged does not exceed 
Rs. 1 , 000 ; • » , 

* Proper Slainp-^'>uty. — Imperial, the same duty as for a Conveyance, article 
*23, ante, lor the amount df such consideration as set forth in the Recon- 
veyance ; Boilibay, the same duty as jor a Bond, article 15, ante» for the 
amount of such consideration as^set forth in the Reconveyance: Bengal, 
Madras, the* same duty as for a Conveyance, article 23, ante, for the 
amount ol such consideration asset iortJi in t6e Reconveyance. 

(b) in any other case. 

Proper Stanip-Duty.—^lmpeTiixl, Bombay, ten rupees; Bengal, Madras, 
fifteen rupees. 

55. Release, that is Jlo say, any instrument (not being such a rclerct»as is provided for 

by s. 23-A ) whfweby a person .renounces a cAim upon another person or against 

any specified propiirty — . ^ • 

('j) ff the amount or value of the claim does not exceed Rs. 1,000; 

Proper Stamp-Duty. — Imperial, Bom t)ay, Bengal, the same liuty as for a 
' Bond, article 15, ante, for such ayiouiit or value ai set forth in the 
Release ^ Mtvdras, the .same duty As for a Bottomry .^nd, article 16, ante, 
rfor such amount ol: value as set forth in the » Rv?lcc'ise.* » * * 

(&) in any other case. * , ^ ' 

Pro/Jrr Imperial, five rupees; Bombay, Bengal, ten mjiees, 

( the amendment made by the Indian, Stamp ( Beiig'%1 Amendment) Act, 
1935, to remain in for(;c for three years only); Madras, seven rupees 
eight annas. 

Stamp-tDuiy has been remitted. By notification of the GoverAmdht of* India, 
Finance Department (Central Rc\emies) No. 6, Stamps, 12lli September, 1931, on instru- 
ment of release referred loin s. 48 of the Indian Merchant Shipping Act, 1923 (XXI of 1923). 

• 

56. Respondentia Bond, or that is to s£iy, any instilment securing a loan on thb . 

,* cargo laden or to be laden on board a ship and making rcpaymei^jt contibgdht.on 

the arrivaBof tlic cargo at the port of destination. 

Proper Stamp-Duty. — Imperial, Bombay, the* same duty as for a Bond, 
article 15 ante, or tluv amount of the loan secured ; Bengal, Madras, 
the same duty as for a Bottomry 'Bond, article 16, ante, for the amount 
of the loan secured. 

Revocatio^n of any Trust or'^Sattlemant. See “Settlement^ , article 68, post I 
“Ti;ust“, article 64, »ppst, ' 



458 


BANKING LAW AND PRACTICE IN INDIA 


57. Security-Bond or Mortgage;Deed, executed by way of security for tbe due exe- 
cution of an office, or to account for money or other property received by virtue 
thereof or executed by ar surety to secure the due perforipance 9 f a contract, — 

(ii) where the amount secured does not exceed Ks. 1,000; * » r 

Proper Stamp-Duty. — Imperial, Bombay, Bengal, the same, duty ds for a 
* Bond, article 16, for the amount secure^; , Madras, th4, same dui^ 
as /br a Bottomry Bona, artislc 16, an/e, for the amuunt secured. • 
{b} in any other case. « • 

. Proper Stamp-Vuty.— rupees;' Bomljay, Bengal* ten nipees 
( the amendment made by the Indian Stamp (Bengal Amendment) Act, 
1935, to remain in force for tlirce years only); — Madnis, seven rspees 
eight annas. * 

Exemption. — Bon'd or other instrument when executed — 

(a) by headmen , noinmated under rules framed in acdordance with the Bengal 
Irrigation Act, 1876, s. 99 for the due perf(f.-mance of their duties under that 
Act; . 

(5) by any person for the purposes of guaranteeing that the local income derived 
from private subscriptions to & charitable dispensary or hospital or any other 
object of public utility shall not be less than a spcotlicd sum per mensem; 

(f) under 3A ot the rules made by the Governor of Bombay ir. C^ouncil 
under s ^ of the B^ombay Irrigation Act l'879; 

(d) executed by persons taking advi^nces under the Land Improvtment Loans Act, 
1883, or the Agriculturists’ Lorfiis Acts, 1884 or by their sureties as* security 
for the repayment of such advances; , • • 

(c) executed by officers of Government or their sureties to secure the due execu- 
tion of an office or the due accountif.g for moncr or other property received by 
virtue thereof. * * 

58* Settlement — 

A-Instrument of (including a deed of d(/.ver); 

Proper Slanip-Duiyt—lmpcnal, the same duty as for a Bond, article 15, 
ante, ffira sum* equal to the amount or value of the property settled as 
set forth 111 such vistrument: Provided that wliere an agreement is stamped 
with the stamp ‘iTequirdd for an instrument of settlement, and an instru- 
ment of settlement* in pursuance of such agreement is subsequently 
cxcfcutcd, iJic duty c^i such instrument shall npt exceed eight annas; 
Bomfjay, the same »luty as for a ^nd, article 16, \Pnte, fpr r. sum equal i 
♦to. the amount or value of the property ifat^ied as set forth in such 
instrument: Provided that where an agreement is stamped with the 
. stamp required for an instrument of settlement, and an instrument of 
'settl^eAt in pursuance of such agreement is subsequent!/' executed, the 
Quty on such inst„rumcnt shall not cxreed eight annds; But in its 
application to the Cities of Bombay, Ahmedai^ad^ Poona and Karachi 
virespect of any instrument relating to immovable prophty Su^nate 
hitinn the laid pities and of fhe ‘future described in the article 

(0 7v'/rrrc the settlement is made fjr a charitable purpose — The 
• :ame dutyas for a Bond* article 15, ante, for a sum equal to 
to the amount or value of the property settled as Sft forth in 
.^Hch inslrumcnt; 

Hi) in any oilier case — the same duty as is leviable on a Convey- 
ance, article 23, ante, under the Bombay Finance (Amend- 
ment) Act, 1932 for a consideration equal to the amount or 
value of the property settled as set forth in, men instrument'; 
Provided that where an agreement to sellle is slampedtwith 
the stamp duty required for an instrument of^ settlement^ and 
an in.vtrument of settlement in pursuance of such agreement 
is Subsequently executed, the duty on such instrument shall 
i\ot exceed one rupee. • , 

3enga!, the same duty as for a Bottomry Bond, article 16, ante, fpr a fum 
equal to the amount or value of the property settled as set forth in such 
instrument : Provided that, where 'an agreement to Settle is stamped 
with the stamp required for an instrument pf settlement, and an instru- 
mfnt of settlement, in pursuance of s^ch igrcemcnt is 'subsequently 
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ex^cut^a the duty on such instrument shall not exceed one rupee ; 
Madras, the same* duty as for a Bottomry Bond, article 16, ante, for a 
^m equal .to the amount ‘ or value of th^ property settled as set forth 
• in’ sucA ’settlement: Provided that where an agreement to settle is 
stamped with the stamp required for an instrument of settlement, and* 
an instrument of settlement in pursuance of such agreement is subse- 
quently, executed, the duty on such instrument shgj.1 not exceed twelve 
aiMlnas. • 

• Exemptions, {a) Deed of dower executed on 'ihe occasion of a marriage between 
Muhammadans; (b) Plludajsa. that is to say. anY settlement of immoveable property 
oxetuted by a BuddlAst in Burma for a religiohs purpose in which no value has been 
spepified and on which a duty of Rs. 10 has been paid. 

B-RcTfocation of — 

Pipper Stamp-Duty. — Imperial, the same duty as for a» Bond, article 16, ante, 
for a sum equal to the amount or value of the property concerned as set 
forth in the Instrument of Revocation but noi? exceeding ten rupees ; 
Bombc'iy. the sa Ae duty as for a Bond, article 16, ante, a sum equal 
to tlic'* amount or value of the property concerned as set fojth in the 
Instrument of Revocation but not exceeding ten rupees ; But in its 
application to the Cities of Bhmbay^ Ahmedabad, Poona and Karachi 
in respe\H of any instrument relating to immoveable property situate 
mithin the said ci/ie.s and of the nature desc\ibed»in the Article — the 
same duty as is leviable on a Con-ieyanr^, article 23, ante, under the 
Bombay Pinance iAmetidm^nt') Act, 1932 for a consideration equal to 
the amount or value of th^ property concerned as set forth in the 
InstrumVnt of Revocation hut not exceeding ten rupees: Bengal, Mad- 
ras, the same duty as fora Bottomry Bond, article 16, ante, for a sum 
, equal to the amount or vAlue of the property concerned as set forth in 
the Instrumimt of Revocation but nqt exceeding fifteen rupees. 

, See also “Trust”, article 64, posy. , > ^ . 

59. Share Warrants to bcai;er issuecl under the Indian Companies Act, 1913 (now, 

as amended by Act XXII of 1936). « 

.Proper Stamp-Duty. — Imperial, Bombay, J^engal, Madras, one and a half 
times the duty* payn,blc on a Convoyanctfj, article 23, ante, for r% considera- 
tion equal to the nominal amount of thd shares specified in the warrants. 
Exemptions. — Share Warrant when issued 'by a company in , pursuance of the 
Indian Compaiiios Ac >, 1882 (now, tlie Indian Oompanies Act, ,1913 as amended by 
Act XXII* of. 1936;\*s. ,30 to have *eJ£ect only upon payment us composition foT that 
duty, to the Collector of V5tami>-Revenuo, of — (u ) one and a half centum of the 
whole ,sub.scribcd capi’tal of the company, or (fc) if any Company has paid the- said 
duty or composition in full subsequently issues an addition to ijts ‘jubscr^bei^ capital — one 
and a half p\r centum of the additional caiutal si* ipued. • • 

Sc'tip. See “ CerlificLftc.J“, article 19, antc\ 

60. Shilling; Order ^or or refuting to tho conveyanct df goociS on board of any 

Vessels. * • * ' 

Proper Stamp-Duty. — Imperial, Bombay, one anna. 

61- Surrender of Lease — * ^ ^ ’ 

(^a~) when the <hity with Avliich the lease is chargeable docs not exceed five rupees ; 

• Proper Stamp-Duty. — fnijierial, Bombay, Bengal, Madras, the duty with 
which such lease is chaigcable. • ’ • 

(b) in any other case. 

Proper Stamp-Duty. — Imperial, Bombay, five rupees; Bengal, Madras, seven 
, ' rupees eight annas. 

%Exemption. — Surrender of lease, when 'such lease is exempted from^ duty. ■ * 

6;?.* Transfer) (whether with or without consideration) — 

(o) of shares in an incorporated company or other body corporate; 

Proper Stamp-Duty. — Impo.rial, one-half of the duty payable on a Com- 
veyance, article ^3, ante, for a consideration equal to the value of the 
share. Bombay, twelve annas for every Rs. 100 or part thereof of the 
•value of the share. • JBengal, Madras, one-half of the duty payable on a 
Conveyance, article 23, ante, for a consideration ‘equal to tbf value 
of the sh^re.' • 



460 


BANKING LAW,AND PRACTICE IN INDIA 


{b) of debenture, being marketable securities, whether the debenture is liable to- 
duty or not, except debentures provided for by s. 8 ; * 

Proper Stamp-Duly. — Imperial, one-haH of the duty payable on a Convey- 
ance, article 23, ante, for a considelration cquaf to Ac "face ambjunt of 
the debenture; Bomba/, twelve annas for every Rs. 100 or part J:hereof 
^of the face amount of the debenture; Bengal, Madras, ociejlialf of t^ 
*duty payable on a Conveyance, article 23, ante, for a consideration 
equal to the face amount of tilt* debenture. ; * 

(f) of any interest secured •by a bond, mortgage-deed or policy *of insurance-^ 
(i) if the duty on such §oiid, mortgage-deed dr polijjy does not* exceed five 
rupees; 

Proper Stamp-Duty- — Tmpcrial, BornjDay. Bengal, Madras, the duty Vith 
which such bond, mortgage-deed or policy of insurance is chargeable. 

(iO in atfy other ease; 

Proper Stcunp-Dniy. — Imperial, five rupees; Bombay, Bengal, ten rupees 
(the amendment made by the Indian Stamp (IVngal Amendment) Act, 
1935, to remain in force for three years only)*; Matlras, seven rupees 
' eight annas. 

((/) of .anv ]iropcrtv under the Adifiinistrator-General's Aet, 1874 (now Act 111 of 
1913), s.'31 ; , 

Proper Stan^p-iyuty. — Imperial, Bombay, ten rupees; Bengal, Madras, fifteen 
rupees; but in« its application to tlie Adniinistralor-Geijerabs Act, ^13 

(t’) of any trust property withoiit coubiderqtiorp from one? trustee to another trustee 
or from a trustee to a beneficiary. 

proper Stamp-Duty. — Imperial, Bombay, five rupees or sucl/ smaller amount 
as may by cliarge.ijjle under clause (a) id {c) o^ this Article, Bengal, 
sm ell riipiccs. eight ann.us y.>r such i^maller amount as may be chargci^ble 
under clauses ^<i) to (c) of tiiis^Articlc. 

Exemptions. — Trauslers by endorsement — 

(aX bill of exchtinge# cheque or promissory note; , 

(6)* of a bill of lading, delivery-order, warrant for goods, or other mercantile docu- 
*ments of title to good^; " «- * 

(c) of a policy of insurance; « 

(</) of secujrit^.es of the Government of India. 

See also s. 8. , • *.* # , 

« * . * • • * ‘ 

Stamp-Duty Jtas been remitted — By notification of the Cover.nment of India, Finance 
Department (Central Revenues) No 8. Stamps, 2nd May, 1936: — the Stamp-dut^ charge- 
able on trarvifcrs to (^ov^nment of shares ol the Re.servc Bank of India under clause (ti) 
of s. 4 of the Reserve Bank of lndi«t Act, 1934 (II of 1934) has been reniAted prospect- 
ively and retrospectively by the G^'vemor General la c'ouiicil. By iiotifif ation of 
Ci»vernmei»t of I^^(V*a, hvi'inee Department (Central cRevenucsJ, ^<o. S%?.mps, 12th 
September, 1931^ on the folUming; — transfer by eiK^oniement of a mortgage of ratdsand 
taxes authorized Vjv any Acf tor y he time in *10106 Sn British India. J^ecd evidencing 
transfer of any debenture floated by the Central Land Mprtgage Bank Matlras. Instru- 
ment ot transfer of 4*o\ernment Slpck registered in*llic book debt account. Instrument 
of transfer shares regi'.ieied in a branch ^-egister in the Vnitod Kingdpin under 
tWVi provisons of s. 41 of ti e Indian Companies Act, 1913 (VII of 1913), (now as 
amended by ^e.i XX 11 fif 1936), which has paid the stamp-duty leviable thereon in 
accorclance w’ith the law' for the time being in force in the United Kingdom. 

63. Transfer of Lease by way ol a.ssignmcnt and not by any under-lcaj'G. 

Proper Stamp-duty. — Imperial, the same duty as a Conv6yancc, article 23, 
tjinte, for a consideration equal to the amount of the consideration for the 
transfer; Bombay, the same duty as for a Conveyance, alticlc 23, anterior 
a consideration eciiial to the amount of jbhe consideration for the transfer; 
But in its application to the Cities of Bombay, A hmedabad. Poona and 
Karachi in respect of (iny instrument relating to iminoveahle property 
situate within the said cities and of the nature described in'Hhis ArtVclc 
— the same duty as is leviable on a Conveyance, article 23, ante, under 
the Bombay Finance iAmendmen\) Act 1932 for a consideration equal 
to the amount of the consideration fon the Jransfer; Bengal, Madras, 
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” thc'*same duty as for a, Conueyancc, ‘article 2Z,ante, for a consideration 

^qual to tliQ amouni? of the consideration for the transfer. 

^\empiion ^ — ^Transjfer of any lease exempt frrvm duty. 

-64, Trust— 

A — I^Sclaration of. or concerning, any property when mudc by any writing. 

•» no^ bein^ a wmi; ® , 

’ Pf%pev Stamp-Duty. — Imperial, Bombay,' the same duty as for a Bond, 

■» article 15, a-Ate, for a ^um equal to Jlie amount or value of the.property 
concerned as set forth in the instrument but not exceeding fifteen rupees; 
’Bengal, Madras, the same duty as for a Bottomry Bond, article 16, ante, 
for a sum equal to the amount or value of the property concerned, as set 
, ft)rth in the instrument, but %iot exceeding twenty-two rupees eight annas. 

B — Revocation of-^of, or concerning, any property when made by any instrument 
other than a will. ^ 

Proper Stan)j)-Duty . — Imperi.d, Bombay, the same duty as for a Bond, article 
15, ante, for a sum equal to the amount or value of the jiroperty concern- 
ed as set forth in the instrument but not exceeding ten rupees; Bengal, 
Madras, the same duty as for a Bottomry Bond, article 16, ante, for a 
^ ^ sum equaf to the amount or value of the property concerned as set 

forth in the instrun.’ent, but not exceeding fifteen ruiTfees. 

^ See also *‘S(ittlemcnt,’* article 58, ante. » 

Valuation. 5’^;^ *'Appraiscmcnl*’article *8, 

65. Warrant for good*, that is to say, any instrument evidencing the title of any 
person therein named, or his assign.®, or llic holder thereof, to the property in 
, any goods i*ying in or iipgh any dock, warehouse or wharf, such instrument being 
signed or certified^by or on behalf of tlie person in*\vhoso custody such goods may be. 

* Proper Stamp-Dipty. — impervd, •foui^annas; Bombay', eight annas, Bengal, 

eight annas (the amendment made by the* Indian Stamp (Bengal 
Amendment) Act, 1935, to remaiif in fosce for three years only ) 

, Madras, six annas. • 
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IMPORTANT QUESTIONS ON BANKING LAW AND PRACTICE 


I. 


Relation of Banker and Customer 

t- 1 


1. What is the ordinary relation between a banker and his customer^ Aoustomer 
draws a cheque on a branch wherelie has sufficient funds avaUable for thh payment of 
It, but hi? account at another branqh pf the same bank is* overdrawn. Hasthe banker 
any right to combine the accounts and dishonour the cheque on the ground that the 
tolancc of the combined accounts is not sufficient to meet it ? Is a customer who- 
keeps an account at one branch entitled to draw on another branch ? r 

State the spA:ial features of the relation between a banker and his customer. 
Is the former bound to honour the latter’s acceptances ? * 

^3. What is meant by banker’s general lien ? State the circumstances under which 
a anker can exercise this right. Is the banker entitled to#a general lien in the 
following 'cases : 

^a) X deposits a box containing olnamcnts for safe custody, but later on becomes 
indebted to the banker. 


(b) A banke«- dislounts a d(x:un:^cntary bill for his customer B. On' the dis- 
honour of the bill,«B oficfrs payment of the amount of the bill together with 
charges, but the banlier claims Mien on the documents attSched tothe^ill 
for the other debts due from B. ' 

(^r) \\here X uho is indebted to the bant has a current account jointly ydth Y. 
{d) A. B. it Co., a firm, of stock biokcrs, are .indebted to the bank, and 
B a partner of the lirm| carries a large credit baiance in his current account'. 

4. Can a banker exercise his lion o|^ (1) tlie sealed boxes kept with him by A for 

safe custody, (2) dividciyl uVranls handdd (Ker to the banker for collection on 5v*s * 
Dcnalf, if A s account with the banker is overdrawn ? ' 

5. Jn what circumstances does a banker incur liability, and to whom, in replying 

confidential oivnion as to the standing and means of a customer ? Is 
a Danker legally obliged to maintain stcrecy with Icgard to the state of his customer's 
account ? « 

retired pentiuner has arranged with his hank. Tlic Pensioners. 
Banv Ltd., to credit Ins account every month wth the collccf,^d pcqsio.t from the . 
(jovernment Department. Whilst Prcin Chand is on a world four, his pension is reduced 
by ten percent as an emergency cut by Government. On his* return home, his Bank 
i ass Book show^ a cr^ditfbalaiice of Rs. 12,500 which he draws and remits to New York 
to rejuy a deW contracted during his tour. Six months later his KVnk draws his 
attention- to a clerical error in thf P;yis Book in which,, he was credited with the full 
amount of Ahe ori.^nn.1 pepbion, whereas the Bank received ten p'ir qent less. The Bank 
mrefore calls upon him to r^pay the excess of Ks. 4^00 drawn by hifn. feiscuss the 
Bank s position m law vis-a^vi^ Preni Chand. * 

1 . \Vhat steps should the banker take to close .the account of an undesirable 
customer ? • . , • 

8. What do you understand by the term* “customer” .? ' 

•9, Discus^ thc general relationship between a banker and his customer. Discuss 
5 rOur remarks with reference to a current account, a Fixed Deposit Account and a loan 
account ? 

10. '*‘Thc ‘pass-book’ by itself cannot be relied on as a settled account". Discuss 
the statement with reference to the general liability of a banker in » respect of entriefs 
made by him ii; his customer’s pass-book ? * 

A sealed packet IS presented to your Bank for safe-custody.'* State how you 
would deal with the transaction. What are your responsibilities, as a banker, with 
regard to articles or securities in safe-custody : 

• (a) When the rules of your bank provide fbr a fee ? 

(b) When you do not dharge a fee but carry out the business f?eo 6f chkrge 
in consideration of your customeu keeping ar current r Account with a 
4 minimum balance of Rs. 10,000 ? 

, • When Jou do^the business without consideVatiop. either expref^s or implied?- 
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y^. What precaution should , a banker, take • when he is requested to give his 
O]. inion as to the credit and standing Of a cji^omer ? 

u In wh§7 bases « would a banker be released from his obligation to secrecy 

. • regarding his customer's account ? • 

13* pcfive the position of a banker with reference to a customer who is minor: 
v'ith special reference to, overdrafts. If an advance to a minor is guaranteed, how far . 
is the guarantpr liable to the banker ? * , 

14. Wha? action should a banker take as regards the balance of the account of a 

deceived customer who has left no will 2 » 

15. Is the banker entitled, and, if so, after what period of time to transfer to his 
Profit and Loss Account unclaimed .credit balances lying indormant accounts of his 
customers ? 

. » 

II. Fixed Deposit Accounts. 

* , 

1 . Write Out a fo^m of dCfiosit receipt and indicate the reasons , for its main 

provisions. Can a person in an emergency recover the amount of the deposit before 
due date ? • 

2. Explain the risks run by a banker who buys Irom strangers, (i) cheques and 
(ii) fixed deposit receipts. ’ • 

3. ^ Discuss the legal position of»a banker regp,rding fixed de^ositi#. 

^4. A bank Receives from its customer X,si credit containing **iuter alia* a deposit 
receipt for Rs. 1,000 duly receipted by the depositor. As .V has obtained this receipt by 
false pretences from the depositor, and the receipt is marked “ not transferable " would 
the bank be liable to the depositor ? 

5. Is a baPjker justified iu retuming'*thc cheque of a customer who has money on 
fixed deposit on the ground that the current account against which the cheque was drawn 
was overdrawn ? • ■* 'I 

’ *0. Is a banker justified ill opening a*dc|>osit account i*n t^c name of a firm — thus. 

Brown Brothers” or “Thomas Brown Co.”? Shoi^ld not the account be opened in 
the individual names ? Would it alter your answer if th* finli had a current account 
also with the bank ? * 

7. If a deposit stands in the dame of Jolfn Brown and Maria, his wife, is the 
endorsement of the receipt by the former alone suffictent discharge for the bank ? 

8. Docs a deposit! receipt standing in the rjiaidcn name of, a lady till after her 
.marriago, require, wiitfn dealt with, the endorsement of her huSDand as well as of 

herself, and what would* bA the correct form of tlie endorsement? * • 

, *• 

9. What course should a banker take in the following iasc^s : — • ^ 

{a) Wh^p a depositor, whose deposit falls dho on a Sunday, demands jfayment 
^ on the preceding day. ^ * 

(b) ■'yiien^ paymcdit is denanded by the true owifer of A, deposit receipt 

* reported to have bceA .*=^olen. • • 

(c) When payment is demanded 6y a person who has advanced money on a 

, deposit receipt afttfr it was stolen', supposing the advanc^^was given in good 

faith. 

* * 

10. A* Deposit Receipt fixed for 12 months is made out in the names of A, B ^nd 
C repayable to any one of them or survivor. After six months, A preseiHs fhe Deposit 
Receipt to the Issuing Bank and asks for a loan there against. What documents 
should the Bank take from A to safeguard its interests? 

III. Current Accounts. 

Explain the risks that a banker runs in opening a current aftcount without 
an introduction^ or reference? 

2. What precautions should* a banker take in opening accounts in the names of 
minors, married women and clubs,? • ^ ^ 

WhiJt steps should be taken before opening an overdraft account in the 
name of a registered Joiqjt Stock (Company ? 

4. What precautions should a banker take in opening an account for Trust 
and in allo-wiacr fhe same to be oncrated unon ? 
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Would ,'iny of the following be 'treated as Trust accounts and 'why; — 

(1) A. B re x'y * 

» (2) A. B account x*y « 

(3) A. B per x y 

6, What prec^xution should a banker take in dealing with the following classes 
of customers; — * ‘ * 

(1) A limited liability (Company. 

. (2) A trading tirm. 

(3) iMniors ? ' ' 

6. WJiat precautions should a banker take before opening a current accoiivit in 

the following cases; — f 

(1) A limited liability company, 

(2) A trading firm. , 

7. Under what circumstances should a bankeiTclosc the accfriint of his customer 

and to whom should he pav the balance ? m 

r 

8. A lirm, A. B. iS: Co. has an overdrawn account with the TIindustan Bank Ltd.; 

A dies, and B admits C Si D as p.irtn(‘fe in the same lirin. What precautions, if any, 
has the bank to take iii continuing the overdraft ? What dil^'erencc would it make if A 
h.id retired mstcatl ? U , . f 

9. A banking .iccount k opci^ed for a limited company, whoso Articles state tliat 
there shall not be less than three dircctdiS, but only two are appointed. '^Thc Articles 
empower any two to sign, ‘and this is duly .adhered to. 

(«) Is a banker umler any obligation to' see that another director is appointed? 

(6) Docs he run any risk in carrying on the account with less tlvi-u the minimum 
number of directors ,»e(iiiircd by the Articles of Association? * 

10. An account being opened in the, name John Smith" (Manager at Barchestcr of 
the Union Friendly Society), S, King Stieet,* IJiijialiester, would this give the Society c.uy 
rigid over the account? Sinith, when opening the accoiinl , stated that it had no connection 
with the Society, the word. ".Mjana'gcr’’ being intended only as a description oi Smith. 

11. Can a customer of a bank authorise a minor to sign cheques on liis? behalf, and 

is a banker justified in acceptyfig tlw, signature «f an infant with tlie consent of the 
customer ? , 

12. A womifii opens an account in her Ovvii name "J. G. Orten" and gives 

the, bank authority iq liononr cheques signed by, her husban(l^^,in her ^painc, J. G. 
Often only. , t ' 

Is the bank safe in acting on this mandate? If the man is art iindisehargevl bankrupt, 
should the ''%'mk accc^)t |lis wife’s authority for him to sign in this manner? ' 

13. A opens an account . in his own name, and gives inslruAtions that all 
cheques shall be signed by himself iv.d countersigned' bj- B, his secretary.^ Has A 
power to ‘give fu/Uier fastructions without the signature o{ for the Jpank to piiy 
cheques signed by A only, ^.ifter several cheques have been paid with twb signaturti^ ? 

14. A is overdrawn ^1,000. TTis bank calls upon him to take immediate steps to 
repay his indebtedness. He acknowledges receipt of the* demand and encloses a cheque 
for ;^7o0 which he asks the bailk to collect and credit to his account in order that 
ill due course one of his own drawings for ar* equal amount shall be honoured. The 
bank collects and credits the enclosed cheque but warns A that his drawing will not be 
met until the entire overdraft is extinguished. In spite of this warning >4 proceeds to 
draw a crossed cheque for ;^7.'50, which is returned unpaid and marked “K/D", Has the 
bank laid itself open to any danger through its course of action ? 

15. A overdraws his current account, and is asked to provide securuy. He lodges 
a* certificate for an amount of a Government Stock sufficient to cover the debt., The 
br'ink’s usual memorandum of dciiosit i.s signed but the stock is no^ transferred into 
nominees’ names. A dies, his account being still overdrawn. The bank then receives 
notice tliat the security was held by the deceased in trust. Can the bank refuse to 
release it without repayment of the debt ? 

The debtor also had a deposit account which is now claimed as money hef;l by him 
•in trust. Can the bank retain this money in part payment of the overdraft as. there Vas 
•no incbcation that it was not the debtor's personal property ? 

16. A custqpier 'I overdraws his account from tinw' to time without permission. 
The banker, ^n each case, whites to the customer and the account is put in orper. After 
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seeing the pustomer'^ name in Stubbs, the banker decides not to overpay the account 
again and cheques arc returned. No notice is given to the customer, who sues the 
banker for damage^ for the wrongful dishonour of his cheques, alleging an arrange- 
ment tb overpay. Canlde succeed? Would it have made any dill erence if the banker 
had fei’yen the customer notice but had returned outstanding cheques? 

'V 17. 'fhc* banking account of a private limited company is operated upfon by any two 
directors in terms qf a resolution set forth •«! the customary manda*te provided at the 
opening "of th^account. There arc three directors — A/a.nd B who ^re husband and wife, 
and C, their son. who is not pf age. A falls ill and a resolution is j)a'Sscd conferring 
authority u^on any director to operate upon t^e* account and deal with all matters 
relating to the company banking account. As C is an infant, what is the position of the 
bank if they honour cheques on the company's accfmnt signed by him alone? Can C 
make Arrangements regarding borrowing on the company’s account? Will it make any 
difference if the bank is unaware that C is a*minor ? > 

IV^ Drawing Payment of Cheques and* Bills. 

’1 I 

1. Can a customei* of a bank draw cheques on ordinary slips of paper? Jjtate the 
reasons why the use of cheque forms is desirable. 

2. A customer accents a bill of exchange payable at his bank to the order of the 

drawej. Upon presentation at maturity, it is presented and paid. The customer subse- 
quently learns that the drawer’s aignaturc is forgery. Disiuss 4;he position of the 
bank. Wharf; difference would it make if the forgery is in ^le acceptor’s signature and 
noPthat^of the drawer? ^ 

3. A banker cashesi 4 wo cheqves for a stranger. Five days after payment it is 
discovexed that the drawer's si^iaturc dn one and the payee’s endorsement on the other 
arc forgeries, y/^hat is the position of the.,banker who cashed the two cheques? 

• 4. Under what circumstances is a banker justifie^l in refusing payment of cheques 
drawn u]ion him? W^iat risks docs he hi Cci^c of unjustifiable dishonour ? 

5. (a) In tlie body oCa cheque tkc iVords Rupees ^evcqty-nine annas three pics 

six arc written whilst the figilros read 71-3-6. How should the paying banker deal 
with such a cheque on presentation. * ♦ • 

(b) A^hat courses arc open to a banker on wliom cheque drawn and expressed 
in foreign currency is presented for payment in India. • 

6. Wlmt risks does a banker run in honouring conditional ordc^ ^f his customer ? 
What precautions do yiDii suggest for the safeguarding of the interest of the banker who 

• is asked. to llonpur siiili (ghectues? • • » 

7. ^ , draws a ch'^uc in favour of B for Rs. 1,000. The bank* fails before the 
cheque is presented. Discuss the legal position of A, D and the bank. ^ 

8. Diffe:ipntiate between the liabilities of a parsing l^ankcr'aml a cqllecting rbanker. 

A cheque drawn on the N.^jti'jnal 13ank of India, itd., payable to the Union Bank of 
India, Utd., account pr order is cashed aiAl placed to the crc',iit of C'.Zl. Disci'fls 

the lip.bility of both the banks. • • ' • 

9. What action should a bankcA: take on presentation of a cheque cut in two pieces 

pasted together? • ^ , 

* 10. ExpLain the statutory protaction given to the banker in th'jfe country. Does it 
extend to grafts drawn kyy a branch of a hank on its head office? In what respect, does 
it differ from the protection given to bankers in England ? 

11. A person draws a cheque and sends it by post in payment of a debt. *What 
protection, if any, is afforded to him and his creditor by 

„ * (a) cressing the cheque generally ? 

, (6) crossing the cheque “not negotiable’* ? 

*12. A customer of a bank draws a cheque for Rs. 300 inadvertently lea vi ng blanks 
before the amount both in words and in figures. The amount is fraudulently raised by 
the payee to Rs. 3,300, and the cheque is presented and cashed. Discuss the position of 
the bank. » * ^ ^ 

^ 13.* Define the term ^“indorsement**. What is the liability of the indorser of a 
bill and to whois^P An old man wijh feeble sight is induced to sign his name on {he 
back of a bill under the pretext that it is a petition to the Crown. • Does he iqpur the 
•liability of aq indorser ? Give reason for your reply. 

30 * ‘ 
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14. On what points should a b^ker satisfy himself before parsing a ckeque pie« 
seated at his counter ? If a cheque is crossed specially to more than one banker, what* 
action should bti taken on prerentation by the banker on whoi^ it is <?rawn ? 

r 15. Examine the following endorsements from the point of view of the paying - 
banker : — ^ • 

(1) A cheque payable to H. Billimoria and endorsed Shirin Billimoria',. widdw of 

the lafe H. Billimoria. 

(2) An endorsocnent in pencil. 

(3) An endorsement by a rdbber stamp. 

16. 'Give the correct forms of cndorscmcnt:?for cheques made payable to the order 
of the following payees : — 

(1) Dr. Annie Besant- 

(2) Miss Hira Cooper. «. 

(3) The Hon. Secretary and Treasurer, Punjab Club. 

(4) The Indian Toys Company Ltd. 

(5) Western Stores per A. B. Desai. , 

17. Give proper endorsements for cheques made payabPo to the order of the 
following'payees: — 

(1) Miss Shirin Mehta (now married). 

(2) Sarah’s j'oungman — Sam Scotlcaf. 

(3) Indra M, A. I- 

(4) The Atlas Mills Co. Ltd.r'in Voluntary liquidation. 

Add reasons why you ^hink the form endorsement you give is the proper one in 
each case. . . 


18. What is your opinion alxjiit the following endorsements on order cheques: — 

(а) Payable to Sir David Mason and etfdorsed “Sir'David Mason’*^ 

(б) Payable to Mrs. Edward Howard and endorsed as “Kathelcne Howard”. 

(c) Payable to Indian Cotton Coy and endorsed “John Smith, Manager, Indi,an 

Cotton Comjyiny* . * *' 

(d) Payable to Ram Ganpat and endorsed '‘Per pro Ram Ganpat. Morli Hari'*. 

(e) Payable to John* Brojvn account janne Grace and endorsed “John Brown”. 
(/) Payable to L. Lajpat Rai and endorsed as I.ajpat Rai. 

19. i^ass your opinion on the foll<y*ving endorscfhicnts on cheques: — 


.Payee. * 

(1) Bearer o^ order. «. 

(2) William Jorv3s S: Co. 

0 0 

(3) Official Receiver ol Rangilal 

,^-chta «S:^Co.* 

(4) The Crescent '^rading Co./ 

• Ltd. 


(5) Jayantilal Kisscnchaqd only. 

(6) Cash or order (cheque drawn 

' by Parjimanand Bhatm). 

20. Give examples of endorsements i 

( t ) an unmarried woman, 

* Iti) a widow, 

(iii) an illiterate person, 

(iv) a Arm, 

( u ) a registered company, 

(vij a knight, 
cash.. 


How ENDORSED. 

No endorsement. »* 

William Jones & Co., J^‘ Smith '"vail in one 
handwriting). ' 

Per Pro S. N. Gupt^i, Official Rtccjver of 
Rangilal Mehta d: Co. R. Bose. 

For The Crescent Trading ijo.. Ltd., in 
liquidation 

M. Awf } . 

R^manUl Parikh. 

Shadashiv Bhatia. 

thQ following cases:—. 


21. A banker honours a cheque and a bill domiciled with him, but afterwards finds 
that the drawer’s signatures on both of them arc forged. Examine his position in both 
cases. 

22. Give proper endorsements foi* cheques made payable to the following payces^^ 

(a) The Archdiocese of Bombay. 

• (IJ X. Y. &Q>., Ltd. 

Lieut. Col. Roberts, I.M.S. 
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(d') King Bros. 

(e) Kash^n^th & Ja»yawant ^mchandra. 

(/) C. Kartaklfwho is since deceased). , 

,Give proper forms of endorsements for cheques made payable to the order of 
t|je following.* — ' 

(1) ’jIm. RaV Lai balal. • 

(1) Th4tExecutor9 of Sir David Mason. 

(3) The Trustees of th^late John Brown. 

, (4) The Tata Iron and Steel Co.,*Ltd. - - 

(6) The Hon. Secretary & Treasurer, The Sydenham College Gymkhana. 

* (6) The Sydenham College of Commerce and Economics. 

24. Under what circumstances can a tanker stop payment of fi cheque? 

26. A cheque for Rs. 600 drawn in favour of X is stolen. X notifies the loss to the 
bank and subscqiHiiitly tHe cheque is presented for encashment. * State the precautions 
which a paying baiiAer should takfe to safeguard his own interests. > 

26. On August 25, *a cheque post-dated September 1 for Rs. 600 is presented and 
paid reducing the customer's balance to Rs. 200 Two days later a cheque dated August 
23, for Rs. 600 is presented but is returned marked N/S. Discuss the legal position of 
the banker in this case. 

« , 4 9 

27. A banker has honoured the/ following three cheques: — 

, (1) An* ord-cr cheque with a forged endorsement of the payee. 

(2) A crossed cheque on which the drawer's signature i'i a forged one. 

(3) Post-dated cheque. » , 

What risks does the banker run in each of these cases? 

28. A bankbr cashes for his customer a crossed cheque drawn upon a local bank. 

W'hat risks does he ruq,^ • 

, j29. Distinguish between .the legal position If a banker in regard to cheques drawn 

upon him and his customers’ accqptences domiciled with him. * 

30. A cheque payable to Ramchandra 8k Co. and*crq?sed »**not negotiable" is pre 

sented by Destur & Co. through the Indian B<]ink T.,td. Is the paying banker jusVified in 
returning the same with the remark "t,lie cheque aj^iearsto have been negotiated"? Give 
reasons for your answer. ^ * 

31. A man draws a cheque for Rs. 50 add inadvertently lea ves* blanks before the 

amount both in words^ aft d in figures. The chequ^ is fraudulentl;y*raised by thepayee. 
With ho\/ mifch^can tlie ban^ debit th*e customer? , ^ 

32. A.JB. dies. His jldost son brings to A. B.*s banker cheques unendorsed payable 

to the oifier ol A. B- and requires him to collect them. State fdUy^ the varV)us points 
in banking practice which his request will raise. • * 

33. What do you underriar^ by the term ‘*m||.rkc4i cheque"? Discuss the* position 

of the banker and the eusfpmer: — • * • * * 

V*) Wnen tflc marking of the pheque is at the instance oj the customer. 

(6) When the marking of the cheque is at the instaAce of the holder or the payee. 

^ 34. A draft for Rs. 1,000 ij issued to a customer X by the Lahpre Branch of Ae 
Deposit Bank drawn upon their Hoad Office in Bombay? The draft is handed over to Z 
in settlcmen]^ of a purchase, but before presentation of the draft, X discovered thaif 
material facts have been withheld by Z which may constitute a fraud. X jjsks.the Qank 
to stop payment of the draft. 

What is the right course of action for the bank to adopt? ^ 

3^. (a) Distinguish an “Endorsement in full", "Conditional endorsement" and 

, "Hestnetive cnd6rsejnent". . ^ 

• (6^ Define and illustrate the various forms of crossing a cheque. * 

36. A receivdli notice from B that C had assigned to B a sum of money which A 

owed to C and C also instructed A to pay B. A, who held a general order from C to 
pay monies due to him into his account at Bank X, erroneously paid this particular sum 
to Bank X for C's account. Imme*diately after fhey received the money. Bank X 
allowed C •to Aicrease an existing overdraft limit. B successfully recovered from A, 
who thereupon ask^ Bank X to refund ^what had been mistakenly sent to them. Whah 
is the position of Bank X? » * 

37. A»Ji aad C open a joint* account with the Blankshire Bank and arrangements^ 
are made wi^di the bapk for any two to sign together ib withdra^jv monies. # After some 
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time a receiving order is made against B and the Blankshirc Bank are duly notified of 
this. A week later a cheque ft r l&O is presented for^payment at the |bank signed by A 
• and C . Since B is a bankrupt and sjll funds belonging to jf ire vest^ in the V^fficial 
Receiver, can the bank \xiy the cheque? If the bank were informed that thc^ Joint 
account was ra.lly a trust account and had nothing to do with B*s personal' a^airs, could 
■ the cheque be paidi^' Has the fact that B is not a drawer of thoic^iequc any significance 

38. A, B and C kre partners in the firm of Jones & Co., and opc*n an'account with 
the X Bank in that style; an authority to the bank, signed^by all three, empowers eitheV . 
B or C to sign cheques on that aocqunt. .<4 is*well known tq the bank *as a* man of 
means and on the strength of this the firm's account is allowed to bccoipe substantially 
overdrawn on an unsecured basis; when the bank l^camc uneasy about the advance and 
mentioned it to , he inf orm ed them, for tlic first time, that he was only a<imited 
partner. To what extent can A be held liattic for the bank debt? . 

,V. Collection of Cheques and Bills. 

1. Whatrisks docs a banker run in cashing cheques drawn# updn other banks? A 
crossed qheque is sent to a iKinker by a customer. The banker fdaces the amount of the 
cheque to the credit of his customer's account before it is realised. What is the effect 
of his doing so? Would it make any difference if the drawee banker was in London? 

2. H. R. Gupta opens an account w'ith a bank describing himself as a commercial 
traveller and pays to liiS credit cheques, drawn in favour of the Agra Mills, The cheques 
are credited to his account at oncef Discuss the bank's position. 

3. Enumerate the Ujstances in w hi wh a collecting banker in India may lose his 

statutory protection on the ground of negligence. , , , 

4. State the course adopted on the dishonour of a bill forw'ardcd for collection by 

one branch of a bank to another or to the heaC-officc. . » 

5. A customer of a bank payi in for the credit of his account^ a crossed cheque made 

payable to X. Y. Co., I..td, and endorsee^ in blairi^. What risks, if any, docs the banl^run^ 
in collecting the cheque? f * ' * 

6. A crossed chequ<j is sent* to a bank by a customer to be placed to his credit 
The banker credits the anioVmt as cash before receiving the proceeds. .Wluit risks, 
if any, dpcs tlic banker run by v^oing so? 

7. A crossed cheque is prf^senteef for payment by a bank. Payment is declined but 

no reason is givf Can the presenting banker enforce a written answer giving the 
reasons for the refusal to pay? If soi how? * 

*8. A chequ^ payable to A. Dastur or order* is sent Vic 'Eastern liank Ltd. by 
B. Desai» a local merchant. When presented it is paid by the^ JCasLcrn Bank Ltd. How- 
ever, it is subsequently jliscovered that the cheque was stolen from the payee c after he 
had indorsS'cf it and hashed for the yiief by B. Desai. Has the collecting Bank incurred 
any liability add if so, to whom,, in the following circumstances. * 

The cheque js open. ' 

(fi) It is ?:rossed, generally. 

It IS crossed “tiot negotiable”. 

9. State briefly the general rules governing 
Co) presefttment for acceptance of a bill, • 

(b) presentment for payment of a bjll. • 

, 10. A bank's customer jiays to his credit a cheque on another bank which is 
irregular!/ endorsed. The bank returns the cheque to its customer through the post for 
correction without presenting to tlic bank on wdiicli it is drawn. The cheque is stolen 
from the pest, endorsement forged and payment obtained. What is the liability of the 
« bank to its customers ? * ^ 

, *11. Is a collecting banker put on inquiry in respect of an irreglilar indorsement on ^ 

a cheque sent'in by his customer for collection ? What is his position in law in Vespect 
of a cheque which liis customer has obtained by fraud and forged an indorsement ? * 

12. Does a banker^ncur any liability in collecting for a stranger 

, (a) an open cheque to bearer, * 

(b) a cheque to bearer crossed generally 

(c) a cheque to bearer crossed "not negotiaJ>le". ^ ^ 

^3. A man 6pens an account with C Bank with an uncrossed cheque for Rs. 500 
drawn, on the B Bank* and leaving Rs. 200 to his credit ^kes away the balance of Rs. 300 
ivk cash. ' After fhe B BanK has pa^d the cheque, the drawerMiscovers that t(e payee has 
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never recijivcd it a^d the payee's endorsement has been forged. The drawer claims from 
C Bank the amount of the cheque*. I^iscuss the position of the C Bank. 

I4i , What precauti^s should banker take in collecting an order cheque drawn in 
favour of a limited con>pany, and purported to, be endorsed by the Secretary of the 
Company? * * 

> ’16. ^ banker hoMs a duly accepted bill with documents attached ahd on due date 

the drayrees offer Jjim a cheque for the am punt of the bill. Should tfte banker hand over* 
J:he docdmcnti and the bill before the cheque is cleared? Give reasons for your answer. 

Ap customer pays in*to the credit of his account a cheque payable to his order 
and 'endorsed by him lAit not correctl^f. The choqtfe is returned with the remark * 'En- 
dorsement irregular, will pay on banker’s confirmation”. The endorsement is confirmed 
by th|| collecting banker who does mat notify his customer. The cheque is re-presented, 
but is again returned, this time with the ]^einark "Refer to drawer”. The collecting 
banker returns the cheque to his customer, debiting his account. * 

(a) What are tht? rights of the customer against his bankor? 

{b) Discuss* the liability of the paying banker by reason of 'the remark ” *. . . 

will pay on banker's confirmation” 

17. A banker takes a letter of deposit ovpr shares in a limited company, together 

with a common form of, transfer undated and unstamped. He subsequently finds that 
this cpmj)any is one whiefi requires transfers to be made upon its own special form. Can 
the banker in case of necessity cnferce registration of the comnlon form of transfer? If 
not, what arc hij remedies? • • 

18. * Bonds are aeposited at a bank by l»vo tnfstecs, the^oupons being collected and 
credited to the account, of the beueficiary. One of the trustees dies and the surviving 
trustee* relying on section 18 of the Trustee Act, 1925, that the surviving trustee has 
power to act, tiierc being nothing contrary in the trust deed, demands that the bonds be 
handed to him. Is the bJink .justified in handing them over, and would they incur any 
liability if the surviving trustee act^ fraudulently? * 

* * % 

VI. KMPIfOYRiENT OF FuNt>S. ^ 

1. Discuss the points which a banker should consider before the employment of his 

funds and ^tatc the different ways in which brinks in Bombay generally emj^loy their 
funds. ^ ^ 

2. Discuss the various fields of investments 1[or a cbmmcrcial bank in Calcutta. 

3. Draft a letter to a constituent of a bank asking him either t^^ deposit more securU 
ties or to r<jpay a pa,|Jt*o{ the loan so^that the margfn agreed upon ijiay be maintained. 

4. State the prccafitiens which a banker should take in lending rponey agaidst (a) 
Debenjures, (6) Partly* paid-up shares, (c) Railway Shares. 

5. WhaJ do you understand by "Credit”? What stands .Js i^ basis •?* 

0. Explain the method of taking registered 5tyck Exchange Seburities as covers 
for bankers’ advances ;nid JisJbss their compa rad ve advantages. *' 

7. Wliat considerations inflifence the iuderment of a b>ankcr in forming an opinion 
about parties wanting advances?* • 

8. State the precautions which must be taken, and the practice geimrally fol|owed 
Dy bankers in advancing money against any two of tlje following: — • 

(IN Life Policies: 

(2) Landed Property : 

C3) Cotton. 

9. Describe briefly the advisability of each of the followi'ig securiticjs as cover for 
advances : — • 

(а) Govefnment Paper. 

(б) Shares of a bank. 

(c) Shades of new companies. 

Id) Partly paid-up sharps. 

What margin should a banker demand and what is the procedure in each of these- 

cases? ^ * • * • 

10. • Draft a letter to the Manager of the Head-Office of a bank in Bombay from it®^ 
agents at Coldfflbo. rcc(finmendin|[*and asking for permission to nant an advance hy 
way of an* overdraft to a constituent A on the security of 10,000 shares of t!}e Lgnea. 
Oil Mill Etd! 
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The balance sheet of the company to be enclosed with the letter. « « 

Market value of the shares Rs. 200 each. r 

11. What is meant by discounting a bill? Classify *the vgnous 4dlids of bil(^ pre* 

flented to a bank for discounting. Is it«better in the interest of a* bank tcT discount 'long- 
’dated bills or short-dated bills ? How do banks fix the rate of discount? . « 

12. State briefly the general principles which govern secured advances anl^, indicate 

the risks of making mans against documents ofititle to goods. ^ q • • 

13. A Hindu client being heavily indebted to the bank is pressed to feduce the in-* 

debtedness. The bank requires him to pay in cash about Rs. 50,000. The client evcplains 
that he cannot pay in cash for some tfme. he oflers'as additional s6curity the Title Deeds 
in respect of a property (inherited from his father) valued by the client at Rs. 1,00.000 
at least. The monthly rents of the property aggregarte Rs. 800. « 

(a) What questions should the bank manager pnt the client? . 

lb) What further steps should the bank take? The bank is inclined to accede to 
the client’s request provided the bank bo properly scedred. 

'14. A banker has agreed to accept the following sccuritics’as cover fora loan of 
Rs. 10 , 009 . Describe the method by which the banker should tafte over the securities: — 

(a) 100 sliarcs of Rs. 75, each of th|; Tata Industrial Bank with Rs. 37/8 paid up. 

{b) 20 fully paid-up shares of Rs. 250 each, of the Indiaj^ Cement Co., Ltd. 

ic) 5i% bearer War Bond of Rs. 3,000. , . 

15. A person offers to a banker any e^ne of the following securities as a cover for a 

loan of Rs. 10.000: — * t • ' • 

(1) 16 Deferred shales of the Tata Iron & Steel Co., Ltd., quoted at Rs. 1,300 

each (face value Rs.30each). . * ** - 

(2) 50 ordinary shares of the same company quoted at Rs. 380 (face value K*?. 75). 

(3) 75 bales of Broach cotton quoted at Ks. 183 per bale. ♦ 

Which of these should he prefe^ and how should he takd over t^^e security? 

16. Describe and contrast the followfig as sAJuri ties foj- Bank advances: — * 

(1) A laud certilicatf with possessory fitlt. 

(2) A land certificate with absolute title. * 

17. B and Co., Ltd., whose latest balance sheet is given below apply* for a loan 
of Rs. 160,000 to be secured by fir^t mortgage debentures part of an issue of Rs. 2,70,000. 
Give your opinion with reasons whether br not the loa’n should be siinctioned. 

Liabilities. , its. Assets. Rs. 

Capital subscribed and paid up .. 45,900 Land freehold .K ^ .. 1,00,000 

pf First mortgage -de ben- Plant * ,..*•* • . '50,000 

tures authorised issue of • Cash at bankers * .. .. 15,000 

Rs. 2„70,000 . . . . 1,20,000 Book debts . . , . * i35,000 

Sundry creditpre • .. 80,000 Stock .. .. , 35,000 

r • Furniture •• 10,000 


. . f • • . 2,45 .oA) . ^ ,~!!,45,000 

18. Why do* commercial ba^nks avoid accepting * real estate as security for their 
advances? Wl\at precautions should they take in such transactions? ■ 

1&. Explain the^ precautions wjiich bankers take in advancing money against any 
three of the following securities : — 


^ (a) Shares of Joint Stock Companies. 

* (^) Piece-goods. 

(c) Immovable property. 

(d') . Oil seeds. 

\ 20. Draft a letter of guarantee giving a continuing security to the Hindustan Bank ‘ 
ttd. for Rs. 5,000 to be advanced to Varma & Co. * 

21. State the most important terms which bankers’ guarantee forms Usually contahj. 
Distinguish a “contract of guarantee’* from a “contract ^of indemnity’’. What is a con- 
tinuing guarantee ? 

22, A bank advanced money on tho .security of a gd.irantoe. The guarantor learning 
-that the principal debtor is in financial difficulties tenders to the bank the full*am6unt *bf 
his liability under the guarantee and says, that the ..security deposited b) tlic customer 
with^tbe Sank may becurrendered to him. What should the bank do ? 
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23. A customSr's account is- overdrawn and Upon being pressed for security he 
ofEers a guarantee of his daugl^tcr .who has separate n^eans of living, and has just 
come of age. D/sc\iss t^t> value of uuch a guarantee as security. 

24. On 15th July, 1932 title deeds in respect bf a valuable landed property were 

deposi)Sed' with bank in a presidency town to secure an overdraft in current account 
lijnit Rs. 1 loo, 000. Tije^security was in the form of simple deposit of title deeds, no 
legal document beijig executed. ' , 

_ • On 27th AAgust, 1932, when the balance of the account was Dr. Ks. 72,000 'Vi'' bank 
rcceiyeig* notice that a second tharge hatfl been created in favour of “Z?" bank, this second 
charge was made by mdaiis of a stamped registered legal (second) mortgage documen 
dated 27 th August, 1932. Wliat ought “A'* bank to do and why? 

'• VII. Miscellaneous. 

1. Joseph* Jones pays Its. 500 to the credit of his current account and owing to an 

error on the part of the pass-book clerk the amount is entered, in Jones's pass-book 
as Rs. 5,000 to his r,redit and tlictpass-book is delivered to him. -What is the position 
of the bank ? • 

2. To what extent does an entry in the pass-book bind 

(1) the banker * 

(2) the customer? •, 

3. ^ How far is a banker bound by the eptries made b>^ him in his customer's 

pass-book? ^ • • 

'4. iVIiat is a garnishee order? What st*ps shAuld a barjeer take on receiving such 
an order relating to^one his custojners who has 

(li) a credit balance in his current account, 

(2) a lixed de|K)sit lor si;c months, » 

• (3) a fixed deposit repayable f\t seven days’ not^ice? 

5. What mistakes render money i;^covera’ye ? 

Money is paid into a enston^er’s account by a third party *under a mistake of fact. 
It is not drawn on by the customer of the bank whopgs account is overdrawn to a larger 
amount than that paid in. Can the money be recovered •from the banker by th-j person 
who paifl i t ih ? , , 

G. WIio is responsible for the lo.ss ot a cheque in transit when it is sent through 
post ? What precautions in your opinion should the drawer of a oJ^eque take to safe- 
guard his own interests its w(dl as those of the paye» ? 

• 7. WrilJb short uoteg on the follbwing: — 

(1) Allonge. , * 

(2) Rule in Clayton’s c.ise. 

(3) Delivery order. 

(4) Kquilablc title. 

(5) .(t) Circular LeU.terS o> Credit, (ii) Docifnenlary Letters of Credit. 

(6) '“Infects not clifcircd.” 

(7) T.etter 5f Indication. 

^8) Circular Cheques. 

8. Draft a letter to be senliby one bank to another making a confidential inquiry 

as lo the status of a customer of tlicjattcr. • 

9. Ex^tlain the principal forms of publicity used by banks in western countries. 

10. What is meant by banker's general lien ? Can a banker claim liis lien oil the 
lollowing : — 

(a) Sealed boxes deposited for safe custody. 

• [b] Dividend and interest warrants sent to him for collection. 

(c) Hills de|)Ositcd with him for safe custody till maturity and collection*. • . 

1>. Discuss Mly the difference between negotiability and transferability. Are the 
following negotiable? — 

(а) A Government of India Treasury Bill. 

(б) A bill of lading. , 

[c) A fixed deposit receipt. 

^ (d) •iwCtiers o f credit . 

{e) f Jovcrniix'nt pronvissory note®. 

12. Explain tlic ad vantagei^ which private companit;s have o^er public cemf^anies 
and state tlJc restrictions thjit are imposed by law iqu#;! coinpaiifes of tlift former class. • 
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13. Explain the meaning of thVs following tcrm& : — 

(1 ) Referee in case need. 

(2) Travellers’ cheque. * 

• (3) Accommodation bill. • * 

14. Explain clearly the difference between a joint promissory note aiid«,a joint and? 

• several promissor>^ note. A promissory noje runs : ‘T promise to pay”, etc. and^is 

signed by two or monc persons. Is their liability joint or joint and ^verjCi ? .• ' 

15. What amount of stamp tluty is paj^able in India on: — € 

, (a) Demand pnmiissoiy nyics for Rs. 3§0 and Rs? 12,200 respectivQjy. • 

{b') 30 days’ sight Ilundis fo^ Rs. 770 and Rs. 30,000 respectively. * 

((') A bill drawn at 60 days* sight in England for /45. By whom and^when 
should the requisite Indian stamps be affixed. , 

16. What are the derivations of the \^brds liank and Bankrupt? . 

17. What prccai\tions should be observed by a banker in, opening an account for 
parties as executors to an estate and what are the po^^crs and dutiqji of executors? 

18. ^ The public in India fretpiently complain of the delay Jn obtaining cash for a 
cheque presented over the counter. It is said, with some truth, that in other countries 
cheques are generally present etl to tfce bank cashier, who cashes the cheques without 
delay and only in exceptional cases refers to the drawers' ledger account. 

Explain the cause the delay in India. St^tc what steps should be* taken to 
obviate the complaint, , • * 

19. Explain the subsidiary services •.vhich modern banks render bj thfiir custoijicrs. 

What is the reason for th« backwardness *of the Indian Joint Stock Bank iif Foreign 
Exchanges? , • # , 

20. W’ritc short notes on — ■ 

(1) marked cheques, 

(2) inscribed stock, 

(3) dock warrants. 

(4) docnmentiiry Udls, * 

(5) mandate. ^ 

Dmft a Circular Letter of Credit for ;£500 in favour of Paul Pry, 

21. ^ Define briefly: — • 

(1) Acceptor for Honoul", 

(2) Revolving Credit, 

(3) Collateral Security. 

' 22. State; lyiefly the rights and obligations ol the ban^^cr# tfitj prineipil debtor and 
the surety respectively under a contract of gu.araiitce. Woiild^inerc forbearance on the 
part of the b;mk to sq/^ the principal debtor discharge tlic guarantor ? Give *sason for 
your a^sw^r. • • • ^ ^ 

23. • What is an equitable m«>rtgagc ? What arc it^ conveniences from the business- 
man’s point of vyv' ? ^Vould you jirefer it to a legal mortgage as securify ? If so, 
why ? Does not* an equitable mortgage reejuire registration ? 

* • * 

24. Write short critical itotes on — • 

• (Ij ** Not negotiable” crossed cheque 

(2) Cherfue crossed “Account Payee” 

(3) Donatio Mortis Causa , 

(4) Joint Hindu Family firm as dislinguished from a partnership. • 

• (5) A “floating charge” and its value as security. 

25. yf, a customer of the Blankshire Bank, die.s on February 1 and his death is 
announcednn the usual manner in the ‘*Blankshirc Herald” on February 2 and 3. The 

% Herald is a well-known daily piipcr with a large circulation, particulasly in the Blank* 
shiso a.rca. A cheque drawn by A is presented to the bank on Fcbuiary 4 and as ^he 

• iSfanager had not seen the newspaper announcement of his customer's death or received ' 

direct notice, the cheque was paid without question. The executbrs requested- the 
bank to refund the amoimt of the cheque whi< h the |lcceascd had drawn in error. They 
contend that the banker’s authority to pay cheques was determined by notice of 

his death published iii'lhe Blankshire Herald! Is the bank liable? 

26. A Sub- Branch of the X Bank has its hours of business printed o*ii it< chdt^ues; 
these hours arc: Mondays and Thursdays 11 a. Mfto 2 p. Mi Since ti'C war* however, 
the honrs have beAi altered to 1 1 a. m. to 1 p. m. and a notice in the window advises of 
this change. 
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(.)iie MoP,dny alwut 1l.c-. Iork is l.is till, 'y'’'';;; 

111 and [nescnts an open oliciinc, drawn on tjic Siil>-Hraiicli, ainl wi i 
jn'intecl on it : tlio .cJiequc i\s in. order. 

('.-in. the clerk safely phy the chcpie or can 1... refuse the paym.int on .he gronnd 
Hint it is •af^'er business hours at tliat particular branch. 

r'27. A -{istoincr pa^a ^n a credit consisting of cash at the X braAch of Ins bank, 
fill .the usual un.lcrst' gliding that it will be forVvarded to the \ rani « w icrc ns . 1 1 

The X branch sends the credit to tho wrong braucU with U.c resiilt^th 
tlay later than usual. On tlic day that it should have 
licqiies was returned with a bad answer. i i \ 

Whnt is the position of the bank if tin-, c.istonur clai.us rodiess? Would i. «■ 
.lillereni if the credit had mcrcK been delavcd a day m the p* st. 
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acc'cptoif (Icrmition of. 402 
^ • for lionoiir, rAoaning ofj 402 

nccoiint, l)oolcs cflp, list of, 398 

• closing of, 186 

• confirmation of, 381, *382 

- (iirrcnt, sec current account* infra 

depositor’s, analysis of, 425 
fixed deposit, questions regapling, 463 
opc!iing«of, see bank, infra 
;i( knowlcdgment tff debt, stamp duty on, 438 
administration-bond, stamp duty on, 4MS 
.'Hlniinistrator, appointment of, 314 
banlA^ras, 311,314 
•• • duties of, 315 , 

adoDtion deed, stamp duty on, 438 
advandb, banker, infra - , 

allPdavit, Mohammedan’s property, frcelrom waijf, as iJi, 377 
sclf-^cquir^il properti^*, a^ to, 376 
• sbmip duty on, 438 

* 'after sigigt”. meaning o/, 404 
agent, bank as, 32, 305. 316 
of. 316 

li.'ibilily of, on negotiable ii^Jni»i«MiV, 465 • 

mercantile, 101 ^ 

operation by, 89 

agents note, stamp duty on, 452 
agreement, stainji dutv on, 438 
edteration, effect of, 413 * 

.imbigiious instrument, meaning of, 403 
appointment in ergccutioii of a power, stamp d*il oa, 440 
apprai:*emcnt, sjfimn dutv on, 440 
“at sight'^, meaningof* 404 
atloriK'v, Ixinkcr a.1, 316 
^ opening of, account by, 338 
• power of. stamp duty on, 454 
anvird, stamp duty on, ^4^ 
t*»iliVnce sheet, 5 jr thinking companies, infra ^ 
l;.ink, .Iccoimt with, opening eff, 87, 88 

• <orms^for, 333, 334, .338*339. 340, 3V2, 313, 344 
. precautions as to, 88 

operation by agent, 89 
• period of liimlation regardint:^, 42 
» agency servic^es by, 32, 305, 31 & 
borrower, as, 79 
borrowing by, forms, 79, 80 
commercial, functions of, 15, 21, 22 
. iicfomnr of, company as, 91 
drunkard as, 91 
lunatic as, 90 
married woman as, 91 
minor as, 89 
partnership as, 95 
private company,as, 93 
relationshi!)>, jfee biinkcr, mfrii 
* also customer, infra 

0 , types of, 8ft , 
deposits, sec deiwsit, infra 
dep-ivative, meaning of, 10 
• I'.ngland, of, eafty history of, 12 
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bank — K on (iiittt'tf. * • 

foreign exeliaiigo^ bv, ;^22 
Jndia.iiizatioii ol^ argniiic-'iits rt\tf.'irclin|^, ft 
Jaw governing, 17 • • 

Ji'gal position.! »f, rt'garcling lixctl !lej>osits^ 82 
ilbtes, issue oj, 18, 79, 80 
Iierst-^nVel, rcp<»rt on. 897 • 

j>rivato, private b^nk. inj ra 
public, risk ol. 4 

. 'savings bank dt']>arimoLii»ot', 8l> 

.•>cr vices of, 14 

suljsidiary, 305, 316, 317 . 

types of, business of, 15 
runsccuved loans by, 21^ 
l*anki‘r, account witli, bank, supra 

culininistritor, as. 311, 314 . , 

advances by, 213 

against securities, 251 271, 27S, 359, 386 

inai jin for, 256 
ai^plicatitai tor, 340 
i’ gcnt, as, 32, 365, 316 
agent ,^of, i|i foreign soil. 316 
ambitious instrjic tioi> to, ft06 
attorney, as, 316 . • 

bailee, as, 31<}, 319 • 

t^rokerage by, 311 • 

charging interest, 42 

collecting^ see collecting banker , *1 #i/ru 
« ollection of bill of e?^change, 17S , 

rent by, 309 

salaries and pefi'^ior.s 309 
consideratioifs by, in giving credit, 219 • 

conversion by, 171 • 

» ustoiner, relationship, 21, 29 

« cpiestions regay.ling, 432 

• s[$ccia] leatures ol, 33 

see also baiil:^, suprii 
debt tfae Irom, limitation for, 31, 32 
<lefinitiof*#of, 21 , 23 • 

disclosing customer'^’ name to broker, 311 * 

disclosure by, justification for. 39, 46 
(Jisregard o£#\variiing bv, 173 
.:xtxiitor[ as* 311, 312, 314 
functions of^ 22 » 

, iunds tjf, employment of, *198 ci scq. 

* • j>rinciple^», 211 * 

general lien of, 36 # • 

j^ratuitous bailee, as, 318 
inciclcmtiU charges by. 42 
investment advice by, 311 
lien !if, 36, 251 

• • on deposits for speeiJied purpose, 38 

safe deposits, 36, 37 
penod of limitation for, 39 
*limite<l liability of, 5, 306 
meaning of, 401 

member of stock-exchange, as, 310 
mere custodian or trustee, as, 29, 31 
obligation of, in respect of guarantee, 243 
other obligatfons of, 39 

l>osition of, • regarding jironiissory ilole, 306 
referee, as, 326 

right of, to combine accounts, 32 
safe cu^stody with, 317 
secrecy by, 39, 40 
secuijty for, guarantee a^s, 235 
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baoiker — coniinued. 

stetus of, 2 

? C|aftitorH<tf>^igation«of, 33 
rustee. Us, 312 

, regarding safe deposits/si, 32 

underwriting loans by, 326 
l]^iiker.*s drafts, *l!)8, 109, 325, 326 • 
bankiif^. British, development of, 11, 12 

commercial enterprise, combination, *4 
companies, accounts ol, 75 ^ » 

mechanization of, 71 
Acts or Charters, under, 51 
bad deb^s of, 55 

balance sheets 3f, authentication of. Bp 
exhibition of, 53 

^ ^ , form of, 64, 328 tpt seq 

builaing, stationery, etc. of, 70 * 

capital of, 52, 67 
casli reserve of, 62 
cost accounting of* 76 
definition of, 23 

directors of, see director, infra { 
distinguishing features 52, 53, 64 * 

half-yearly statements by, 52,*63 
manager of, autjTority Sf, 69 • 

^criminal acts of, 69 
definition of, 67 
liabilities of, 69 
qualifications of, 67 

managing ^gent of *52 
ftiinimum ctpital ift, 62 
naifting of, 66, 57 
need for publicity of, 53* 
private, advantages of, 56 
restrictions ^n, 66* 
proceedings against, st%y of,* 64 
profit and c ‘" 
promotion 
publicity by, 73 
* records of, 70, 77 
reserve fund of, 62, 69 
shares of, 60 

statement by, form of, ^327 
%ul!isidiary companics^of, 64 
» * unpaid capital of, charge upon^ 64, 

'deposit, growth of, 14 ^ 

effect of swadeshi iftoveraent on, 6 * * 

film, 'number of i^artncrs in, 48, 62 
historji of, 1, 10 . , 

"issue and deposit,** beginning of 12, 
laisses f aire policy in, 6 * 
law, basis of, 18 

Knglish, evolution of, 18 
Indian, history of, 7 
, meaning of, 17 

legislation, considerations for, 9 
limited liability in respect of, 5, 306 
/ q)ractice, law, at variance with, 10 
bankrupt, dealing with, 101 
bill, banker as payer of, 164, 165 
classes of, 232 , * 

collection, questions regarding, 468 
commercial, use in India, 229 
disdbtinting of, 229, 230, *232 
'dishonour of, 233« 234 

drawing and ^aymbnt, questions regac^ng, 465^ • 


fit and capital of, comparative table ^f, 78 
motion of , matters* pertaining to, 66 et se 


seq; 
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bill of exchange, collection of, 1>y hanker, 178 
definition of, 107, 402 

discharge from, 412'^f ■* « 

dishonour of, ^compensation for, 417 ^ 

* notice of, 359, 414 
fof*m of, 357 
lost, duplicate of, 40^ 

non-acccptancc etc. of, advice of, 358 
noting of, *415 ^ 

prescntmoii^ etc. for, 170 ei seQ. 
protest of, 35ii, 415 
stamp duty on, 441 
laUing, advances against, 271. 278 
f form for, 378 

stamp duty on, 442 
bond, indemnity,* stamp duty on, 458 

r^espondentia, stamp duty on, 457 
, security, stamp duty on, 45S 
stamp duty on, 442 ^ 

book debts, assignment <^f, 302 
security, as, 301, 302 
bottomry boqd, stamp duty on, 443 
broker's note, stamp c\uty ojr, 4^2 
building, advance against, coi\sidoriltion for, 286 
business barometers,*' 209 * 

call loans, etc., 200 
cancellation, stamp duty on, 443 
capacity and capital, 217 
cash credit, 213, 214 , 

agreement for. 365 / 

reserve, 52 « 

certificate, stamp duty on, 443 
charges, further, stafxip duty*on, 447 
• registration ot, 94 

chatter-party, stamp dut^^'on, 444 
cheque, advantage^^ of, 104 # 

an?ovnt in, variation in, 133, 134 
^ of, 109, 112 • 

iissignm'ont of debt, as, 124, 125 
IjcaVer, payment of, 137 
book, receipt of, form for, 347 
' c;pHcct»Dn lof, 166 ^ 

<|ucstir->ns regarding, 465 
crossed, see crcjcssetl chC'que, infru 
croCsmg of, persons competent for, 117 
ctirrency, gn^wtli of, 14 ' * 

dating of. 111 • 

definition cjf, 107, 402 
disclft.rgc from, 412"cf scq. 
dishonour of, c onsequences of, 24, 417 
reasons for, 163 
<Trawing of, 109 

drawing and payment, questions regarding, 463 
foreign currency, in, 109, 112 
forged, effect, 128 

forgery in resj>ect of, 153, 157 et seq, 
t«!)rm of, 132 

l. olcU-r of, 119 
honouring iff, 129, 132 
issue cjf , 117 

loss of, 1 f9 • 

lost, payment of, 119, 120 
marking of, 120 

m. atf*»ial alter.i.tion of, 113, 135 
mutilat<jcl. 131 
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cheque — eontfiiued. 

* ordinary paper, on, 110. 
origm of, 105^ • 

p^TticulaiilAranch. on,* 131 
payee of, 109, 111 

• rights and duties of, 123 
payment of. 135, 136 

• . protection for, 15-f, 155 

refusal of^ 160 
popularity of, ^04 

populari^ng of, suggestion for, 106 • 
post-dated, honouring of, 132 
precautions of banker fpr, 129 et seq. 
presentation of, 124 
• reasonable tinfe for, 33 

printed, a<^ vantages of, 110 
requisites of. 107 , 
signa\ure»in, 114, 156 
stale, 133 
transfer of, 1 25 
unpaid, reasons for, 341^ 

circular letter of crc«Ht, srr letter ot credit, infra 
• notes, 325, 388 ■ 

club, dealing with, 100 * 

o{)enifig of account by, form, 343 • 
collecting banker, customer, and, 177, 178 
\ Ifttius, etc, t)l, \66 et seq, 

• paying banker, position distinguished, 175 

% protection of, 167* 

collieries, loan to. 224 * ■» 

commission agent, loan tO| 227 
company, bank customer, as, 91 
guarantee by, 238 
opening of account by, luiiu, 
compcnstition, dishonour, for, rules as to, 417 
composition- deed, stamii duty on, 444 * 

consideration, negotiable instruments, for, 406 , 
contractor, loan to, 226 

conversion, definition of, 170 • 

conveyance, stafhptiuty on, 444 

copy, stamp duty <m , 445 

ccypdVate records, 76 

counterpart, stamp duty on, 446 

coupon, collection of, 307 

cou^rt-fee, banker a^cx^cii4or, by, 315 

credit agencies, ,21 'Si 218 ,, 

•ancifent India, in, 1 ^ 
basis of, 216 * » 

cash, distinction, 215 
confirmed, form, 385 , 

letter of, sfapip duty oh, 450 
• report, form of, 393 ’ 

subject to cancellation, 386 
voucher, clearing house, 390 
crop, mortgage of, stanip duty on, 451 
^crossed cheques, 418, 419 

“account payee” 177 
forms of, 118 

general and special, 116, 117 
“not negotiable”, 117, 131 
origin of, ll5 
payment of, 129 siq. 

, ^ protection lor, 156 

current account, contract under, 29 

lawbf limitatidn as to, 42 
opening,of, 170 
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current account — continued. ^ 
origin of, 12 * 
questions regarding, 463 
deposits, banker’s obligation for, 87 * 
interest on, ^7 
, raiio of, 80, 87 

customer, i^^count of, state of, 177 

bank, of see bank, supra * 
bill's of, collectiirn of, 179 
character of, 216 ^ 

collecting banker," a»-d, 177 
confidential inquiry alK)iit, form, 346 
definition of, 27 • 

duration theory about, 2^ 
pifjspcctive, circular letters to, 347, 348 
special tyjHJs of, 89 
customs bond, stamp duty on, 446 •• 
days erf grace, 404 
debenture, definition of, 303 

form of, 331 ^ 

socuritv, as, 303, 304 
Gtain|^ duty on, 446 

deeds, inortg.ige,*stam]i dutv on, ^-450,458 « 

title deposit of *\gree<ient, stamp duty on, 439 
delivery, negotiablq^instrumeht, of,4p7 
order, a«lvance against, 271/281 
form for, 379 * 

stanfp duty on, 446 ^ 

deposit current, set' current deposit, infra 

■fixed, see fixed deposit infrn. * 

forms ofj 80 
rates, 81 t 

receipt, negotiable of 83, 84, 
safe, 31, 400, also safe custody, infra 
savings bank, 85^86 
types of, 16 , # ^ 

director, banking company, of statutory requirements by, 65, 63- 
•, of, 60 

discretion of, 63 
indemnity of, 65 
insolvent, as, 61 
legal position of, 63 
liability of, 63, 64 

^ statutory duty of, 65, 66 

discharge, notes, etc., from, 41^ ct seq. 
dividend, > a* iker, Vo,, authority for^ form, 337 • 



dock wart-ant, advan»:.e against^ 271, 278 
, form for, 578 

document, stamp duty on, 443 

t^tle, of, advan<fc against, enumeVafed, 278 • 

precautions for, 272, 281, 282" 
, views on, 271 et seq. 

* distinction from receipt, 280 

domiciled bill^ payment of, 35 
draft, protection for, 156 
drawee, definition of, 402 
drawer, definition of, 402 
"drawn Mote", operation by, 103 
drunkard, contract by, 91 
duplicate, stamp ciuty on, 446 
endowment policy, security, as, 298 , 

equitable mortgage, see mortgage infra 
mortgagee, rights of, 289 
, title, 266 

estoppel, capacity of payee to indorse, as to, 418 
* ^ signature, as to, 418 
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estoppel — corttinued* 

validity of i^^strumeDt, as to,. 418 
evidence, rtiljs as ^ 418 • 

'exchange Danks, growth of table for, 4 
• • , business, 322 

exeqlbtor, appointment of, 314 
g • banker*as, 311, 314 
• dealing with, 99^100 
^ * duties of, 31^ / 

export credit, fo^ of, 391 ^ 

extract, stamp duty on, 445 
financial records, 76 , 

®rm, opening of accounts by, form, 334, 339 
fixed charge, 304 • 

deposit, accounts, questions regarding, 463 
^attac*liment o^ 84 , 

*chcques against, 83 
dofAtio mortis causa, 84 
law of limitation as to, 43j 84 
legal j30sition of l^nk rcgarBing, 82 
meanflig of, 80 
ratio of, 80, 81 $ 
receipt, form of, 333 * 

loss of, 83 • 

negotiability 

^ stamp^uty on, 84 

floating charge, 304 

foreign exchange business, bank, by, 322 
instrument, meaning qf, 403 
law, pr^sumiition as to, 4^0 . 

funds, employment, <i\*estions re|f.yrding, 169 
gifti stamp duty on, 44f\ 
gilt- edge securities, 421 
gold^ricc, fall in, effect, 5 
goldsmiths, bankers, as, 11, 
goods, advance against, precautions for, 275 
views on, 271 et seq* 


pledge oi 367 • 

j » w/irrant^for, stamp dut^^ on, 461 
government loan^ 4J1 
graib, pledge of, Advance on, 366 
guarantee, banker’s obligation in respect of, 243 
• right in respect of, 245 % 

conceal m«nt,»by, 241 
coysic^ration for, 239 
• definition of, 235 

form of, 353, 355, 862 • 

- indemnity, distinction, 236 
liability in respect of, 242, 24S 
misrt^resentatiox, *by, 240 
persons competent as, 237 
precautions for, 246 
scope of, 242 
security, as, 235 
uherrimcB fidei in, 239 
'Hindu custpmer, statement by, 335 

joint family business, opening of accounts by, form, 340 
“holdir”, definition of, 119,402 
• for value, banker as^ 166 

in due course, definition of, 403 
honour, acceptance and ^yment for, 416 
hundi, meaning of, 2 * 

‘ Ausoand, liability of^ 91 
Iiypothecation, 255 • 

inchoate instrument, effect of, 404 
in«}enuiity bond, st|imptLuty on, 448 
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indemnity — continued. 

contract of. 255 

loss of share certificate, for^ form, 380 
payment of conditional orders, for, forrn^ 338 
vcrnac^Jar signatures for, form, 336 
indorsemenj:, cheque, of, 137, 138 
definition of, 125 
diverse persons, by, 140 
effect of, 408 
forged, 153, 192 
guaranteed, 154 
kinds of, 125 
meaning of, 403 
,(3er pro, 173 

regular or irregular, chart for, 143 et seq. 
vci-ification of, 172 

indorsir liability of, discharge of, 406 
industrial securities, 208 
infant, customer, as’, 89 
inland instrument, meaning of, 403 
inscrit^d stock. 265 
insolvent, dtrector, as, 61 
instrument, amhiguou.';. inclining of^ 403 
foreign law as to, C20 

meaning of, 403 * 
inchoate.. effect, 404 
inland, fhcaning of, 403 

negotiable, sec negotiable instrument, tufrn 
unlawfully obtained, 409 
insurable interest, 297, 299 
insurance companies, directors of, 61 
policy, stamp diitv on, 453 
pre mi 11 m,* payment of, by banker 337 
I*-tercst, negotiable instrument, on, 411 
international law, foreign iiistnr lents, applicable to. 420 
investment, advice by bank a.:; to 311 

•‘percentage of, chart for, 201 
jewellery, pledge of, .ns security, 364 
joint accounts, 97, 98 

holder, insolvency of, 98 
opening of, form, 340 
iletmily b.nifking system, advantages of, 47 
shortcomings of , 47 

similarity of, with joint stocL^system, 47 
'Hindu ^Jnily.xlerling with, 98 
stock* bank, advantages of, 45 et seq. 

English, iiistory of, 14 
gro\vi:h of, table for, 4 
popularity of, reasons, 6 
land, advance against, considerations for*, 286 
lease, stamp duty on, 448 

•suTiender of, stamp duty on. 459 
transfer of, stamp duty on, 460 
leg^l rportgage, see mortgage, infra 
letter of credit, 323 

circular, 387 

loss of, 388 
clean, 385 
documentary, 384 
stamp duty on, 450 
indic.ition, 387, 389 
lex mercatoria, history of, 18 
license, letter of, stamp duty on, 450 
lien, general, creation of, 36 
^ of junker, 36 

• *implied^pleage,\LSi 36 
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letter of, 370 

3(^1» 

life ^policy, advance af'ainst, 294 

» precaution*? for, 29.^ 

assign^^nl of, 295, 299, 371 
9 notice of,^373 

definition of, 29ll 294 
e([iiitable ni«rtg/ge of^299 
points* against, as sccnrilv, 294 ei spq^ 

• reassignment of, 373 

liquidator dealing with, 101 • 

loan, forms of, without securities, 215^228. 229 
personal element in, 3 
rules relating to, 353 
underv^riting of, 320 / • 

loans and advances, banker, bv, 209, 214 

ratio of, to tleposits, 210 
local authorities, dealing with, 101 
lunatic, bank ciisttyner, as, 90 \ 

, contract b^, 90 

manage^ see banking companies, siipra 
rnaiidiiJLc, 98 ■>% 

j “drawing upon another’s aeertlmt, i^r, 335 

o^ration bv agent, for. 89* 
po^'cr ot-attorn<‘v * <lis|inct ion, 99 
margin, goods, for. 257 

stcu rites, for, 25!0 
marine policy, risk oJ, 3oi » 
maritime, lien, iloo • 

married women, legal position of, 91* 
maturity. 404 

mcmoraTKluni of an agrc(*mcnl, stamp liuXy ou, 438 . 

^ association, stamp duty on, 450 

mercantile agent, dealing with, 101 , 102 
minor, Ixink customer, .i'^, 89 * ^ 

mistake, paviucnt iindi'r, recovery of, 189 
Mohammedan eJstonuT, chMliiig with, 102 
n:oncf-le»iders. *3 ^ 

^ l^inlxcrs, ilistnielion, 23 

legisl.itidii reg.irding, 23 
m«rtga£-||e, •igieeim-iit to, 255 
hank, to, 373 

. c<indition,il saV, by, meaning of, 2ft 

^ crop, < i*, stamp «,luty on, 151 

' deed, stamp diitv on,450, 458 
ilefinition of, 288 ' 

de]iOsit of title deeds^ by, meaning of, 291 
<*<|iiital> 1 e^ 254 

-iidvaiiiages and ilrawb.ac Us ol^ 280 
’ ilefinition 01,^288 

nioile of, 207 
precautions for, 209 
prioritv of, 255 
h'g.il, classification of, 291 
definition of, 288 
nio\ c.ablc, of, 253 

# sim]ilo, meaning <»f. 288 
usufriM'tuarv, meaning of, 291 

mortgagee, rights of, 289, 291, 292 
negotiability, forms of, 203 • 

^rieg!o^ial>le instrinnents, forgery of, 128 
* iiu'ideiits of, 120 ef seq. 

law I'idating to, 20, 420 
meaning of, 403 

f)wn<'r of, pfisition 127, 128 g 
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XeKoti.'il>lt' InHlniiuonts \ci, 4ul* rf jertj. 
in'jjiitiato, \\ ho mav^ 408 ^ 

lat H*n, clolivery, Iv'j *^'^7 
iiicaning of, 403 
iiiiMns Ilf, 407, 40^ 

non-tra^liii" hank ciistomor^ as, 03 

notarial‘''arl . ^laiiip duty on, 452 

Hillary iniblic. a]iix>intniont of, riilr*s ropjfirdiiig, 420 
nuNUiinir of, -fOI V 

note issiir-. inoTiopolv of, early history of, 1*3, 14,\0 
notes, tl i si'lia i\tje fiom, 412e/ lwv/. 
notice, sii^ni f u'aiii'c of, 102 
lUitinjT^ hills or of, 415 

nverilrafi s. 214 

la\Y:of limitation as to, 4 3 
j’‘arlition, sltinip iliilv on, 452 
]iarlni'r, .itrent. a^. 40 
iliMt h ol , 07 

^ j^iiaraiitt'c hv, 237 

nicomint!:, luibiht \ ol, 5t> , 
in^olvencv of. 07 / 

^ li.ilJMlity j^)f, 45 


or fraud ol, Urhilit\* of I'o-parl ii'^r for, 50 
inil^oiii", liability if\'l 50 
po%N crs of, 0(' * ,, 

re t iri'inimt ol, Od 

[larl ner *>11^1 account .ot'. 07 • 

a "I ctMiu'm , advanta*4<*s of. 48 

main t l.iu^'es of. 40 

hank cu«-,tonier, icjk. 05 ' i 

primuplcs of applii'ahV ‘ to hati.kni'^ firm, 40 
>tani]i duty f > 11 . 452 *' ' • 

)VisN-h<vik, <'onienis, of. 1S2 

value of.- lS3.dH^* 

pa’li'ii, do j-io^ it of airreeinenl -^tampdnty on, 430 
j'>a\V‘e. ilefi nit ion ol, 402 * f, t 

pa\ in"-in-'^lij) hooks, SO * , 

# 4 #torin lor, 345 

payment, dem.ai^id of, letter as to, 377 

in dm-t oui'^e, ine.ininj^ r»f, 403 
' ne.i'otiahle instrnnieiit , re.i'.Li'diiij:^, 411 
pension, colh'ction ol, hv l^inker, 3t)0 
pIed^ii^'2Q2 ^ c 

* « depO'.it of a .i^ref'iiient^ stamp dutvon, 130 

fH^illcv, insur.ini e, '?tam]> dutv oiif^^ 153 
'xi'.t.-ft oriliTffc « * 

savjiti;>^ h.ink, .Sk5 , • 

, j>roprrir,:;^ 

[■>o wer-ot-.'Ll h iT III* V, sfllinj' prf>pc*rtv, h>r, 37'“1 • 

• '^pei lal or^^jeiieral, OO 

t\\*> or iiior*', to. 370 ^ 


jire^^-pt menf, 400 

iiTim*! e^-rir\', 411 

prearleni hanks, a m.ilv^am.Lt i on fil, (> 

* )n -.t oi V of, 4 

pri\at<- h.iiilc, a d\'a’.i1 <»f, 55 

.ifiniu'd n-l urn hv, 4S 
* d<-i li III* cil, 4 4 

n as< »ns f* ir, 4 5 
Tinrnlir r of ]).'i.rtmTs in, 48 
r*‘st * t tons on, 54> 
eoHi; .LiJii hank < iistoimV, as, 03, 04 
^^r<i\vth f>f. 03 

[ij-odm e. ad warn e-, a<ra in'.!, 271 et srq. i 

• pr*-* ant ions as to, 274 

pit d^'e^d, jfh’ance on, 3h(i c 



inde: 




promissory note, definitidi ol, 306. 307. 402 • 
forms for, 35p • 

Fssjj^on of banker as* to. 307 
s^mp duty on, 455 • 

Broperty, exchange of, stamp duty on. 447 * 

. ^ • reconveyance, mortgaged, of, stamp duty on, 457 

priest, bill or no%3f of, 415 
< I # staip«* 

proxy, st^mp duty on. 456 
public«banks. rise of, 4* 

• debts, 204 • 

, utility securities, 208 

<y;[estions on banking law and practice, 462 
railway securities, 207 


on. 455 


real estate, points against, as security, 286 
receipt deposit, for, Negotiability of, 83 

docum^jnt pf title, d/ltinction, 280 
stamp dut^feon. 456 

reconveyance, mortgaged property, of, stamp duty on, 45' 

registered stock, 266 

relation back, doctri^ae of, 94 • 

MlqjLse, stamp duty on, 457 . 

*rent, collection of, by banker, 309 
reserve •bank, establishment of, 6 
• fund, 52, 59 

maintenance of , 1^5 ei^seq- 
^ minim Ai for, 198 • 

respondentia bond, stamp duty on, 

Royal Exchange, history*of, 11 , 
safe custody, application for, 383 , 

banker, with, 317 • • 

boxes in, 31 Q 
receipt for, 384 

dc|)Osit depaitment, conditions as t 
salary, collection of, by banker, 309 
sale, certificate of, stamp duty o^, 443 
savings bank deposit, origin of, 85,86 
Indian, 86 

. • • progress of, j86 

school, deeding with* 1 iO 
securil!ies, advance bn, 251.298.359,360 
* agreement for, 257 

• margin for, 256 

book debts a 4 », 3Q1 , 302 
charging jPf, ipodc, 262 . 
elasification of, 204* 
collateral. 251 


deposit of, 267 
giltedgc, 421 • 

kinds dl, 251 
liquidity *of , 257 
negotiability of, 263 
negotiable, forms of, 264 
non -negotiable, 265 
pledged, banker’s title to, 264, 265 
public utility, 208 
puAhase of, by bank, 200 
railway, 207 
rating of, 202, 204 
real estate as, 286 • 
realization of, 258 
rules relating to, 352 
semi-Govemment, 205, 206 
B^ock exchange, advances on, 258, 259 
• valuation of, 262 
semi-Goyernment secimlfts, 205, 2<^'' 
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set-off, 189. 

settlement^ stamp 'duty cfi, 458 
shares cerUficate, formi ot,d31 

warrant, stamp duty on 459 

shares, allotment, fetter for, stamp duty on, 450 
^iieh pn, notice of, 362 
private companies, in, as security, 270 

purchase of, for customer, 310 

or sale of, instructions fo“*, 382 ‘v 
' transfer of, form for, o6? 

ship, advance against, 300 
• registration of, 300, 301 

shipping orde;-, stamp duty on, 459 
silver price, fall in, eltect, 5 

society, opening of account by, form, 343 
specimen signature, 88 
stump duty, generally, 432 

imperial and provinci"'!, 437 
liability for, 433 

statistical recoi\Js, 76 
stock analysis, form/>f, 391 
inscribed, 265 

purchase of, for customer, 31C 

or sale of, instruction for, 382 
registered, 26fi> 
stock-broker advances to, 260 
stock- cpcchanV;e securities, a/iv'anccs on, 258 
surety.'discharge of. 249 
liability of, 245 < 
rights of, 246 

suretyship, dischaxgc of-.406 

W^adesht movement, effect of on banking, 5 
-racking", 293 
talon, utility of, 308 

time, rea 30 tt.i.blc, determination of, 416 
title deeds, sepurity, as, memorandum for, 375 
doaumcDts of, see document, supra 

"'*Jonnagc Act, provisions of, 12 
traj^srs, financial' position of, 222. 223 
•wransfer,' lease, of, stamp duly on, 460 
stamp duty on, 4S9 

trsTvellerV, ;:iicquds, 3^5, 389 
tru^t, declaration o£; stamp duty on, 461 
receipt, 283 

*' goods, for, 371 

revocation ol, stamp duty on, 461 

trustee, banker as, 29, 31, 312 
, dealing with, 99 
duties of, 312 
investment by, 206 
opening of account by, form, 344 
savings bank, 85 
securities, 206 

underwriting loans, banker, by, 326 
usury, 3 

valuation, stamp'-duty on, 440 
Warehouse-keeiJter's certificate, advanod again*' t, 271, 280 

form, 379 

warrant, goods, for, stamp duty on, 461 
sl^are, stamp duty on, 459 
' West, impact of the, 1 









